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HYLAND  V.  OREGON  HASSAM  PAVING  CO.* 

(144  Pac.  1160.) 

Contracts — ConBtractlon  Against  Party  Using  Terms. 

1.  A  party  writing  a  contract  cannot  reasonably  contend  that  he 
did  not  intend  to  do  all  that  the  contract  by  its  terms  obliged  him 
to  do. 

Contracts— Validity— Lobbying. 

2.  Any  person  interested  in  any  proposed  legislation  before  any 
legislative  body,  including  the  common  council  or  other  law-making 
body  of  a  municipal  corporation,  may  legally  employ  an  agent  or  an 
attorney  to  collect  facts  relating  thereto,  and  to  prepare  a  bill,  and 
to  explain  the  desired  measure  to  the  legislative  body  or  any  com- 
mittee thereof  fairly  and  openly,  and  have  it  introduced,  and  a  con- 
tract to  pay  for  such  services,  so  rendered,  is  not  a  violation  of  law 
or  of  public  policy. 

Contracts — Validity— Lobbying  Contract. 

3.  A  contract  whereby  a  paving  company  agreed  to  pay  plaintiff 
3  per  cent  of  the  contract  price  on  all  contracts  for  street  improve- 
ment work  entered  into  between  it  and  a  city,  to  be  earned  when 
the  contracts  should  have  been  duly  signed  by  the  company  and  the 
city,  and  providing  that  plaintiff  should  "at  all  times  do  everything 
in  his  power"  to  further  the  business  of  the  company,  under  which 
plaintiff  was  to  circulate  petitions  among  property  owners  asking 
that  streets  be  paved  with  the  company's  product,  and  obtain  signa- 
tures of  20  per  cent  of  the  property  owners,  to  present  such  petitions 
to  the  city  council,  to  answer  and  fight  remonstrances,  and,  by  bring- 
ing property  owners  before  the  street  committee  and  the  council,  to 

*The  question  of  the  validity  of  a  contract  for  services  to  procure 
legislation  is  discussed  in  nc^tes  in  30  L.  B.  A.  737  and  4  L.  R.  A. 
(K.  8.)  213.  Bepobteil 
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procure  the  passage  of  ordinances  and  resolutions  authorising  the 
paving  of  streets,  and  assessing  the  expense  on  the  adjacent  lots,  in 
effect  a  selling  or  promoting  proposition,  in  view  of  the  fact  that  the 
compensation  was  contingent,  and  was  broad  enough  to  cover  ser- 
vices of  anj  kind,  secret  or  open,  honest  or  dishonest,  and  the  exer- 
cise of  personal  and  private  influence  upon  the  citj  council,  and  of 
the  fact  that  such  compensation  was  probablj  included  in  the  com- 
pany's contract  price,  was  invalid,  as  against  public  policy. 

From  Multnomah :  James  W.  Hamilton,  Judge. 

This  is  an  action  by  George  M.  Hyland  against  the 
Oregon  Hassam  Paving  Company,  a  corporation,  by 
reason  of  a  contract  of  employment  entered  into  be- 
tween plaintiff  and  defendant.  There  was  an  involun- 
tary nonsuit  allowed  and  plaintiff  appeals.  The  facts 
are  stated  in  the  opinion  of  the  court.        Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Stapleton  d  Sleight,  with  an  oral  argument  by 
Mr.  R.  Sleight. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Omar  C.  Spencer y  Messrs.  Carey  <&  Kerr  and  Mr. 
Charles  A.  Hart,  with  an  oral  argument  by  Mr. 
Spencer. 

Department  1.  Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

The  defendant  is  a  corporation  and  engaged  in  the 
business  of  paving  streets  with  a  certain  patented 
process.  On  January  10,  1909,  the  defendant  and  the 
plaintiff  entered  into  a  written  contract  by  which  the 
defendant  employed  the  plaintiff  to  work  for  it  for  a 
stated  length  of  time  for  a  compensation  stated  in  the 
said  contract.    A  part  of  said  contract  is  as  follows : 

*'Said  party  of  the  first  part  agrees  to  pay  said 
party  of  the  second  part,  for  and  in  consideration  of 
the  services  rendered  by  said  party  of  the  second  part, 
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as  hereinafter  specified,  the  sum  of  3  per  cent  of  the 
contract  price  on  all  contracts  for  street  improvement 
work  entered  into  hy  and  between  said  party  of  the  first 
part  and  the  City  of  Portland,  or  any  other  city,  firm, 
corporation  or  individual  during  the  life  of  this  agree- 
ment. The  said  contract  price  shall  be  the  estimated 
amount  of  the  total  cost  of  such  improvement  accord- 
ing to  the  estimate  supplied  in  plans  and  specifications 
therefor.  The  said  remuneration  shall  he  deemed  to 
he  earned  hy  said  party  of  the  second  part  when  the 
contract  shall  have  heen  duly  signed  hy  said  party  of 
the  first  part  and  the  City  of  Portland,  or  other  city, 
firm,  corporation  or  individual,  and  the  amount  due 
said  party  of  the  second  part  under  this  agreement 
shall  become  due  and  payable  thereafter  on  demand. 
It  is  further  understood  and  agreed  that  the  said  party 
of  the  second  part  shall  have  the  right  to  draw  against 
an  account,  which  shall  be  opened  between  him  and  the 
said  party  of  the  first  part,  the  sum  of  two  hundred 
fifty  ($250.00)  dollars  for  each  and  every  calendar 
month  of  any  and  all  years  during  the  life  of  this  con- 
tract, and  that  said  sum  of  two  hundred  fifty  ($250.00) 
dollars  shall  be  charged  against  the  account  of  said 
party  of  the  second  part,  and  shall  be  deducted  from 
the  sum  or  sums  which  are  at  any  time  due,  or  shall 
become  due  to  the  said  party  of  the  second  part  from 
said  party  of  the  first  part. 

**It  is  further  understood  and  agreed  that  the 
party  of  the  first  part  herein  guarantees  to  the  party 
of  the  second  part  that  his  annual  compensation  under 
the  terms  of  this  agreement  shall  be  not  less  than  three 
thousand  ($3,000.00)  dollars  during  any  one  year  of 
this  contract,  and  the  said  party  of  the  first  part  agrees 
in  any  event  to  pay  to  the  party  of  the  second  part 
three  thousand  ($3,000.00)  dollars  each  and  every  year 
during  the  period  of  his  employment,  regardless  of 
whether  or  not  the  commissions  earned  under  the  con- 
ditions of  this  agreement  by  the  said  party  of  the 
second  part  shall  equal  said  sum.  It  being  understood 
that  commissions  earned  on  business  taken  during  any 
one  year  of  this  contract  shall  not  be  carried  forward 
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to  make  up  any  part  of  compensation  for  a  succeeding 
year,  and  that  all  commissions  are  to  be  credited  to 
the  year  in  which  the  contract  was  taken,  and  not 
otherwise. 

**It  is  further  agreed  by  the  party  of  the  first  part 
that,  in  addition  to  the  compensation  of  the  party  of 
the  second  part  hereinbefore  provided,  said  party  of 
the  first  part  shall  pay  unto  the  said  party  of  the 
second  part  the  sum  of  fifty  (50)  dollars  a  month  for 
each  and  every  month  during  the  term  of  this  agree- 
ment. Said  sum  to  be  an  item  of  expense  by  said 
party  of  the  first  part,  and  in  no  way  become  a  part 
of  the  compensation  earned  by  said  party  of  the  second 
part  under  the  other  terms  of  this  agreement. 

**And  the  said  party  of  the  second  part  agrees  to 
devote  his  time,  and  the  whole  thereof,  and  to  give  his 
best  attention  to  the  affairs  and  business  of  the  said 
party  of  the  first  part.  It  is  understood  that  said 
party  of  the  second  part  shall  at  ail  times  do  every- 
thing in  his  power  to  accomplish  the  success  of  and  aid 
the  business  of  the  said  party  of  the  first  part;  and  it 
is  expressly  understood  and  agreed  that  the  said  party 
of  the  second  part  shall  not  at  any  time  throughout  the 
life  of  this  agreement  enter  into  any  other  employ- 
ment in  the  interests  of  any  other  enterprise  or  par- 
ties, and  shall  devote  his  time  and  attention  to  the 
affairs  of  the  said  party  of  the  first  part. ' ' 

When  the  demand  that  is  the  basis  of  this  action 
accrued,  the  said  contract  was  in  force  and  the  plain- 
tiff 's  rights  are  measured  by  said  contract.  The  third, 
fourth  and  fifth  paragraphs  of  the  complaint  are  as 
follows : 

*'That  the  plaintiff  performed  services  for  the  de- 
fendant under  and  in  pursuance  of  said  contract  in 
securing  street  improvement  work  for  the  defendant 
from  the  City  of  Portland.  That  as  a  part  of  said  ser- 
vices the  plaintiff  procured  for  the  defendant  from  the 
City  of  Portland  a  contract  for  the  improvement  of  a 
portion  of  Macadam  Street,  and  that  the  defendant  and 
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the  City  of  Portland  entered  into  a  contract  for  such 
improvement  work  on  the  29th  day  of  September,  1910, 
hy  the  terms  of  which  and  the  plans  and  specifications 
thereunder,  defendant  agreed  with  the  City  of  Port- 
land that  it  wonld  pave  and  improve  said  portion  of 
Macadam  Street,  and  the  City  of  Portland  agreed  to 
pay  the  defendant  therefor  the  sum  of  $108,519.96. 
That  under  the  terms  of  said  contract  the  plaintiff 
earned  the  sum  of  $3,255,59  as  his  commission  and  com- 
pensation for  procuring  the  said  contract,  and  that  the 
same  became  due  and  payable  on  demand  after  the 
signing  of  said  contract  as  aforesaid. 

**That  the  plaintiff  has  duly  performed  all  the  con- 
ditions of  said  contract  on  his  part  to  be  performed. 

**That  on  or  about  the  1st  day  of  October,  1910, 
plaintiff  demanded  of  said  defendant  payment  of  said 
sum  earned  under  said  contract,  but  no  part  thereof 
has  been  paid. ' ' 

The  defendant  denies  parts  of  the  complaint,  and 
alleges,  inter  alia,  that  said  contract  for  the  paving  of 
Macadam  Street  stated  in  the  complaint  was  void,  and 
that  the  plaintiff,  on  the  24th  day  of  February,  1911, 
executed  and  filed  with  the  City  of  Portland,  for  and 
on  behalf  of  the  defendant,  a  written  consent  to  the 
abandonment  of  all  rights  under  said  contract,  and  that 
the  plaintiff  agreed  not  to  claim  any  commission  on 
said  contract.  The  plaintiff  admits  that  the  said  con- 
tract was  rescinded  with  his  consent,  and  that  the  de- 
fendant did  not  improve  or  pave  any  part  of  said 
street.  The  defendant  set  up,  inter  alia,  the  following 
separate  defense : 

''Defendant,  for  a  second,  further  and  separate  an- 
swer and  defense  to  the  first  alleged  cause  of  action 
contained  in  the  complaint  herein,  alleges  as  follows: 
That  the  said  pretended  contract  set  out  in  the  com- 
plaint as  Exhibit  'A'  is  and  was  void  and  against  pub- 
lic policy  in  this :  That  by  the  terms  of  said  contract 
plaintiff  undertook  to  do  everything  in  its  power  to 
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accomplish  the  securing  of  paving  contracts  from  the 
city  council  and  the  executive  board  of  the  City  of 
Portland.  That  the  said  city  council  and  said  exec- 
utive board  were  and  are  public  bodies,  and  plaintiff/ 
undertook  to  use  and  did  use  his  personal  influence, 
friendship  and  acquaintance  to  influence  the  delibera- 
tions and  determinations  of  said  bodies  and  the  indi- 
vidual members  thereof.'' 

The  reply  admits  portions  of  the  answer,  but  denies 
other  portions  thereof,  and  sets  up  new  matter.  The 
plaintiff  and  one  other  witness  testified  in  the  case, 
and,  the  plaintiff  having  rested,  the  court,  on  motion 
of  the  defendant,  granted  a  judgment  of  nonsuit,  hold- 
ing that  the  plaintiff's  claim  for  commissions  and  the 
contract  on  which  it  is  based  are  void  as  being  con- 
trary to  public  policy,  etc.     The  plaintiff  appeals. 

The  question  for  decision  is:  Are  the  plaintiff's 
claim  for  commissions  and  said  contract  void,  as  being 
contrary  to  public  policy!  The  complaint  states  that 
the  plaintiff's  cause  of  action  is  for  procuring  for  the 
defendant,  from  the  City  of  Portland,  a  contract  for 
the  improvement  of  a  portion  of  said  Macadam  Street. 
By  this  contract  the  defendant  was  to  improve  and 
pave  a  portion  of  said  street,  and  said  city  was  to  pay 
the  defendant  therefor  $108,519.96.  As  stated  supra, 
this  contract  was  rescinded  with  the  consent  of  the 
plaintiff,  and  the  defendant  received  nothing  from  the 
city  thereon.  It  is  to  be  noted  that  the  plaintiff  de- 
mands from  the  defendant  the  said  $3,255.59  for  oh- 
taining  from  said  city  said  contract.  By  the  first 
paragraph  of  said  contract  the  defendant  agrees  to 
pay  the  plaintiff  3  per  cent  of  the  contract  price  on  all 
contracts  for  street  improvement  work  entered  into  by 
and  between  the  defendant  and  the  City  of  Portland 
during  the  life  of  said  contract  (five  years),  and  said 
contract   provides   that   said   remuneration  shall  be 
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deemed  earned  by  said  party  of  the  second  part  (the 
plaintiff)  when  the  contract  shall  have  been  duly  signed 
by  the  defendant  and  the  city.  The  following  part  of 
said  contract  has  a  material  bearing  on  the  point  nrged 
by  the  defendant  and  sustained  by  the  trial  court : 

**And  the  said  party  of  the  second  part  (the  plain- 
tiff) agrees  to  devote  his  time  and  the  whole  thereof, 
and  to  give  his  best  attention,  to  the  affairs  and  busi- 
ness of  said  party  of  the  first  part  (the  defendant). 
It  is  understood  that  said  party  of  the  second  part  (the 
plaintiff)  shall  at  all  times  do  everything  in  his  power 
to  accomplish  the  success  of  and  aid  the  business  of  the 
party  of  the  first  part**  (the  defendant). 

1-3.  It  will  be  noted  that  the  contract  provides  that 
the  plaintiff  shall  at  all  tim^es  do  everything  in  his 
power  to  accomplish  the  success  of  the  business  of  the 
defendant.  The  plaintiff  says  that  he  wrote  said  con- 
tract, and  hence  he  cannot  reasonably  contend  that  he 
did  not  intend  to  do  all  that  the  contract  by  its  terms 
obliged  him  to  do.  His  duty  was  to  obtain  from  the 
city  paving  contracts  for  the  defendant.  In  order  to 
obtain  such  contract,  petitions  had  to  be  circulated 
among  the  property  owners  adjacent  to  the  streets, 
asking  that  the  streets  be  paved,  and  these  petitions, 
it  seems,  were  required  to  be  signed  by  at  least  20  per 
cent  of  the  property  owners.  The  plaintiff  had  charge 
of  obtaining  these  signatures,  and  in  order  to  obtain 
them  it  was  necessary  for  him  to  convince  at  least  20 
per  cent  of  the  property  owners  that  the  streets  should 
be  paved  with  the  Hassam  pavement.  When  the 
proper  petitions  were  obtained,  they  were  presented 
to  the  city  council.  The  plaintiff  had  charge  of  that, 
too,  and  had  to  do  it,  or  see  that  it  was  done.  If  a 
remonstrance  was  presented  against  the  proposed  im- 
provementi  it  was  his  duty  to  fight  that  also.    The  f  ol- 
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lowing  extracts  from  the  plaintiff's  evidence  show 
some  of  the  work  done  by  him  in  obtaining  contracts : 

'  *  When  a  remonstrance  was  filed  by  certain  property 
holders  on  the  street  which  was  having  the  improve- 
ment, they  did  not  want  our  particular  street,  or  they 
did  not  want  any,  and  so  on,  I  copied  from  the  city 
records  a  list  of  those  remonstrances  and  would  get 
some  of  my  help— whoever  was  working  for  me,  I 
always  paid  my  own  help — ^and  we  went  out  and  ex- 
plained to  the  people  as  best  we  could  that  our  street 
was  superior,  or  that  it  was  cheaper,  or,  if  they  were 
opposed  to  paving  altogether,  why  the  street  should  be 
paved ;  that  is,  as  a  matter  of  civic  pride  and  improve- 
ment of  their  property.  It  was  salesmanship  in  that 
respect.  When  we  were  getting  these  signers,  we  did 
not  go  to  all  of  them,  because  it  was  a  matter  of  ex- 
pense to  me,  and  time,  and  many  men  were  working, 
and  we  could  not  see  them.  We  were  around  all  the 
time,  but  it  was  impossible  to  see  all  of  them,  and  we 
did  not  know  who  objected  until  the  remonstrances 
came  in,  and  then  we  would  go  back  and  get  them  satis- 
fied, if  possible. 

**I  can  only  testify  to  the  part  I  had  and  those  things 
that  I  was  concerned  in  with  my  company.  For  in- 
stance, I  took  in  a  petition  that  represented  thirty 
(30)  per  cent  of  the  property  owners  on  the  presump- 
tion they  were  getting  hard  surface  petitions  as  they 
had  previously  done  on  the  twenty  (20)  per  cent  basis, 
and  I  presumed  they  would  grant  mine,  and  when  did 
not  and  were  discontinued  and  sent  back,  and  the  com- 
pany complained  to  me  about  the  matter,  I  immedi- 
ately went  down  to  the  property  owners  on  the  street 
and  solicited  them  to  go  to  the  city  hall  and  assist  me 
in  showing  to  the  council  this  was  the  street  they 
wanted.  This  was  the  one  they  preferred.  And  some- 
times I  would  get  as  many  as  a  dozen,  twenty  or 
thirty,  and  sometimes  in  some  cases  a  hundred,  to  go 
up  with  me  and  fight  for  the  pavement  I  represented. 
That  was  my  method.  I  took  the  property  owners 
to  the  street  committee  and  sometimes  before  the  coun- 
cil itself.    I  did  not  interview  a  member  of  the  com- 
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mittee  individually  or  a  member  of  the  council  indi- 
vidually. 

*  *  Q.  Did  any  of  your  property  owners ! 

"A.  I  am  not  testifying  to  what  they  did.'' 

The  foregoing  is  a  fair  example  of  the  plaintiff's 
activity  in  obtaining  contracts.  Contracts  could  not  be 
obtained  without  petitions  to  the  council,  and  the  pas- 
sage of  ordinances  and  resolutions  by  that  body.  The 
plaintiff  was  charged  with  the  duty  of  getting  all  these 
things  done,  and  he  represented  the  defendant  therein. 

Mr.  E.  H.  Bauer  was  a  director  and  treasurer  of  the 
defendant  while  the  plaintiff  was  working  for  it  under 
said  contract.  He  was  a  witness  for  the  plaintiff,  and 
stated  the  plaintiff's  duties  under  said  contract  as 
follows : 

"He  was  to  secure  the  contracts  and,  as  I  under- 
stood it,  solicit  petitions,  handle  the  promotion  end  of 
it  up  to  the  time  when  the  company  should  sign  the 
contract.  I  understood  that  Mr.  Hyland 's  work,  soli- 
citing petitions,  and,  in  general,  watching  everything 
that  might  come  up,  as  Mr.  Hyland  explained  it,  in 
furthering  the  contracts  up  to  the  time  of  signing — 
that  we  could  sign  the  contracts  with  the  city." 

According  to  the  complaint,  the  contract,  and  the 
evidence  given  in  the  plaintiff 's  behalf,  it  was  the  duty 
of  the  plaintiff  to  devote  all  of  his  time  as  a  **  pro- 
moter" to  obtaining  paving  contracts  for  the  defend- 
ant and  he  had  charge  of  all  the  *' promoting"  business 
from  the  preparing  and  the  circulating  of  petitions 
for  paving  until  the  contracts  had  been  awarded  to  the 
defendant  by  the  city  and  they  were  ready  to  be  signed 
by  the  city  and  the  defendant.  He  appeared  before 
conmtiittees  and  the  council,  and,  with  all  of  his  power, 
urged  the  awarding  of  contracts  to  his  employer.  The 
contract  provides  that  the  plaintiff  **  shall  at  all  times 
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do  everything  in  his  power  to  accomplish  the  success 
of  and  aid  the  business  of ' '  the  defendant.  According 
to  the  contract,  there  is  no  limit  npon  what  he  is  obliged 
to  do.  He  is  required  to  do  his  utmost  to  obtain  con- 
tracts for  paving  streets  for  the  defendant.  He  shows, 
by  his  evidence,  that  he  circulated  petitions  to  have 
streets  paved,  and  importuned  lot  owners  to  sign  them. 
He  appeared  before  the  council  and  before  the  com- 
mittees thereof,  and  presented  these  petitions,  and 
urged  favorable  consideration  of  them,  and  pressed 
these  matters  for  the  defendant,  in  order  to  obtain 
paving  contracts  and  earn  his  compensation  of  3  per 
cent  on  the  contract  price  of  the  work  obtained  by  him. 
He  was  to  have  3  per  cent  of  the  contract  price  of  all 
contracts  that  his  company  obtained  in  Portland  or 
elsewhere  in  the  state.  However,  the  company  guar- 
anteed him  at  least  $3,000  per  annum,  and  it  furnished 
him,  also,  $50  per  month  additional  for  **  expenses. ' ' 
His  compensation  above  $3,000  per  annum  was  con- 
tingent on  his  obtaining  contracts  for  paving  that 
aggregated  more  than  $100,000  per  annum.  The  evi- 
dence of  Bauer  shows  that  he  obtained  plenty  of  busi- 
ness for  the  company.  The  plaintiff  does  not  claim 
that  he  had  not  been  well  paid,  outside  of  the  matters 
stated  in  the  complaint. 

The  trial  court  held  that  the  contract  sued  on  is  con- 
trary to  public  policy  and  void.  There  is  an  irrecon- 
cilable conflict  in  the  decisions  of  the  courts  of  the 
different  states  on  this  point.  The  plaintiff 's  right,  in 
this  case,  to  the  3  per  cent  commission  was  contingent 
on  his  success  in  obtaining  contracts  from  the  city. 
In  order  to  obtain  them,  it  was  necessary,  as  stated 
sitpra,  to  procure  the  passage  by  the  city  council  of 
ordinances  and  resolutions  authorizing  the  paving  of 
the  streets  and  assessing  the  expense  thereof  on  the 
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adjacent  lots.  The  plaintiff  was  to  be  paid  3  per  cent 
of  the  contract  price  of  the  work  authorized  by  each 
contract  obtained,  and  this  was  due  him,  under  the  con- 
tract, as  soon  as  each  contract  was  signed.  The  em- 
ployment of  the  plaintiff  as  a  *' promoter^'  under  this 
contract  very  likely  added  3  per  cent  to  the  cost  of  the 
pavement,  as  what  he  was  to  be  paid  was  probably 
reckoned  as  a  part  of  the  expense,  when  the  amount  to 
be  charged  for  paving  was  determined  by  the  company. 
Any  person  interested  in  any  proposed  legislation 
before  any  legislative  body  may  legally  employ  an 
agent  or  an  attorney  to  collect  facts  relating  thereto 
and  to  prepare  a  bill  for  the  contemplated  legislation, 
and  such  agent  or  attorney  may  explain  the  desired 
measure  to  the  legislative  body  or  any  committee 
thereof  fairly  and  openly,  and  have  it  introduced,  and 
a  contract  to  pay  for  such  services,  so  rendered,  vio- 
lates no  principle  of  law  or  of  public  policy:  15  Am.  & 
Eng.  Ency.  Law  (2  ed.),  p.  970.  But  public  policy  re- 
quires that  legislators  or  councilmen  act  solely  from 
considerations  of  public  duty  and  with  an  eye  single  to 
the  public  interests,  and  the  courts  uniformly  hold  to 
be  illegal  contracts  for  services  that  involve  the  use  of 
secret  means  or  the  exercise  of  sinister  or  personal  in- 
fluences upon  lawmakers  to  secure  the  passage  or  the 
defeat  of  proposed  laws  or  ordinances.  This  principle 
applies  to  common  councils  or  other  law-making  bodies 
of  municipal  corporations  to  the  same  extent  that  it 
does  to  Congress  or  the  legislature  of  a  state :  15  Am. 
ft  Eng.  Ency.  Law  (2  ed.),  p.  969.  In  the  case  of 
Sweeney  v.  McLeod,  15  Or.  330,  339  (15  Pac.  275,  279), 
the  plaintiff  sought  to  recover  for  services  rendered  at 
the  legislature  to  prevent  by  ** legitimate  importunity'' 
the  passage  of  a  law  prohibiting  the  taking  of  salmon 
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by  a  fish-wheel.    The  judgment  of  the  court  below  was 
reversed;  the  court  saying,  inter  alia: 

''Such  contracts  as  the  one  sued  on  are  always 
closely  and  rigidly  scrutinized  by  the  courts  when 
sought  to  be  enforced.  Nothing  wrong  may  have  been 
intended  in  this  particular  case,  nor  was  it  necessary. 
If  the  terms  of  the  contract  required  any  services  to 
be  rendered,  or  if  the  party  employed  in  furtherance 
of  the  general  purposes  of  hLs  employment  rendered  or 
designed  to  render  any  services,  either  to  cause  or  to 
prevent  any  legislative  action  otherwise  than  by  pub- 
licly presenting  the  subject  before  the  legislature  or 
some  of  its  committees,  such  contract  cannot  be  en- 
forced in  this  state.'' 

In  Crichfield  v.  Bermudez  Asphalt  Paving  Co.,  174 
111.  466  (51  N.  E.  552,  42  L.  B.  A.  347),  the  court  had 
under  consideration  a  contract  substantially  the  same 
as  involved  in  this  case.  The  Supreme  Court  of 
Illinois  held  that  the  contract  was  against  public  policy 
and  void,  using  this  language: 

*'Upon  the  face  of  the  contract  the  meaning  of  the 
expression  Ho  solicit  and  promote  the  asphalt  paving 
business  in  the  City  of  Chicago'  is  to  solicit,  by  the 
exercise  of  influence  and  other  means,  the  passage  of 
ordinances  and  the  letting  of  contracts  by  the  members 
of  the  common  council  of  the  City  of  Chicago.  *  * 
There  are  some  salient  features  of  this  agreement 
which  stamp  it  as  being  against  public  policy.  A 
special  assessment  for  public  improvement  under  our 
statute  is  a  species  of  taxation,  and  is  authorized  only 
as  an  exercise  of  the  taxing  power.  A  special  assess- 
ment should  not  be  levied,  except  for  the  purpose  of 
making  a  needed  public  improvement.  The  property 
owner  should  not  be  assessed,  and  his  property  made 
to  bear  the  burden  of  taxation  except  to  secure  the 
benefits  of  a  needed  public  improvement.  The  idea  of 
making  a  contract  to  promote  the  levying  of  a  public 
assessment,  not  for  the  purpose  of  securing  to  the  pub- 
lic a  needed  improvement,  but  for  the  purpose  of  en- 
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ahling  a  paving  company  to  get  a  job,  is  not  only 
against  the  public  interests,  but  is  abhorrent  to  all 
proper  ideas  of  justice  and  honor.  Property  owners 
should  not  be  assessed  for  the  purpose  of  paying 
moneys  into  the  pockets  of  paving  contractors,  and  any 
contract  by  which  parties  agree  to  obtain  ordinances 
by  solicitation  and  by  the  exercise  of  influence  upon 
public  officials,  and  with  a  view  of  obtaining  contracts 
which  result  in  the  end  from  the  passage  of  such  ordi- 
nances, is  against  public  policy,  and  will  not  be  en- 
forced by  the  courts. ' ' 

In  Wilbur  v.  New  York  Electric  Construction  Co.,  12 
X.  Y.  Supp.  456,  the  contract  under  discussion'  was  one 
wherein  the  plaintiff  agreed  to  do  certain  work  in  soli- 
citing, advocating  and  procuring  from  the  City  of  Utica 
a  three-year  contract  for  the  defendant  for  lighting 
said  city,  and  for  a  franchise  to  be  granted  to  the  de- 
fendant permitting  it  to  erect  its  poles  and  appliances 
in  the  streets.  Plaintiff  was  not  a  lawyer,  but  de- 
scribed himself  as  being  familiar  with  the  electric  light 
business.  The  court  held  the  contract  void,  saying, 
inter  alia: 

**I  think  this  contract  is  void.  •  •  It  has  long  been 
settled  that  a  contract  to  exert  personal  influence  to 
induce  a  public  officer  or  a  member  of  a  legislative 
body  to  do  any  official  act  is  illegal  and  void,  and  this 
principle  has  been  applied  to  all  the  departments  of 
government,  judicial,  executive  and  legislative,  and  is 
placed  on  the  broad  principle  that  all  contracts  leading 
to  secret,  improper  and  corrupt  tampering  with  official 
action  are  void.'' 

In  Powers  v.  Skinner,  34  Vt.  274  (80  Am.  Dec.  677), 
the  contract  relied  upon  was  one  wherein  plaintiff 
agreed  to  perform  services  before  the  legislature  in  aid 
of  an  application  for  a  charter  for  a  bank.  It  was 
found  that  the  contract  was  against  public  policy  and 


14  Htland  t;.  Oregon  Hassam  Pavino  Co.     [74  Or. 

void,  the  court  laying  down  the  following  test  to  be  ap- 
plied in  such  cases : 

**The  principle  of  these  decisions  has  no  respect  to 
the  equities  between  the  parties,  but  is  controlled  solely 
by  the  tendency  of  the  contract ;  and  it  matters  not  that 
nothing  improper  was  done,  or  was  expected  to  be  done 
under  it. ' ' 

In  Providence  Tool  Co.  v.  Norris,  2  Wall.  45  (17 
L.  Ed.  868),  Norris  entered  into  an  agreement  by  the 
terms  of  which  he  agreed  to  obtain,  cause  or  procure 
from  the  government  of  the  United  States  contracts 
for  the  sale  of  muskets.  The  compensation  to  be  paid 
Norris  was  contingent  upon  his  success.  Mr.  Justice 
Field,  delivering  the  opinion  of  the  court,  held  the  con- 
tract was  against  public  policy  and  void,  using  the  fol- 
lowing language: 

*  *  The  question,  then,  is  this :  Can  an  agreement  for 
compensation  to  procure  a  contract  from  the  govern- 
ment to  furnish  its  supplies  be  enforced  by  the  courts! 
We  have  no  hesitation  in  answering  the  question  in  the 
negative.  All  contracts  for  supplies  should  be  made 
with  those,  and  with  those  only,  who  will  execute  them 
most  faithfully,  and  at  the  least  expense  to  the  govern- 
ment. Considerations  as  to  the  most  efficient  and 
economical  mode  of  meeting  the  public  wants  should 
alone  control,  in  this  respect,  the  action  of  every  de- 
partment of  the  government.  No  other  consideration 
can  lawfully  enter  into  the  transaction,  so  far  as  the 
government  is  concerned.  Such  is  the  rule  of  public 
policy ;  and  whatever  tends  to  introduce  any  other  ele- 
ments into  the  transaction,  is  against  pubhc  policy. 
That  agreements,  like  the  one  under  consideration, 
have  this  tendency,  is  manifest.  They  tend  to  intro- 
duce personal  solicitation,  and  personal  influence,  as 
elements  in  the  procurement  of  contracts,  and  thus 
directly  lead  to  inefficiency  in  the  public  service,  and  to 
unnecessary  expenditures  of  the  public  funds.*' 
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In  MiUs  V.  MUls,  40  N.  Y.  543,  546  (100  Am.  Dec. 
535),  the  contract  under  discussion  provided  that  the 
plaintiff  should  convey  certain  real  property  to  the  de- 
fendant as  soon  as  a  bill  then  pending  before  the 
Senate  of  the  State  of  New  York  should  become  a  law. 
The  defendant  promised  that  he  would  give  all  the  aid 
in  his  power  and  spend  such  reasonable  time  as  might 
be  necessary  and  generally  use  his  utmost  influence  and 
exertions  to  procure  the  passage  of  the  law.  The  court 
held  that  the  agreement  to  convey  the  property  was 
against  public  policy  and  void,  saying : 

''It  is  not  suggested  that  the  plaintiff  was  a  profes- 
sional man,  whose  calling  it  was  to  address  legislative 
committees.  It  is  not  suggested  that  he  had  any  claim 
of  right,  which  he  proposed  to  advocate,  and  which 
right  or  debt  he  proposed  to  transfer  to  the  defendant. 
He  had  simply  asked  of  the  legislature  the  privilege 
or  favor  to  be  granted  to  him  of  building  and  oper- 
ating a  railroad  upon  certain  streets  of  the  City  of 
Brooklyn.  This  privilege  may  be  assumed  to  be  of 
pecuniary  value.  To  procure  the  passage  of  such  a 
law  for  the  benefit  of  the  defendant,  he  undertook  to 
use  his  utmost  influence  and  exertions.  This  contract 
is  void  as  against  public  policy.  It  is  a  contract  lead- 
ing to  secret,  improper  and  corrupt  tampering  with 
legislative  action.'' 

See,  also,  in  this  connection  Flynn  v.  Bank  of  Min- 
eral Wells,  53  Tex.  Civ.  App.  481  (118  S.  W.  848). 
In  2  Elliott,  Contracts,  Section  1051,  the  author  says : 

**The  numerical  weight  of  authority  supports  the 
doctrine  that  all  contracts  for  procuring  legislation  are 
void,  where  the  compensation  to  be  received  is  contin- 
gent on  the  success  of  the  promisee  in  obtaining  either 
the  passage  or  defeat  of  a  proposed  act,  even  though 
the  contract  did  not  contemplate  the  rendition  of  im- 
proper services,  and  though  no  improper  services  were 
tfi  fact  rendered.    A  contingent  fee  is  a  strong  and  di- 
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red  incentive  to  the  exertion  of  not  merely  personal, 
hut  sinister,  influence  upon  legislation.  This  rnle  is 
not,  however,  universal,"  etc. 

1  Page,  Contracts,  Section  414,  says,  inter  alia: 

'*So  a  contract  whereby  A  employs  B  to  act  openly 
and  legally  in  securing  a  reduction  of  an  excessive 
claim  against  A  for  taxes  is  valid.  But  if  the  agent  is 
to  use  his  personal  influence  with  public  officials  whose 
favorable  action  he  seeks  to  obtain,  and  is  to  resort  to 
private  solicitation  therefor,  the  contract  of  employ- 
ment is  illegal,  even  if  the  fact  of  employment  as  lobby- 
ing agent  is  not  a  secret,  and  if  no  improper  influence 
is  to  be  used.  Thus  the  employment  of  an  attorney  to 
render  services  which  in  part  consist  of  personal  solici- 
tation of  legislators  is  illegal.  The  invalidity  is 
specially  clear  when  the  compensation  of  the  agent  is  in 
part  or  in  whole  dependent  on  his  success  in  obtaining 
the  passage  of  an  ordinance, ' ' 

2  Elliott,  Contracts,  Section  1042,  says : 

*  *  Contracts  '  to  give  all  the  aid  in  his  power,  to  spend 
such  reasonable  time  as  may  be  necessary,  and  gen- 
erally to  use  his  utmost  influence  and  exertions  to  pro- 
cure the  passage  into  a  law'  of  a  specific  bill,  to  'use  his 
influence,  efforts  and  labor  in  procuring  the  passage  of 
a  law  by  the  said  legislature,'  or  to  procure  legislation 
upon  a  matter  of  public  interest  in  regard  to  which 
neither  of  the  parties  had  any  claim  against  the  United 
States,  have  been  declared  void.  It  has  been  said  that 
'if  the  terms  of  the  contract  be  broad  enough  to  cover 
services  of  any  kind,  whether  secret  or  open,  honest  or 
dishonest,  the  law  pronounces  a  ban  upon  the  paper  it- 
self.' Nor  will  honest  services  substantially  per- 
formed  sanctify  an  unlawful  contract.** 

In  Weed  v.  Black,  9  D.  C.  (2  MacArthur)  268,  274, 
275  (29  Am.  Rep.  618),  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  says : 
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"Honest  contracts,  however,  whose  character  ap- 
pears upon  their  face,  are  unaffected  by  the  rule.  // 
the  terms  of  the  contract  be  broad  enough  to  cover  ser- 
vices of  any  kind,  whether  secret  or  open,  honest  or  dis- 
honest, the  law  pronounces  a  ban  upon  the  paper  itself. 
Nor  will  honest  services  substantially  performed  sanc- 
tify an  unlawful  contract.  But  contracts  which  pro- 
vide for  compensation  in  consideration  of  particular 
services  to  be  rendered,  such  as  the  collection  of  evi- 
dence, the  preparation  of  papers,  or  the  delivery  of 
arguments  in  support  of  claims,  are  legitimate  every- 
where/' 

The  fact  that  the  compensation  to  be  paid  is  wholly 
or  in  part  contingent  upon  the  payee 's  success  in  ob- 
taining the  passage  of  the  ordinance  or  law  is  an  im- 
portant circumstance  to  be  considered  in  determining 
the  validity  or  the  invalidity  of  the  contract  under  con- 
sideration, and  a  majority  of  the  adjudications  seem 
to  hold  such  a  contract  to  be  invalid:  See  2  Elliott, 
Contracts,  §  1051;  Coquillard's  Admr.  v.  Bearss,  21 
Ind.  479  (83  Am.  Dec.  .362) ;  Marshall  v.  Baltimore 
A  O.  R.  Co.,  16  How.  (57  U.  S.)  314,  335  (14  L.  Ed. 
953) ;  Gil  v.  Williams  &  Davis,  12  La.  Ann.  219  (68  Am. 
Dec.  767) ;  Wood  v.  McCann,  6  Dana  (Ky.),  366.  Jus- 
tice Gbier,  in  Marshall  v.  Baltimore  <&  Ohio  R.  R.  Co., 
16  How.  (57  U.  S.)  314,  335  (14  L.  Ed.  953),  after  ex- 
amining the  cases  upon  this  point,  comes  to  the  follow- 
ing conclusion : 

**The  sum  of  these  cases  is:  That  all  contracts  for  a 
contingent  compensation  for  obtaining  legislation,  or 
to  use  personal  or  any  secret  or  sinister  influence  on 
legislators,  is  void  by  the  policy  of  the  law.'' 

The  following  clause  of  the  contract  between  the 

plaintiff  and  the  defendant,  as  we  view  it,  is  about  as 

strong  as  it  could  be  made,  and  it  was  written  by  the 

plaintiff  himself : 
74  or.—a 
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*^It  is  understood  that  said  party  of  the  second  part 
(the  plaintiff)  shall  at  all  times  do  everything  in  his 
power  to  accomplish  the  success  of  and  aid  the  business 
of  the  said  party  of  the  first  part''  (the  defendant). 

No  one  could  do  or  be  required  to  do  more  than  said 
contract  required  the  plaintiff  to  do  to  accomplish  the 
success  of  the  business  of  the  defendant.  The  busi- 
ness that  the  plaintiff  was  employed  to  do  was  to  obtain 
paving  contracts  from  the  city,  and  this  could  not  be 
accomplished  without  the  passage  of  ordinances  and 
resolutions  by  the  city.  The  effect  and  import  of  the 
contract  are  that  the  plaintiff  shall  at  all  times  do 
everything  in  his  power  to  obtain  the  passage  of  all 
necessary  resolutions  and  ordinances  and  to  obtain 
contracts  from  the  city.  We  think  that  this  contract 
comes  within  the  meaning  of  the  court  in  Weed  v. 
Black,  9  D.  C.  (2  MacArthur)  268,  274  (29  Am.  Bep. 
618),  where  the  court  says: 

"If  the  terms  of  the  contract  be  broad  enough  to 
cover  services  of  any  kind,  whether  secret  or  open,  hon- 
est or  dishonest,  the  law  pronounces  a  ban  upon  the 
paper  itself.  Nor  will  honest  services  substantially 
performed  sanctify  an  unlawful  contract. ' ' 

The  terms  of  this  contract  are  broad  enough  *'to 
cover  services  of  any  kind,  secret  or  open,  honest  or 
dishonest, ' '  They  are  broad  enough  to  cover  secret  in- 
terviews with  councilmen,  and  the  exercise  of  personal 
.  and  private  influence  with  the  councilmen  and  other 
city  officials.  The  terms  of  the  contract  are  broad 
enough  to  cover  any  act,  whether  honest  or  dishonest, 
legal  or  illegal  that  might  be  resorted  to  "to  accom- 
plish the  success '  *  in  obtaining  contracts.  He  promised 
to  "do  everything  in  his  power"  to  succeed.  Taking 
into  consideration  the  fact  that  the  plaintiff's  compen- 
sation was  contingent  on  his  success  in  obtaining  from 
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the  city  paving  contracts,  and  his  promise  to  do  every- 
thing in  his  power  at  all  times  to  obtain  these  contracts 
from  the  public,  we  conclude  that  said  contract  is  con- 
trary to  public  policy,  and  that  the  court  below  did  not 
err  in  granting  the  judgment  of  nonsuit.  This  con- 
clusion is  not  in  conflict  with  the  decision  in  Ob  en- 
chain V.  Rcmsome-Crummey  Co.,  69  Or.  547  (138  Pac. 
1078). 
The  judgment  of  the  court  below  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  MgBbide  and  Mb.  Justice  Moobb 
concur. 

Mb.  Justice  Bubnett  dissents. 


Argned  December  7,  reversed  December  22,  1914. 

CHADWICK  V.  OREGON-WASHINGTON  E.  &  N. 

CO.* 

(144  Pac.  1165.) 

Haster  and  Senrant— Injury  to  Servant — ^Federal  Employers'  Lia- 
bility Act — Oontrlbutory  Negligence. 

1.  Contributory  negligence  does  not  defeat  a  cause  of  action  under 
tbe  Federal  Employers'  Liability  Act  (Act  April  22,  1908,  e.  149,  35 
SUt.  65),  as  amended  by  Act  of  April  5,  1910,  Chapter  143,  36  Stat. 
291  (U.  a  Comp.  stats.  1913,  S§  8657-8665),  but  may  be  shown  in 
reduction  of  damages  in  the  proportion  which  the  contributory  negli- 
gence bears  to  the  sum  total  of  all  negligence  affecting  the  transaction. 

[As  to  employees  entitled  to  protection  under  Federal  Em- 
ployers' Liability  Act,  see  note  in  Ann.  Cas.  1914C,  164.  As  to 
comparison  of  negligence  under  that  act,  see  note  in  Ann.  Cas. 
1914C,  175.  As  to  assumption  of  risk  under  such  act,  see  note 
in  Ann.  Cas.  1915B,  481.  As  to  what  is  "accident  arising  out 
of  and  in  course  of  employment"  within  the  act,  see  note  in  Ann. 
Cas.  1914D,  1284.] 

*For  the  abrogation  of  the  defense  of  contributory  negligence  by 
the  Federal  Employers'  Liability  Act,  see  notes  in  47  L.  B.  A.  (N.  S.) 
CI  and  48  L.  B.  A.  (K.  8.)  987.  Bipostsb. 
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BCaster  and  Sezrant— Injury  to  Servant — Negligence — Evldenoe. 

2.  Whether  an  engineer  operating  a  train  on  the  main  line  negli« 
gently  operated  the  same,  in  violation  of  the  rules  of  the  company, 
and  thereby  collided  with  a  switch -engine,  held,  under  the  evidence, 
for  the  jury. 

ICaater  and  Servant — ^Regulation  of  Employment. 

3.  A  railway  company  must  establish  suitable  rules  for  the  move- 
ment of  its  trains,  not  only  to  protect  its  employees,  but  to  protect 
the  general  public  patronizing  it  in  its  capacity  as  carrier. 

Master  and  Servant — ^Regulation  of  Employment — Onatom. 

4.  A  railroad  company  establishing  regulations  for  the  movements 
of  its  trains  thereby  establishes  the  standard  by  which  care  is  deter- 
mined, and  though  custom  may  interpret  the  regulations,  it  cannot 
contradict  them. 

BCaater  and  Servant — ^Regulation  of  Employment — Onatom. 

5.  In  an  action  for  injuries  to  a  switch  engineer  in  a  collision  with 
a  train  on  the  main  track,  evidence  of  custom  as  to  the  use  of  the 
tracks  was  inadmissible,  in  the  absence  of  evidence  disclosing  such 
a  situation  as  to  render  the  custom  applicable. 

Trial — ^Inatmctiona— Qneetlona  of  Law. 

6.  Under  Section  136,  L.  O.  L.,  declaring  that  all  questions  of 
law,  including  the  construction  of  writings,  are  for  the  court,  the 
construction  of  an  order  given  to  a  railroad  employee  is  for  the  court, 
and  it  is  error  to  submit  the  question  to  the  jury. 

Master  and  Servant — ^Injury  to  Servant — Gontnbntory  Negligence — 
Damages. 

7.  An  instruction  in  an  action  under  the  Employers'  Liability  Act, 
that  the  jury  must  diminish  the  damages  attributable  to  defendant's 
negligence  in  proportion  to  the  amount  of  negligence  chargeable  to 
plaintiff,  and,  if  there  should  be  any  difference  in  favor  of  plaintiff 
after  the  damages  are  reduced  to  a  money  value,  the  difference  is 
the  amount  to  be  awarded,  is  in  compliance  with  the  statute  on  the 
subject  of  contributory  negligence. 

Appeal  and  Error — ^Hannless  Error — ^Evidence. 

8.  In  an  action  under  the  Federal  Employers'  Liability  Act  as 
amended  by  Act  April  5,  1910,  for  injuries  to  a  switch  engineer,  the 
error  in  admitting  evidence  of  custom,  so  affecting  the  construction 
of  an  order  under  which  the  engineer  operated,  as  to  show  freedom 
from  negligence,  was  reversible,  as  materially  affecting  the  rights  of 
the  railroad  company. 

From  Multnomah :  Geobge  N.  Davis,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

This  is  a  personal  injury  action  by  Charles  A.  Chad- 
wick  against  the  Oregon- Washington  Railroad  &  Navi- 
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gation  Company,  a  corporation.    The  facts  are  as  fol- 
lows: 

The  defendant  is  a  railway  corporation  engaged  in 
interstate  commerce.  The  plaintiff  was  a  switch  en- 
gineer in  its  employ  stationed  at  La  Grande,  that  being 
a  division  point.  Some  miles  west  of  La  Grande  on 
the  defendant 's  railway  is  the  town  of  Perry.  At  that 
point  a  switch  led  from  the  main  track  to  the  mills  of 
the  Grande  Bonde  Lumber  Company,  and  it  was  part 
of  defendant's  business  to  send  switch-engines  from 
La  Grande  to  Perry  to  take  to  the  mill  empty  cars  and 
bring  away  loaded  ones  for  transportation  into  other 
states.  On  August  20,  1912,  the  plaintiff  received  an 
order  from  the  defendant's  train-dispatcher  requiring 
him  to  take  his  engine  and  run  as  an  extra  train  from 
La  Grande  to  Perry,  with  right  over  all  trains  running 
east  between  those  two  points  after  meeting  an  extra 
freight  train  traveling  east  at  La  Grande,  the  order  to 
be  annulled  at  6:30  o'clock  p.  m.  of  that  day.  Under 
this  order  the  plaintiff  ran  to  Perry  after  having  met 
the  freight  train  in  question  at  La  Grande  and  went 
in  upon  the  sidetrack  leading  to  the  mill,  whereupon 
one  of  the  train  crew  replaced  the  switch,  so  as  to 
make  the  main  track  clear  for  the  passage  of  other 
trains.  Hillgard  is  a  place  still  farther  west  from  La 
Grande  than  Perry,  and,  after  the  order  was  given  to 
the  plaintiff  under  which  he  went  to  Perry,  the  defend- 
ant issued  another  order  to  another  engineer  by  the 
name  of  Buffington  to  take  his  engine  and  run  as  an 
extra  from  La  Grande  to  Hillgard  with  right  over  all 
trains  running  east  between  La  Grande  and  Hillgard 
after  having  met  the  freight  train  above  named  at 
La  Grande.  Buffington  started  on  his  mission  as  di- 
rected. Meanwhile,  the  plaintiff,  after  having  spotted 
the  empty  cars  he  took  to  Perry,  attached  his  locomo* 
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tive  to  some  loaded  cars  by  direction  of  the  foreman 
of  the  crew,  and  in  obedience  to  a  hand  signal  given 
by  the  foreman,  started  to  back  out  toward  the  main 
track.  According  to  his  statement  he  continued  this 
movement  without  receiving  any  contrary  signal  until 
he  was  near  the  switch  target  controlling  the  switch 
by  which  he  had  come  from  the  jnain  track  upon  the 
branch  to  the  mill,  when,  observing  that  it  was  closed 
against  him,  he  made  every  effort  to  stop  the  train, 
but  without  success  until  it  had  moved  far  enough  to 
make  the  tender  to  his  engine  overhang  the  main  track. 
At  this  juncture  he  claims  that  Buffington  was  ap- 
preaching  the  spot  at  a  recklessly  rapid  rate  of  speed 
and  that,  although  plaintiff  signaled  Buffington  by  a 
blast  of  the  whistle  indicating  the  plaintiff's  danger- 
ous situation,  Buffington,  on  account  of  his  reckless 
speed,  negligently  failed  to  stop  his  engine,  so  that 
the  same  crashed  into  the  tender  of  Chadwick 's  engine, 
whereby  the  latter  was  injured.  He  charges  negli- 
gence upon  the  defendant  in  this,  that,  although  the 
switch  target  was  so  situated  that  it  was  not  visible 
to  him  in  coming  around  the  curve  to  the  main  track 
until  he  was  within  about  30  feet  of  the  same,  the  de- 
fendant, by  its  foreman,  negligently  failed  to  notify 
him  that  the  switch  was  closed  against  him.  A  further 
ground  of  negligence  is  alleged  to  the  effect  that  if 
the  switch  had  been  left  open  it  would  have  so  operated 
the  block  signal  still  farther  east  toward  La  Grande 
as  to  indicate  to  Buffington  that  the  main  track  was  not 
clear  for  him,  and  in  addition  to  this  he  relies  upon 
the  reckless  rate  of  speed  charged  upon  Buffington  as 
above  stated. 

The  substance  of  the  defendant's  affirmative  answer 
is  that,  according  to  the  rules  of  the  company,  with 
which  the  plaintiff  was  thoroughly  familiar,  no  en- 
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ginemaiiy  or  other  employee  of  the  company  in  charge 
of  any  of  its  rolling  stock,  is  permitted  to  use  the  main 
track  of  the  defendant's  railroad  except  in  pursuance 
of  written  orders  directing  the  same;  that  the  order 
under  which  the  plaintiff  went  from  La  Grande  to 
Perry  required  him,  and  was  understood  by  him  to 
direct  him,  to  go  to  the  latter  place  with  rights  as 
against  all  trains  moving  to  the  east  only;  that  when 
he  reached  Perry,  although  in  advance  of  the  time  limit 
of  6:30  o'clock  p.  m.,  the  order  was  fulfilled  and  gave 
him  no  further  authority  to  use  the  main  track;  that 
other  rules  of  the  company,  with  which  the  plaintiff 
was  familiar,  required  that  all  switches  must  be  set 
to  leave  the  main  track  clear  after  they  had  been  used 
to  take  cars  upon  a  branch  or  sidetrack,  and  that ' '  en- 
ginemen  must  know  that  switches  are  properly  set  be- 
fore they  pull  in  or  out  of  sidings  or  other  tracks. 
When  a  train  backs  in  on  a  siding  to  be  met  or  passed 
by  another  train  the  engineman,  when  his  engine  is 
clear,  must  see  that  the  switch  is  properly  set  for  the 
main  track."  It  charges  that  if  the  plaintiff  had  at- 
tended to  the  personal  duty  enjoined  upon  him  by  these 
rules  he  would  have  seen,  not  only  that  the  switch  was 
closed  against  him,  but  that  the  block  signal  affected 
by  the  switch  showed  clear  for  the  main  track  and 
consequently  indicated  danger  to  one  approaching  on 
the  side  track  as  the  plaintiff  was  at  the  time.  It  is 
further  alleged,  in  substance,  that  it  is  required  by  the 
rules  of  the  company,  of  which  the  plaintiff  had  knowl- 
edge, that,  under  all  circumstances,  before  he  attempts 
to  go  upon  the  main  track,  in  the  absence  of  explicit 
written  orders,  it  is  his  duty  to  send  forward  a  mem- 
ber of  his  crew  with  a  flag  a  sufficient  distance  to 
signal  and  stop  any  oncoming  train  that  would  meet 
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the  plaintiff  in  his  excursion  upon  the  main  track,  and 
that  the  plaintiff  utterly  failed  to  obey  this  rule.  As 
to  the  movements  of  Buffington,  the  defendant  alleges, 
in  substance,  that  the  duty  enjoined  upon  the  plaintiff, 
as  a  member  of  the  switching  crew  attached  to  his  en- 
gine,  required  him  to  set  the  switch  for  the  main  track 
after  having  gone  upon  the  track  leading  to  the  mill, 
the  effect  of  which  would  be,  not  only  to  make  the  main 
track  clear,  but  also  to  set  the  block  signals  in  such  a 
manner  as  to  notify  Buffington  that  the  main  track  was 
clear  for  him;  that  this  duty  was  performed  by  the 
switching  crew  with  the  plaintiff  so  that  the  block 
signals  invited  Buffington  to  proceed;  that  he  did  so, 
and  was  moving  at  a  moderate  and  reasonable  rate 
of  speed  when  the  plaintiff  negligently  ran  so  near  to 
the  main  track  as  to  foul  the  same  with  his  tender  so 
suddenly  that  Buffington,  although  he  used  every  effort 
to  stop  his  train,  was  unable  to  do  so  until  the  collision 
ensued  of  which  the  plaintiff  complains.  In  brief,  the 
effect  of  the  defendant's  answer,  after  traversing  the 
complaint  in  material  particulars,  is  to  charge  that 
plaintiff's  disobedience  of  the  rules  of  the  company, 
prescribed  for  the  movement  of  its  trains,  with  which 
the  plaintiff  was  familiar,  constituted  the  sole  cause  of 
the  injury  which  he  suffered. 

The  reply,  after  denying  material  parts  of  the  an- 
swer, reiterates  what  is  stated  in  the  complaint  to  the 
effect  that  it  was  customary  in  switching  operations  at 
Perry  to  leave  the  switch  open  to  the  sidetrack,  so  that 
its  operation  upon  the  block  signals  would  indicate  to 
the  train  moving  west  that  the  main  track  was  not 
clear,  with  the  result  that  the  block  signals  themselves 
would  act  as  protection  to  the  plaintiff  without  the  use 
of  a  flag  while  moving  upon  the  main  track.    After  a 
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jury  trial  the  plaintiff  had  a  verdict  and  judgment, 
from  which  the  defendant  appeals. 

Bevebsbd  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Cochran,  Mr.  William  W.  Cotton  and 
Mr.  Arthur  C.  Spencer,  with  an  oral  argument  by  Mr. 
Cochran. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  L  Moult  on. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  This  action  is  brought  under  the  act  of  Congress 
of  April  22,  1908,  as  amended  by  that  body  in  1910 : 
U.  S.  Comp.  Stats.  1913,  §§  8657-8665.  It  is  there 
said : 

*'That  every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  any  of  the  several  states 
or  territories  *  *  shall  be  liable  in  damages  to  any 
person  suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce  *  •  for  such  injury  or  death 
resulting  in  whole  or  in  part  from  the  negligence  of 
any  of  the  officers,  agents,  or  employees  of  such  carrier. 
•  •  In  all  actions  hereafter  brought  against  any  such 
conunon  carrier  by  railroad  under  or  by  virtue  of  any 
of  the  provisions  of  this  act  to  recover  damages  for 
personal  injuries  to  an  employee,  or  where  such  in- 
juries have  resulted  in  his  death,  the  fact  that  the  em- 
ployee may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee.  •  •  '' 

It  will  be  observed  that  by  this  statute  contributory 
negligence  is  not  an  entire  defense  against  an  injured 
employee  where  any  negligence  of  the  defendant  or  any 
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of  its  other  employees  is  shown  which  caused  the  in- 
jury of  the  plaintiff  either  in  whole  or  in  part.  The 
utmost  that  can  be  claimed  for  the  contributory  negli- 
gence of  the  plaintiff  is  mitigation  of  damages.  In 
short,  the  contributory  negligence  of  the  plaintiff, 
alone,  will  not  operate  to  defeat  his  cause  of  action, 
but  may  be  shown  to  reduce  the  damages  which  he 
might  otherwise  claim  in  the  proportion  which  his  own 
negligence  bears  to  the  sum  total  of  all  negligence  af- 
fecting the  transaction  from  every  source:  Louisville 
etc.  Ry.  Co.  v.  Wene,  202  Fed.  887  (121  C.  C.  A.  245) ; 
Norfolk  etc.  Ry.  Co.  v.  Earnest,  229  U.  S.  114  (Ann. 
Cas.  1914C,  192,  57  L.  Ed.  1096,  33  Sup.  Ct.  Bep.  654). 
2.  The  defendant  assigns  as  error  the  refusal  of 
the  court  to  grant  its  motion  of  nonsuit  at  the  close  of 
plaintiff's  case.  The  contention  for  the  defendant  is 
that  if  the  plaintiff  had  obeyed  the  rules  and  the  order 
under  which  he  was  acting  he  would  have  gone  to 
Perry,  entered  upon  the  sidetrack,  set  the  switch  for 
the  main  track  behind  him,  and  would  have  remained 
upon  the  sidetrack  until  he  had  orders  to  move  or,  in 
default  of  the  same,  would  have  proceeded  toward  the 
main  track  only  under  protection  of  a  flag ;  that,  being 
responsible  personally,  under  the  rule  of  which  he  had 
knowledge,  for  the  correct  adjustment  of  the  switch,  it 
was  specially  incumbent  upon  him  alone  in  the  ultimate 
analysis  of  the  rule  to  see  that  the  switch  was  adjusted 
for  the  main  track  with  the  result  and  effect  that  the 
block  signals  would  advise  Buffington  that  the  main 
track  was  clear  and  invite  him  to  proceed;  that  the 
plaintiff's  action  in  going  upon  the  sidetrack  brought 
about  this  result  and  worked  out  that  indication  to  Buf- 
fington ;  that  plaintiff  violated  his  duty  in  returning  to 
the  main  track  without  knowing  for  himself  the  adjust- 
ment of  the  switch  and  so,  by  bis  own  act  alone,  worked 
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out  the  situation  which  resulted  in  his  injury.  It  is 
argued  that  being  aware  of  the  situation  of  the  switch 
and  its  target  he  knew  that,  on  account  of  a  nearby 
bluflF  around  which  the  sidetrack  curved,  it  was  impos- 
sible to  see  the  target  until  he  was  within  a  short  dis- 
tance of  it,  and  that  it  was  his  duty  in  returning  toward 
the  main  track  to  so  control  his  train  as  to  be  able  to 
perform  his  duty  of  seeing  for  himself  about  the  ad- 
justment of  the  switch.  If  this  were  the  whole  case  the 
court  might  well  have  directed  a  judgment  of  nonsuit, 
for  it  is  manifest  that  the  plaintiff  up  to  this  point  had 
entire  control  of  the  situation  and  relied,  not  upon  his 
fellow-employees  obeying  the  rules  of  the  company  re- 
specting the  setting  of  the  switch,  but  upon  the  prob- 
ability that  they  would  disobey  it.  It  certainly  could 
not  be  charged  as  negligence  upon  the  company  that  it 
had  prescribed  a  reasonable  rule  governing  the  adjust- 
ment  of  switches  and  that  the  fellow-servants  of  the 
plaintiff  had  obeyed  the  rule  and  had  not  notified  him 
that  they  had  observed  it.  It  is  plain  that,  without  any 
rights,  as  against  a  train  moving  to  the  west,  the  plain- 
tiff proceeded  in  direct  violation  of  his  order,  without 
attempting  to  protect  himself  by  a  flag,  relying  upon 
his  supposition  that  the  rule  about  setting  the  switches 
had  been  disobeyed,  and  hence  created  a  situation  of 
danger  to  himself. 

On  the  question  of  nonsuit  it  therefore  becomes 
necessary  to  consider  the  duty  of  Buffington  under  the 
rules  of  the  company.  These  rules  under  which  the 
plaintiff  was  operating,  and  with  which  he  has  admitted 
himself  to  be  familiar,  having  passed  two  examinations 
on  the  same,  were  introduced  in  evidence  without  ob- 
jection. It  may  be  explained  that  the  block  system  of 
signals  in  operation  at  Perry  were  so  arranged  that 
in  approaching  that  place  from  the  east  an  engineman 
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would  first  come  to  what  is  called  the  distant  signal, 
which  normally  shows  the  same  as  what  is  called  the 
home  signal  some  2,000  feet  nearer  the  switch  in  ques- 
tion. In  .the  daytime,  as  it  was  when  the  accident 
happened,  when  the  arm  of  the  block  signal  hung  down 
it  indicated  that  the  main  track  was  clear,  and  when 
the  arm  was  extended  horizontally  above  the  rails  it 
indicated  that  the  track  was  obstructed,  and  required 
the  engineman  approaching  the  home  signal  to  stop. 
These  block  signals  are  affected  not  only  by  the  move- 
ment of  the  switch,  but  also  when  an  engine  on  the 
sidetrack  crosses  what  is  known  as  the  Webber  joint 
near  the  switch.  Passing  this  point  in  going  to  the 
switch  throws  up  the  arm  of  the  block  signal  to  indi- 
cate danger  to  an  engine  on  the  main  track,  and  this  is 
what  the  plaintiff  did  after  Buffington  had  passed  the 
distant  signal  and  before  he  arrived  at  the  home  signal. 
Buffington  is  uncontradicted  in  his  testimony  that  as 
he  approached  Perry  from  La  Grande  he  came  to  the 
distant  signal  which  indicated  a  clear  main  track  and 
invited  him  to  proceed;  that  as  he  neared  the  home 
signal  it  suddenly  assumed  the  position  indicating  stop 
and  that  he  immediately  sanded  the  track,  shut  off  the 
steam,  applied  the  airbrakes,  and  did  everything  else 
possible  to  stop  his  engine  before  colliding  with  Chad- 
wick's  tender.  The  contention  of  the  defendant  is 
that  no  duty  rested  upon  Buffington  with  respect  to 
Chadwick,  under  the  circumstances,  until  the  former 
was  aware  of  the  latter 's  situation  of  danger,  and  that, 
having  done  all  that  he  could  to  prevent  the  injury 
when  the  danger  became  apparent,  his  whole  duty  was 
performed  to  the  exoneration  of  the  defendant. 
Rule  302  reads  thus : 

"Enginemen  finding  a  distant  signal  at  ^caution' 
must  inmiediately  bring  their  trains  under  control,  and 
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be  prepared  to  stop  before  reaching  the  home  signal. 
They  are  reminded  that  althoagh  the  distant  signal 
indicates  the  position  of  the  home  signal,  the  home 
signal  may  assume  the  stop  position  after  the  distant 
signal  has  given  the  clear  indication,  and  while  the 
train  is  between  the  distant  and  home  signal.  For 
this  reason  enginemen  and  trainmen  must  be  on  the 
alert,  prepared  to  bring  the  train  to  a  stop  if  the  home 
signal  indicates  stop,  and  be  governed  by  rule  504. ' ' 

Rule  504,  to  which  reference  is  there  made,  would 
allow  BuflSngton  to  proceed  only  under  protection  of  a 
flag,  under  such  circimistances.  Rule  661  says  that 
trains  or  engines  must  be  run  to,  but  not  beyond,  a 
signal  indicating  ^ '  stop. ' '    662  is  in  these  words : 

"If  a  *  proceed'  signal,  after  being  accepted,  is 
changed  to  a  '  stop '  signal  before  it  is  reached  the  stop 
must  be  made  at  once. '  * 

It  was  thus  the  duty  of  Buffington,  under  rule  302 
above  quoted,  to  be  on  the  alert  when  passing  through 
the  block  adjacent  to  Perry,  and  not  to  rely  entirely 
upon  the  position  of  the  distant  signal.  On  the  con- 
trary, it  was  his  duty  to  be  prepared  to  bring  his  train 
to  a  stop  if  the  home  signal  so  indicated,  notwithstand- 
ing the  position  of  the  distant  signal  he  had  just 
passed.  Whether  he  was  thus  prepared  to  obey  the 
rule  and  stop  or  not  was  a  question  of  fact  to  be  deter- 
mined by  the  jury.  His  duty  toward  Chadwick  in  the 
situation  disclosed  by  the  testimony  did  not  begin  only 
when  he  saw  Chadwick.  His  obligation  in  that  re- 
spect began  earlier,  under  the  regulations  mentioned, 
and  if  he  was  running  at  such  a  reckless  rate  of  speed 
as  to  render  it  impossible  to  comply  with  the  rule  re- 
quiring him  to  stop  at  the  home  signal,  although  the 
distant  signal  permitted  him  to  proceed,  his  negligence 
in  that  respect  would  be  a  contributing  cause  to  the 
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injury  of  Chadwick.  The  jury  had  a  right  to  believe 
that  BuflBngton  was  negligently  moving  so  fast  that  he 
could  not  stop  in  time  to  avoid  injury  to  Chadwick. 
This  circumstance  properly  defeated  the  motion  for  a 
nonsuit. 

3,  4.  It  was  contended  that  the  court  was  in  error 
when  it  allowed  the  plaintiff  to  prove  that  it  was 
customary  when  using  the  track  to  the  mill  at  Perry  to 
leave  the  switch  adjusted  for  the  sidetrack  so  as  to 
make  the  block  system  operate  in  lieu  of  flag  protec- 
tion against  trains  moving  on  the  main  track,  the  pur- 
pose being  to  prove  that  Chadwick  was  not  negligent 
in  moving  back  to  the  switch  after  he  had  gone  to  the 
mill.  It  is  requisite  that  the  defendant  should  make 
suitable  rules  for  the  movement  of  its  rolling  stock. 
This  obligation  is  due,  not  only  to  its  employees,  but 
also  to  the  general  public  who  patronize  it  in  its  ca- 
pacity as  a  common  carrier.  Reasonable  regulations 
thus  devised  become  the  standard  by  which  care  or 
negligence  is  determined.  Custom  may  be  used  as  a 
means  of  interpretation,  but  cannot  be  admitted  to  con- 
tradict explicit  rules  and  positive  orders.  This  is  on 
the  principle  that  as  the  admitted  rules  known  to  the 
plaintiff  govern  the  relation  between  him  and  his  em- 
ployer, they  are  in  a  sense  part  of  the  contract  of  his 
employment  within  the  meaning  of  such  cases  as  Penn- 
sylvania Co.  V.  Whitcomb,  111  Ind.  212  (12  N.  E.  380). 
By  analogy,  therefore,  the  rule  applies  as  laid  down  in 
subdivision  12  of  Section  727,  L.  0.  L.,  that  evidence 
may  be  given  on  the  trial  of  ' '  usage  to  explain  the  true 
character  of  an  act,  contract  or  instrument  where  such 
true  character  is  not  otherwise  plain;  but  usage  is 
never  admissible  except  as  a  means  of  interpretation.'* 

5.  Moreover,  the  only  showing  made  by  the  plaintiff 
on  this  point  was  that  the  custom  alluded  to  was  used 
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in  connection  with  train  orders  directing  the  engine- 
man  to  go  from  La  Grande  to  Perry  and  return  with 
superior  right  over  all  trains  running  both  east  and 
west  Under  such  circumstances  if  every  train  using 
the  main  track  acted  in  subordination  to  the  order,  no 
one  would  be  affected  by  leaving  the  switch  open,  but 
there  was  no  showing  on  behalf  of  the  plaintiff  that 
it  was  customary  to  leave  the  switch  open  when  the 
engineman  was  ordered,  as  in  this  instance,  to  go  only 
from  La  Grande  to  Perry  without  any  directions  about 
using  the  main  track  in  returning.  Quite  a  different 
situation  is  presented  where  the  plaintiff  had  a  right 
only  as  against  east-bound  trains  and  not  against  other 
trains  running  to  the  west.  In  this  case  there  was  no 
dispute  in  the  testimony  about  the  wording  or  exist- 
ence of  the  rules  or  of  the  order  under  which  the  plain- 
tiff operated.  The  plaintiff's  testimony  about  this 
order  reads  in  part  as  follows: 

*'Q.  In  other  words,  you  construed  that  order  just 
the  same  as  if  it  gave  you  the  right  over  west-bound 
trains  T 

**A.  Yes,  sir. 

**Q.  When  as  a  matter  of  fact,  it  just  gave  you  a 
light  over  east-bound  trains,  and  that  was  all? 

''A.  Yes,  sir,  that  is  right. 

**Q.  Now,  if  you  had  not  construed  this  order  that 
you  had  that  day  to  mean  that  you  had  the  right  over 
trains  both  ways,  you  wouldn't  have  come  out  on  the 
main  line,  would  yout 

''A.  No,  sir." 

Under  these  circumstances  the  court  was  in  error 
in  allowing  the  testimony  about  custom  relating  to  the 
switch  at  Perry :  First,  because  it  is  improper  to  rely 
upon  custom  to  contradict  plain  rules  and  orders ;  and 
second,  because  no  situation  was  disclosed  by  the  tes- 
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timony  to  which  evidence  of  the  custom  as  presented 
would  attach. 

6.  Allied  to  this  question  is  an  assignment  of  error 
to  the  effect  that  the  court  left  to  the  jury  the  construc- 
tion of  the  order  under  which  the  plaintiff  was  operat- 
ing. The  complaint  of  the  defendant  on  this  point  is 
based  upon  an  instruction,  wherein,  after  quoting  the 
order  already  mentioned,  the  court  made  this  state- 
ment to  the  jury : 

*'As  a  matter  of  law,  under  the  defendant's  rules, 
it  became  and  was  the  duty  of  the  crew  in  charge  of  the 
engine  foreman  to  close  the  switch  after  plaintiff  had 
passed  onto  it  off  the  main  line  at  Perry,  and  it  was 
the  duty  of  the  crew,  including  the  plaintiff,  to  know 
this.  So  if  you  find  from  the  evidence  in  this  case 
that  the  switch  was  so  closed,  then  the  defendant  would 
not  be  guilty  of  negligence  in  that  behalf. 

*^The  court  instructs  you  that  under  the  order  just 
read  to  you  that  it  was  the  duty  of  the  plaintiff  to  wait 
at  La  Grande  until  he  had  met  train  extra  515  running 
east,  after  which  he  had  the  right  as  against  all  trains 
running  east  to  proceed  westward  to  Perry,  prpvidins: 
he  could  get  there  and  off  the  main  line  before  6:30 
p.  M.  This  order  does  not  protect  plaintiff  from  trains 
west  or  running  in  the  same  direction  as  plaintiff,  and 
it  would  be  his  duty  at  all  times  to  protect  himself  in 
accordance  with  the  rules  of  the  company  as  against 
all  trains  running  west,  and  it  is  conceded  that  the 
train  which  collided  with  plaintiff's  engine  was  run- 
ning west. 

**The  question  presented  to  you  is  this:  Did  this 
order  mean  that  plaintiff  was  to  proceed  to  Perry  after 
meeting  extra  515  at  La  Grande,  providing  he  could 
get  there  before  6 :30  p.  m.,  go  in  on  the  switch  and  not 
to  come  out  or  foul  the  main  line  except  on  further 
orders  or  flag  protection,  or  did  it  mean  that  plaintiff 
was  to  proceed  to  Perry,  after  meeting  extra  515  at 
La  Grande,  and  there  engage  in  switching  operations 
with  the  use  of  the  main  line  without  flag  protection 
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as  against  all  trains  botii  east  and  west  bound  until 
6 :30  p.  M. 

*'If  you  should  be  satisfied  that  said  order  has  the 
former  meaning  then  plaintiff  would  not  be  entitled 
to  recover.  If  you  should  find  that  the  said  order  has 
the  latter  meaning,  and  if  you  further  find  that  de- 
fendant was  guilty  of  negligence  in  any  one  of  the 
particulars  alleged  in  the  complaint,  and  defendant 
was  engaged  in  interstate  commerce  as  defined  by  the 
court,  then  the  plaintiff  would  be  entitled  to  recover. ' ' 

Section  136,  L.  0.  L.,  lays  down  the  rule  thus : 

**A11  questions  of  law,  including  the  admissibility  of 
testimony,  the  facts  preliminary  to  such  admission, 
and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  *  *  ' ' 

It  was  palpable  error,  therefore,  for  the  court  to 
leave  the  construction  of  the  order  to  the  jury. 

7.  The  defendant  sought  to  have  the  jury  instructed 
on  the  question  of  the  measure  of  damages  to  the  effect 
that  if  the  plaintiff's  negligence  was  equal  to  or  ex- 
ceeded that  of  the  defendant  they  must  find  for  the 
defendant.  The  court,  however,  instructed  the  jury, 
in  substance,  that  it  was  the  duty  of  the  jury  to 
diminish  or  reduce  the  damages  attributable  to  the 
defendant's  negligence  in  proportion  to  the  amount  of 
negligence  justly  chargeable  to  the  plaintiff,  and  if 
there  should  be  any  difference  in  favor  of  the  plaintiff, 
after  the  damages  were  reduced  to  a  money  value, 
such  difference  should  be  the  amount  of  their  verdict. 
The  instruction  of  the  court  was  in  substance  a  com- 
pliance with  the  federal  statute  on  that  subject,  which 
requires  that  in  case  of  contributory  negligence  it  shall 
not  be  a  defense,  ''but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  negligence 
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attributable  to  such  employee/^  Thus  it  will  be  seen 
that  under  that  statute  it  is  not  a  question  of  majority 
of  negligence,  but  rather  one  of  proportion.  Any 
negligence  of  the  defendant  working  injury  to  the 
plaintiff  would  therefore  entail  some  damages.  For 
illustration,  let  us  suppose  that  both  parties  were 
equally  negligent  in  the  estimation  of  the  jury  and  that 
the  actual  damages  of  the  defendant  were  properly  as- 
sessable at  $2,000.  In  such  a  case  the  verdict  should 
be  for  the  plaintiff  in  the  sum  of  $1,000,  for  the  reason 
that  his  negligence  is  one  half  of  the  sum  total  of  all 
the  negligence  of  both  parties. 

8.  The  plaintiff's  effort  to  prove  custom,  and  thus 
to  affect  the  construction  of  the  order  under  which  he 
operated,  was  for  the  purpose  of  showing  that  he  him- 
self was  free  from  negligence  and  had  the  effect  to 
put  him  in  the  light  of  one  acting  strictly  according  to 
the  requirements  of  the  occasion.  This  had  its  direct 
effect  on  the  question  of  damages,  because  that  is  con- 
trolled by  the  proportion  which  the  plaintiff's  negli- 
gence bears  to  the  whole  negligence  involved.  In  this 
respect  the  rights  of  the  defendant  were  materially 
affected,  in  that  the  negligence  of  the  plaintiff  was 
materially  diminished,  leading  to  the  increase  of  the 
proportion  of  damages  assessed  to  the  defendant. 

The  conclusion  is  that  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings.  Eeversbd  and  Remanded. 

Mb.  Justice  Moobe,  Mb.  Justice  Bamsey  and  Mb. 
Justice  McNaby  concur. 
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Argued  December  3,  affirmed  December  22,  1914. 

SALENE  V.  ISHERWOOD. 

(144  Pac.  1175.) 

Jndgmeiit— Ses  Judicata^— QuestiaiiB  Concluded. 

1.  Under  the  rule  that  a  judgment  is  conclusive  on  questions 
actnall)r  contested  and  determined,  and  also  on  all  matters  which 
might  have  been  litigated  in  the  proceeding,  unless  the  failure  to 
urge  the  point  in  question  was  caused  by  the  adversary's  fraud  and 
was  without  negligence  of  the  losing  party,  a  judgment  that  a  deed 
granted  exclusive  rights,  is  res  judicata  in  a  subsequent  suit  to  set  it 
aside  for  want  of  consideration  and  ignorance  of  the  grantors. 

CaaceUatloii  of  Instniments — ^ProceedlngB— Laches. 

2.  A  suit  to  set  aside  a  conveyance,  brought  28  years  after  its 
execution,  and  after  the  death  of  all  parties  excepting  one  of  the 
grantors,  on  the  ground  that  there  was  no  consideration  to  support 
the  deed,  and  that  the  grantors  were  ignorant  and  unable  to  speak 
English,  is  barred  by  laches. 

[As  to  when  equity  will  refuse  relief  because  of  laches,  see 
notes  in  54  Am.  Dec.  130;  2  Am.  St.  Rep.  795;  23  Am.  St.  Rep. 
148.  As  to  enforcement  in  equity  of  stale  claims,  see  note  in 
Ann.   Cas.    1914B,  314.] 

Appeal  and  Error — Qnesttons  Reviewable — ''Assignments  of  Error." 

3.  An  "assignment  of  error,"  within  Supreme  Court  Rule  12  (56 
Or  621,  117  Pac.  xi),  providing  that  no  question  will  be  examined 
except  those  going  to  the  jurisdiction  of  the  court,  or  when  the  plead- 
ing does  not  state  facts  constituting  a  cause  of  action,  or  defense,  or 
those  arising  on  the  assignments  of  error  as  contained  in  the  printed 
abstract,  is  in  the  nature  of  a  pleading,  and  its  purpose  is  to  point 
ont  specific  errors  to  enable  the  appellate  court  to  see  on  what  point 
a  reversal  is  asked. 

Appeal  and  Error— -Questions  Beviewable — Assignments  of  Error— 
Keceesit7. 

4.  Where  an  appeal  is  taken  from  a  decree  entered  on  the  plead- 
ings, formal  assignments  of  error  are  not  necessary,  though  it  is  the 
better  practice  to   have  them. 

Appeal  and  Exror— Questions  Beviewable— Assignments  of  Error — 
Necessity. 

5.  An  appeal  will  not  be  dismissed  for  want  of  assignments  of 
error,  where  it  appears  that  the  error  complained  of  is  the  entering  of 
an  order  set  out  with  sufficient  of  the  record  to  make  it  intelligible. 

Appeal  and  Error — Questions  BoTlewable — Assignments  of  Error-— 
Sapplemental  Abstract. 

6.  Where  assignments  of  error  were  inadvertently  omitted,  they 
may  be  filed  as  a  supplemental  abstract;  respondent  not  having  been 
affected  by  the  admission. 
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From  Columbia :  Jambs  A.  Eakik,  Judge. 

This  is  a  suit  by  Christine  Salene  against  F.  W. 
Isherwood,  Charles  A.  Bnrckhardt,  David  L.  Williams, 
A.  F.  Smith  and  Mrs.  William  T.  Mnir.  From  a  de- 
cree favoring  defendants,  plaintiff  appeals.  The. facts 
are  stated  in  the  opinion  of  the  court.       Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Clarence  J.  Curtis. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Charles  D.  Mahaffie  and  Mr.  Kindman  Brewster, 
with  an  oral  argument  by  Mr.  Mahaffie. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court 

Bearing  upon  its  face  the  scars  of  many  legal  con- 
flicts, this  case  comes  here  for  the  fourth  time  cover- 
ing a  period  of  intermittent  litigation  of  two  score 
and  eight  years.  Differing  from  its  predecessors  only 
in  the  formation  of  its  attack,  this  suit  partakes  of  one 
to  quiet  title.  The  land  affected  consists  of  400  acres 
adjoining  Willamette  slough  in  Columbia  County.  The 
subject  of  this  controversy  concerns  the  validity  of  a 
deed  executed  by  plaintiff  and  her  husband,  in  Feb- 
ruary, 1878,  to  H.  T.  Bingham  and  E.  W.  Bingham, 
conveying  the  exclusive  right  to  shoot,  take  and  kill 
wild  ducks  or  other  wild  fowl  upon  the  lakes,  sloughs 
and  waters  lying  within  the  confines  of  the  foregoing 
premises.  By  mesne  conveyances  and  through  the 
channels  of  inheritance,  this  grant  of  a  profit  a  prendre 
resides  in  defendants.  The  assault  in  this  case  upon 
the  original  conveyance  is  rooted  in  the  proposition  of 
a  want  of  consideration ;  that  the  grantors  were  igno- 
rant persons,  unable  to  speak  the  English  language; 
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that  plaintiff  misnnderstood  the  nature  of  the  instru- 
ment at  the  time  of  its  execution ;  and  that  the  rights 
of  the  grantees,  if  any,  were  unassignable.  Defend- 
ants, in  an  effort  to  overthrow  plaintiff's  onset,  allege 
facts  which  they  maintain  constitute  (1)  laches;  (2) 
res  (idjudicaia.    A  decree  was  entered  for  defendants. 

1.  The  legal  effect  of  the  deed  and  the  rights  ac- 
quired by  the  grantees  thereunder  were  determined 
by  this  court  in  Bingham  v.  Salene,  15  Or.  208  (14  Pac. 
523,  3  Am.  St.  Rep.  152) ;  Salene  v.  Isherwood,  55  Or. 
263  (106  Pac.  18) ;  and  Isherwood  v.  Salene,  61  Or.  573 
(123  Pac.  49,  Ann.  Gas.  1914B,  542,  40  L.  R.  A.  (N.  S.) 
299).  The  questions  decided  in  the  first  case  and  laid 
to  rest  were:  That  the  instrument  conveyed  to  the 
grantees,  their  heirs  and  assigns  forever,  the  exclusive 
right  and  privilege  to  shoot,  kill  and  take  any  wild 
fowl  upon  and  in  any  of  the  lakes,  sloughs  or  waters 
situated  upon  the  land  defined  in  the  deed  with  the 
right  of  ingress  and  egress  for  such  purposes  to  and 
from  the  waters  mentioned. 

For  the  purpose  of  showing  the  extent  of  the  mat- 
ters adjudicated,  we  quote  from  Mr.  Chief  Justice 
Lord  in  Bingham  v.  Salene,  15  Or.  216  (14  Pac.  526,  3 
Am.  St.  Eep.  152): 

"We  come  now  to  consider  the  defenses  of  the  de- 
fendants. Substantially,  they  are  divisible  into  two 
parts;  and,  briefly,  are:  (1)  That  the  defendants,  being 
unable  to  read  and  write,  signed  the  deed,  relying  upon 
the  representations  of  the  plaintiffs  that  its  provisions 
only  created  a  personal  license  to  come  down  to  the 
farm  of  the  defendants  to  shoot  and  hunt  wild  fowl; 
and  (2)  that  at  the  time  the  deed  was  executed,  the 
plaintiffs  were  acting  as  the  attorneys  for  the  defend- 
ants, and  availed  themselves  of  the  confidence  arising 
from  that  relation  to  procure  their  consent  to  grant 
them  such  privilege  on  the  representations  stated.    It 


38  Salenb  V,  IsHERWOOD.  [74  Or. 


is  suiBScient  to  say,  without  going  much  into  detail,  that 
we  do  not  think  that  either  of  these  defenses  are  sus- 
tained by  the  evidence.** 

Thus  do  we  find  the  very  matters  suggested  by  this 
litigation  discussed  and  decided  adversely  to  plain- 
tiff's contention.  The  judgment  rendered  therein  is  a 
finality  as  to  the  claims  in  controversy,  not  only  as  to 
every  matter  which  was  offered  to  defeat  the  original 
conveyance,  but  as  to  other  admissible  matters  which 
\  might  have  been  offered  for  that  purpose.  The  law 
as  to  the  conclusivenes  of  a  judgment  is  clearly  stated 
by  the  Supreme  Court  of  the  United  States  in  Crom- 
well V.  County  of  Sac,  94  U.  S.  351  (24  L.  Ed.  195),  and 
the  distinction  between  the  effect  of  such  a  judgment 
as  a  bar  or  estoppel  in  the  same  action  and  as  an  es- 
toppel or  bar  to  another  action  is  most  lucidly  stated. 
//"  This  court  has  decided  over  and  over  again  that  a 
•  judgment  is  conclusive  not  only  upon  the  questions  ac- 
tually contested  and  determined,  but  upon  all  matters 
which  might  have  been  litigated  and  decided  in  the 
proceeding,  unless  the  failure  to  urge  the  point  in 
question  was  caused  by  the  adversary's  fraud  and  was 
\without  negligence  of  the  losing  party :  Belle  v.  Brown, 
37  Or.  588  (61  Pac.  1024) ;  Krebs  Hop  Co.  v.  Livesley, 
55  Or.  227  (104  Pac.  3),  and  cases  therein  mentioned. 
Common  sense  and  social  quietude  demand  that  mat- 
ters once  litigated  and  decided  by  a  court  of  competent 
jurisdiction  should  not  be  stirred  again. 

2.  Well  might  we  close  this  case  here,  but  we  will 
comment  on  another  defense  which  must  necessarily 
operate  as  an  insuperable  barrier  to  further  litigation, 
and  that  is,  the  defense  of  a  stale  equity.  We  ac- 
knowledge the  dogma  that  no  arbitrary  rule  exists  for 
determining  when  a  matter  becomes  stale,  and  that  the 
question  of  laches  is  to  be  decided  upon  the  particular 
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drcmnstances  of  each  case.  Therefore  a  careful 
scrutiny  of  the  record  becomes  obligatory  and  reveals 
that  of  the  four  parties  to  the  deed,  all,  save  plaintiff, 
have  died;  that  the  time  intervening  between  the  first 
case  and  this,  the  last  one,  has  covered  a  period  of 
about  28  years.  These  two  circumstances  in  them- 
selves are  suflScient  to  inspire  a  court  of  equity  to  look 
with  disfavor  upon  this  suit  and  to  deny  the  applica- 
tion for  relief :  Neppach  v.  Jones,  20  Or.  491  ( 26  Pac. 
569,  849,  23  Am.  St.  Eep.  145) ;  Wilson  v.  Wilson,  26 
Or.  257  (38  Pac.  185) ;  Froebrich  v.  Lane,  45  Or.  13  (76 
Pac.  351,  106  Am.  St.  Rep.  634) ;  Wills  v.  NehcUem,  52 
Or.  70  (96  Pac.  528). 

3.  We  observe  in  this  case  that  the  abstract  does  not 
contain  any  assignments  of  error.  Rule  12  of  this 
court  (56  Or.  621, 117  Pac.  xi)  provides: 

**0n  the  hearing  in  this  court,  no  questions  will  be 
examined  or  considered,  except  those  going  to  the  juris- 
diction of  the  court,  or  when  the  pleacfing  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  or 
defense,  or  those  arising  upon  the  assignments  of 
error,  as  contained  in  the  printed  abstract. ' ' 

An  ** assignment  of  error'*  is  in  the  nature  of  a 
pleading,  and  its  purpose  is  to  point  out  the  specific 
errors  alleged  to  have  been-  committed  by  the  trial 
court  in  order  to  enable  the  appellate  court  to  see  on 
what  point  a  reversal  of  the  case  is  asked,  and  it  is 
therefore,  not  only  of  the  utmost  importance,  but  an 
indispensable  prerequisite  to  the  consideration  of  a 
cause,  that  the  errors  claimed  be  specified. 

4r-6.  An  appellant  omitting  to  do  this,  the  judgment    • 
or  decree  of  the  lower  court  will  be  affirmed;  though 
this  general  statement  must  be  qualified  in  these  par- 
ticulars :  Where  the  appeal  is  taken  from  a  decree  en- 
tered on  the  pleadings,  formal  assignments  of  error 
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are  not  imperatively  necessary,  though  it  is  better 
practice  to  have  them  {Neppach  v.  Jones,  28  Or.  286 
(39  Pac.  999,  42  Pac.  519) ;  nor  will  the  appeal  be  dis- 
missed for  lack  of  assignments  of  error  where  it  suffi- 
ciently appears  that  the  error  complained  of  is  the 
entering  of  a  certain  order  which  is  fully  set  out  with 
sufficient  of  the  record  to  make  it  intelligible  {Medy it- 
ski  V.  Theiss,  36  Or.  397  (59  Pac.  871) ;  and,  where  the 
assignments  were  inadvertently  omitted,  they  may  be 
filed  as  a  supplemental  abstract,  where  respondent  has 
not  been  affected  by  the  omission :  Fleischner  v.  Bank 
of  McMinnville,  36  Or.  553  (54  Pac.  884,  60  Pac.  603, 
61  Pac.  345) ;  Skinner's  Will,  40  Or.  571,  575  (62  Pac. 
523,  67  Pac.  951). 

The  decree  of  the  lower  court  is,  in  our  opinion,  free 
from  error,  and  must  be  affirmed.  Affibmed. 

Mb.  Chief  Jtjsticb  McBbide,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Argued  December  8,  modified  December  22,  1914. 

SCHEUERMAN  v.  MATHISON. 

(144  Pac.  1177.) 

Oamlslunent — GroundB — ^Ald  of  Ezecntion— Property  Snbject  to  Oar- 
nifdiznent. 

1.  To  enable  a  creditor  to  maintain  a  gamisbmeAt  proceeding 
tbere  must  be  a  subsisting  rigbt  of  action  at  law  by  tbe  defendant 
in  his  own  rigbt  against  the  garnishee,  and  the  garnishee  cannot  be 
held  liable  unless  he  is  indebted  to  the  defendant  at  the  time  of  the 
commencement  of  the  garnishment  proceeding. 

Oamishmezit — ^Property  Snbject  to — ^Ald  of  Ezecatlon. 

2.  Under  a  policy  insuring  an  employer  against  loss  and  expense 
arising  from  claims  for  injuries  or  death  suffered  by  any  employeoi 
providing  that  if  suit  was  brought  the  assured  should  forward  to 
the  insurer  every  process  and  paper,  that  the  company  at  its  own 
expense  would  settle  or  defend  the  suit,  that  the  assured  should  not 
assume  any  liability  nor  interfere  with  any  negotiation  for  settlement 
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or  legal  proceeding  nor  incur  any  expense  or  settle  any  claim  except 
at  ita  own  cost,  and  that  no  action  should  lie  against  the  insurer  for 
loss  or  expense  thereunder  unless  it  should  be  brought  for  loss  or  ex- 
pense actually  sustained  and  paid  in  satisfaction  of  a  final  judgment, 
construed  in  accordance  with  Section  715.  L.  O.  L.,  providing  that  in 
the  construction  of  an  instrument  the  office  of  the  judge  is  simply 
to  ascertain  and  declare  what  is  in  terms  or  substance  contained 
therein,  and  not  to  insert  what  has  been  omitted  or  omit  what  has 
been  inserted,  and  that  when  there  are  several  provisions  or  par- 
ticulars such  construction  is  to  be  adopted  as  will  give  effect  to  all, 
and  Section  716  providing  that  the  intention  of  the  parties  is  to  be 
pursued  if  possible  and  that  a  particular  intent  shall  control  a  general 
one  inconsistent  therewith,  no  action  could  be  maintained  until  the 
assured  had  paid  all  or  some  part  of  the  judgment  against  it,  and 
then  only  for  the  amount  actually  paid,  and  there  was  nothing  due 
the  assured  subject  to  garnishment  by  an  employee  who  had  recovered 
judgment  against  the  assured,  except  an  amount  equal  to  the  amount 
which  the  assured  had  paid  on  the  judgment. 

Oontracti — Oonstmctioii — Statutory  ProvlsloiiB. 

3.  Under  Sections  715,  716,  L.  O.  L.,  in  the  absence  of  fraud,  con- 
tracts, though  unreasonable  or  unfair,  are  binding  on  the  parties  and 
cannot  be  altered  or  amended  by  the  courts  by  construction. 

laranuice— ConstractioiL  of  Contract — Construing  Against  Inmirer. 

4.  As  contracts  of  insurance  are  usually  prepared  by  the  com- 
panies that  issue  them,  they  are  to  be  construed  favorably  to  the 
insured  when  ambiguous. 

Inmirance  —  Construction   of    Policy  —  Enforcement  —  Contracts   for 
Benefit  of  Third  Person. 

5.  An  employer's  liability  insurance  policy  creates  no  privity  be- 
tween the  insurer  and  an  employee,  and  is  not  a  promise  for  the 
benefit  of  the  employee. 

[As  to  contracts  for  benefit  of  third  person,  see  notes  in  39 
Am.  St.  Bep.  531;  71  Am.  St.  Rep.  176.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

This  is  an  action  by  Jacob  Scheuerman  against 
S.  Mathison  and  Gust  Anderson,  doing  business  as 
Mathison  &  Anderson,  copartners,  in  which  a  garnish- 
ment proceeding  was  instituted  against  the  Pacific 
Coast  Casualty  Company.  From  a  judgment  against 
the  garnishee,  it  appeals.      Modified  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  B.  Guthrie,  Messrs.  Wilbur  <&  Spencer  and 
Mr.  A.  L.  Clark,  with  an  oral  argument  by  Mr. 
Guthrie. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  R.  F.  Peters  and  Mr.  M.  H.  Clark,  with  an  oral 
argument  by  Mr.  Peters. 

Department  1.  Mb.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

The  Pacific  Coast  Casualty  Company  is  a  Cali- 
fornia corporation.  The  plaintiff  was  an  employee  of 
the  firm  of  Mathison  &  Anderson,  defendants  herein, 
and,  while  in  their  employment,  he  received  personal 
injuries. 

On  July  10,  1912,  he  commenced  an  action  against 
said  firm  in  the  Circuit  Court  of  Multnomah  County 
to  recover  damages  for  said  injuries,  and  soon  there- 
after he  recovered  a  judgment  against  said  firm  for 
the  sum  of  $1,650,  and  the  flirther  sum  of  $57.25  as 
costs  and  disbursements.  On  January  7, 1914,  an  exe- 
cution was  issued  out  of  said  court  to  enforce  said 
judgment,  and  it  was  placed  in  the  hands  of  the  sheriff 
of  Multnomah  County  for  service,  with  instructions  to 
garnish  the  Pacific  Coast  Casualty  Company  by  serv- 
ing the  necessary  papers  therefor  upon  C.  A.  Craft, 
the  secretary  of  said  company.  The  sheriff  made 
proper  service  of  said  garnishment  papers  upon  said 
company  and  its  said  officer.  Said  garnishment  papers 
required  said  company  forthwith  to  make  a  certificate 
as  to  all  property  and  credits  in  its  possession  belong- 
ing to  said  firm  of  Mathison  &  Anderson,  and  es- 
pecially a  certificate  as  to  any  money  due  said  defend- 
ants or  either  of  them  from  said  garnishee.  The  said 
garnishee  failed  to  make  any  certificate  as  to  the  prop- 
erty or  moneys  or  credits  supposed  to  be  in  its  hands 
belonging  to  the  said  defendants.  On  January  14, 
1914,  said  sheriff  made  his   return  upon  said  writ  of 
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execution,  stating  tiiat  he  had  served  said  garnishment 
papers  upon  said  company,  and  that  said  company  had 
failed  to  make  any  certificate  as  to  whether  it  had  any 
property,  money  or  credits  in  its  hands  belonging  to 
the  defendants,  etc. 

When  the  plaintiff  was  injured  as  above  stated,  he 
was  in  the  employment  of  the  defendants,  and,  at  that 
time  and  prior  and  subsequent  thereto,  the  defendants 
were  insured  with  the  Pacific  Coast  Casualty  Com- 
pany, the  garnishee,  and,  by  the  terms  of  the  policy 
of  insurance  issued  by  said  company  to  the  defendants, 
said  company  agreed  to  indemnify  the  defendants  for 
any  loss  they  might  sustain  by  reason  of  injuries  to 
any  of  their  employees.  Immediately  after  the  plain- 
tiff commenced  said  action  for  damages  against  said 
defendants,  the  said  company,  through  its  attorneys, 
took  charge  of  said  case  for  said  defendants,  and  filed 
the  answer  therein  for  the  defendants,  and  conducted 
said  cause  for  the  defendants  until  the  final  judgment 
therein  was  obtained,  as  stated  supra.  The  plaintiff 
caused  a  writ  of  execution  to  be  issued  upon  said  judg- 
ment and  collected  thereon  only  the  sum  of  $124,  and 
said  sum  of  $124  is  all  that  the  defendants  have  paid 
on  said  judgment.  The  garnishee,  said  casualty  com- 
pany, has  not  paid  the  defendants  or  either  of  them 
any  part  of  the  said  judgment  recovered  by  the  plain- 
tiff against  the  defendants  for  said  personal  injuries 
suffered  while  in  their  employment,  as  stated  supra. 
After  alleging  inter  alia  substantially  the  facts  related 
supra,  the  plaintiff,  by  his  complaint,  demanded  judg- 
ment against  said  company,  as  garnishee,  for  the  sum 
of  $1,604.38  and  interest,  etc.  The  plaintiff's  com- 
plaint and  proper  interrogatories  were  served  on  said 
company,  as  garnishee,  etc.  Said  company  answered 
complaint  and  interrogatories,  admitting  portions, 
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and  denying  other  parts  thereof,  and  setting  np  new 
matter.  The  reply  denied  parts  of  the  new  matter  of 
the  answer,  and  set  up  new  matter. 

The  cause  was  tried  by  the  court  without  a  jury,  and 
findings  and  a  judgment  were  rendered  for  the  plain- 
tiff, and  against  the  garnishee,  for  the  amount  de- 
manded by  the  complaint.  The  garnishee  appeals, 
and  contends  that  the  court  below  erred  in  its  sixth 
finding  of  fact  and  in  refusing  to  find  the  sixth  finding 
of  fact  requested  by  the  garnishee,  and  in  finding,  as  a 
conclusion  of  law,  that  the  plaintiff  was  entitled  to  a 
judgment  against  the  garnishee  for  the  sum  named 
therein,  and  in  not  finding  that  the  garnishee  was 
entitled  to  judgment  against  the  plaintiff,  etc. 

The  sixth  finding  of  fact  to  which  the  garnishee 
objects  is  as  follows: 

''That  immediately  upon  the  plaintiff  being  injured, 
the  said  garnishee,  through  its  agents  and  attorneys, 
took  exclusive  charge  and  control  of  the  case,  and  all 
negotiations  and  proceedings  therein,  and,  upon  this 
action  being  commenced,  said  garnishee,  through  its 
attorneys  and  at  its  own  expense,  took  exclusive  charge 
and  control  of  the  defense  of  said  action,  and  con- 
ducted the  defense  of  the  trial  of  said  action  in  this 
court,  and  thereafter,  upon  its  own  initiative,  took  an 
appeal  from  the  judgment  rendered  in  this  court  in 
said  cause,  to.  the  Supreme  Court  of  the  State  of 
Oregon,  and  furnished  bond  to  cover  the  costs  of  said 
appeal,  as  required  by  law,  and  upon  said  cause  being 
affirmed  by  the  Supreme  Court,  the  said  garnishee  paid 
the  costs  of  said  appeal;  that  all  of  said  proceedings 
were  taken  in  the  name  of  the  defendants,  but  that  the 
defendants  had  no  charge  or  control  over  said  proceed- 
ings, and  all  of  said  proceedings  were  under  the  exclu- 
sive control  and  charge  of  the  said  garnishee. '  * 

The  sixth  finding  of  fact  that  the  garnishee  requested 
and  the  trial  court  refused  to  find  is  as  follows : 
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"That  immediately  upon  the  plaintiff  being  injured, 
the  said  garnishee,  through  its  attorneys  and  agents, 
as  provided  in  said  liability  policy,  and  not  otherwise, 
took  charge  and  control  of  the  case  and  all  negotia- 
tions and  proceedings  therein,  and  upon  this  action 
being  commenced,  said  garnishee,  through  its  attor- 
neys, as  provided  in  said  liability  policy,  and  not  other- 
wise, and  at  its  own  expense,  took  charge  and  control 
of  the  defense  of  said  action,  and  conducted  the  defense 
of  the  trial  of  said  action  in  this  court,  and  thereafter, 
as  provided  in  said  liability  policy,  and  not  otherwise, 
took  an  appeal  fronl  the  judgment  rendered  in  this 
court  in  said  cause  to  the  Supreme  Court  of  the  State 
of  Oregon. '  * 

The  garnishee  in  its  answer  set  out  in  full  the  policy 
of  insurance  upon  which  this  proceeding  is  based.  We 
set  out  only  the  portions  thereof  bearing  on  the  ques- 
tions raised  on  this  appeal.  The  portions  of  said 
policy  referred  to  are  as  follows: 

**  Pacific  Coast  Casualty  Company  of  California. 

"In  consideration  of  the  warranties  herein  and  of 
twenty-five  and  00/100  dollars  ($25.00)  (deposit  pre- 
mium) estimated  premium,  the  Pacific  Coast  Casualty 
Company,  of  San  Francisco,  California,  herein  called 
the  company,  hereby  insures  Mathison  &  Anderson, 
and/or  Mount  Hood  Brewery  Company  of  the  county 
of  Multnomah,  State  of  Oregon,  hereinafter  called  the 
assured,  against  loss  and  expense  arising  from  claims 
upon  the  assured  for  damages  on  account  of  bodily  in- 
juries or  death  accidentally  suffered  or  alleged  to  have 
been  suffered  during  the  period  of  this  policy  by  any 
employee  of  the  assured  by  reason  of  the  prosecution 
of  the  work  described  herein. 

"If  a  suit  is  brought  on  account  of  an  accident,  the 
assured  shall  forward  immediately  to  the  company, 
or  to  its  duly  authorized  agent,  every  process  and 
paper  served  on  him.  The  company,  at  its  own  ex- 
pense, will  settle  or  defend  said  suit,  whether  ground- 
less or  not ;  the  moneys  expended  in  said  defense  shall 
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not  be  included  in  the  limits  of  the  liability  fixed  under 
this  policy.  The  assured  shall  not  assume  any  lia- 
bility, nor  interfere  with  any  negotiation  for  settle- 
ment or  any  legal  proceeding,  nor  incur  any  expense 
nor  settle  any  claim  except  at  his  own  cost,  without  the 
written  consent  of  the  company.*' 

**L.  No  action  shall  lie  against  the  company  for  any 
loss  or  expense  under  this  policy  unless  it  shall  be 
brought  for  loss  or  expense  actually  sustained  and  paid 
in  satisfaction  of  a  final  judgment,  within  ninety  days 
from  the  date  of  said  judgment  and  after  trial  of  the 
issue. '* 

There  appears  to  be  no  controversy  as  to  the  ma- 
terial facts,  but  the  parties  differ  widely  as  to  the  effect 
of  those  facts,  or  as  to  the  right  of  the  parties  on  the 
facts,  found  by  the  court  below.  The  trial  court  found 
that  the  copy  of  the  policy  annexed  to  the  answer  is  a 
true  copy  of  the  policy  that  the  garnishee  issued  to 
the  firm  defendants,  and  hence  there  can  be  no  question 
as  to  the  contents  of  that  instrument.  The  firm  de- 
fendants held  that  policy  at  the  time  that  the  plaintiff 
received  the  personal  injuries  referred  to  supra,  and 
he  was  in  the  employment  of  said  firm  when  he  re- 
ceived those  injuries.  He  obtained  the  judgment 
against  said  firm  mentioned  above  on  account  of  said 
injuries,  and  garnished  the  casualty  company  for  the 
amount  supposed  to  be  due  from  that  company  to  the 
defendants  by  reason  of  the  injuries  that  he  had  re- 
ceived.    Said  policy  undoubtedly  covered  said  injuries. 

1.  In  order  that  a  creditor  may  maintain  a  garnish- 
ment proceeding  there  must  be  a  subsisting  right  of 
action  at  law  by  the  defendant  in  his  own  right  against 
the  garnishee,  and  a  garnishee  cannot  be  held  liable 
to  garnishment,  unless  it  is  shown  that  he  is  indebted 
to  the  defendant  at  the  time  of  the  commencement  of 
the  garnishment  proceedings:  20  Cyc.  983,  984;  Cckse 
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V.  Noyes,  16  Or.  329  (19  Pac.  104) ;  Oregon  R.  d  N. 
Co.  V.  Gates,  10  Or.  514;  Drake,  Attachment  (7  ed.), 
458;  Waples,  Attachment  (2  ed.),  §472. 

Waples,  Attachment  (2  ed.)  Section  472,  says,  inter 
alia: 

** Standing  in  the  defendant's  place,  the  plaintiff 
can  have  no  greater  rights  than  he,  had  the  garnishee 
been  sued  by  the  defendant.  On  the  other  hand  if  the 
garnishee  denies  indebtedness,  he  has  the  same  rights 
of  defense,  and  no  more  nor  less,  than  if  sued  by  his 
creditor.  The  proceeding  may  therefore  be  called  a 
suit.'' 

Drake,  Attachment  (7  ed.).  Section  458,  says: 

**A  fundamental  doctrine  of  garnishment  is  that  the 
plaintiff  does  not  acquire  any  greater  rights  against 
the  garnishee  than  the  defendant  himself  possesses. 
When,  tlieref  ore,  the  attachment  plaintiff  seeks  to  avail 
himself  of  the  rights  of  the  defendant  against  the 
garnishee,  his  recourse  against  the  latter  is  limited  by 
the  extent  of  the  garnishee's  liability  to  the  defendant. 
This  principle  is  subject,  however,  to  an  exception, 
where  the  garnishee  is  in  possession  of  effects  of  the 
defendant  under  a  fraudulent  transfer  from  the  latter. 
Then,  though  the  defendant  would  have  no  claim 
against  the  garnishee,  yet  a  creditor  of  the  defendant 
can  subject  the  effects  in  the  garnisher's  hands  to  his 
attachment. ' ' 

In  Case  v.  Noyes,  16  Or.  329  (19  Pac.  104),  the  court 
says: 

**The  plaintiff  by  this  proceeding  against  Noyes  as 
garnishee  is  endeavoring  to  assert  the  rights  of  the 
Seaside  Packing  Company  against  him,  and  he  can 
assert  no  other  rights  unless  it  appeared  that  the  gar- 
nishee had  effects  of  the  defendant  which  he  held 
fraudulently. ' ' 

In  Burns  v.  Payne,  31  Or.  100, 103  (49  Pac.  884,  885), 
the  court  says: 
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*'He  [the  attaching  creditor]  takes  the  shoes  and  as- 
serts the  rights  of  the  defendant  against  the  garnishee. 
*  He  sues  for  property  or  credits  in  his  own  name,  but 
upon  the  cause  of  action  acquired  by  such  legal  sub- 
rogation.' '' 

It  is  a  cardinal  principle  of  the  law  relating  to  gar- 
nishments that  the  plaintiff  therein  cannot,  as  a  gen- 
eral rule,  acquire  any  greater  rights  against  the 
garnishee  than  the  defendant  in  the  attachment  case 
possesses.  In  this  case,  in  order  that  the  plaintiff  may 
be  entitled  to  a  judgment  against  the  garnishee,  the 
casualty  company,  he  must  show  that  the  assured, 
Mathison  &  Anderson,  at  the  time  that  the  garnish, 
ment  proceeding  was  begun,  could  have  maintained  an 
action  against  the  said  company  on  the  said  policy 
of  insurance.  If  the  assured  could  not  have  main- 
tained such  an  action,  the  plaintiff,  as  an  attaching 
creditor  is  not  entitled  to  a  judgment  against  the  gar- 
nishee, the  casualty  company.  We  conclude  that  this 
is  the  law. 

2-4.  Sections  715  and  716,  L.  0.  L.,  declare  the  rules 
by  which  we  are  to  be  guided  in  construing  this  policy 
of  insurance.     The  former  of  said  sections  is: 

**In  the  construction  of  a  statute  or  instrument,  the 
office  of  the  judge  is  simply  to  ascertain  and  declare 
what  is,  in  terms  or  in  substance,  contained  therein, 
not  to  insert  what  has  been  omitted,  or  to  omit  what 
has  been  inserted;  and  where  there  are  several  provi- 
sions or  particulars,  such  construction  is,  if  possible, 
to  be  adopted  as  will  give  effect  to  all. ' ' 

Said  Section  716  is  as  follows : 

**In  the  construction  of  *  *  an  instrument  the  inten- 
tion of  the  parties,  is  to  be  pursued,  if  possible;  and 
when  a  general  and  a  particular  provision  are  incon- 
sistent, the  latter  is  paramount  to  the  former.    So  a 
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particular  intent  shall  control  a  general  one  that  is 
inconsistent  with  if 

Neither  courts  of  law  nor  of  equity  have  the  right 
or  power  to  make  contracts  for  parties,  or  to  alter 
or  amend  those  that  the  parties  have  made.  It  is  the 
intention  of  the  parties,  manifested  by  their  words, 
and  not  the  whim  of  the  court,  that  must  be  the  guide 
in  construing  contracts  made  by  the  parties  thereto. 
In  some  instances,  parties  without  exercising  due  cau- 
tion, sign  contracts  that  are  not  in  all  respects  rea- 
sonable or  fair ;  but  when  they  execute  such  contracts, 
they  are,  in  the  absence  of  fraud,  bound  by  them.  It 
is  our  office  to  ascertain  and  declare  what  is  the  mean- 
ing of  this  policy  of  insurance.  As  contracts  of  insur- 
ance are  usually  prepared  by  the  companies  that  issue 
them,  they  are  to  be  construed  favorably  to  the  as- 
sured when  their  provisions  are  ambiguous.  But  the 
terms  of  this  policy  are  not  ambiguous,  and  it  is  our 
office  to  determine  what  the  parties  thereto  meant  by 
the  provisions  set  forth  therein. 

This  policy  took  effect  on  April  10,  1912,  and  the 
plaintiff  was  injured  about  May  27,  1912.  Mathison 
&  Anderson,  the  assured,  paid  for  the  policy  a  pre- 
mium of  $25.  The  casualty  company,  in  consideration 
of  receiving  from  said  firm  said  sum  of  money,  insured 
said  firm — 

''against  loss  and  expense  arising  from  claims  upon 
the  assured  for  damages  on  account  of  bodily  injuries 
or  death  accidentally  suffered  or  alleged  to  have  been 
suffered  during  the  period  of  this  policy  by  any  em- 
ployee of  the  assured  by  reason  of  the  prosecution  of 
the  work  described  herein." 

The  insurance  is  against  claims  for  damages  sus 
tained  or  alleged  to  have  been  sustained  by  any  em- 
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ployee  of  the  assured  in  the  prosecution  of  the  work 
described  in  the  policy.  Another  paragraph  of  the 
policy  requires  the  assured,  when  sued  by  any  person 
on  account  of  an  accident,  to  forward  to  the  company 
immediately  every  process  or  paper  served  on  the  as- 
sured, and  the  company  agrees,  at  its  own  expense — 

''to  settle  or  defend  said  suit,  whether  groundless  or 
not ;  the  moneys  expended  in  said  defense  shall  not  be 
included  in  the  limits  of  the  liability  fixed  under  this 
policy.  And  the  assured  shall  not  assume  any  liabil- 
ity, nor  interfere  with  any  negotiation  for  settlement 
or  any  legal  proceeding,  nor  incur  any  expense  or 
settle  any  claim,  except  at  his  own  cost,  without  the 
written  consent  of  the  company.'' 

This  provision  of  the  policy  binds  the  company  at 
its  own  expense,  either  to  settle  or  defend  any  action 
for  damages,  and  it  inhibits  the  assured  from  assum- 
ing any  liability  for  any  claim,  or  interfering  with 
negotiations  for  the  settlement  of  any  claim,  or  from 
settling  any  claim,  except  at  their  own  expense,  with- 
out the  written  consent  of  the  company.  This  provi- 
sion gives  the  company  full  control  of  all  legal 
proceeding  brought  against  the  assured  for  damages, 
and  prevents  the  assured 's  settling  or  paying  any 
claim  prior  to  judgment,  except  at  their  own  expense, 
without  the  written  consent  of  the  company.  The 
company  has  the  right  to  settle  claims  before  judg- 
ment or  to  litigate  them,  but  the  assured  cannot,  ex- 
cept at  its  own  expense,  settle  or  pay  any  claim  before 
it  is  reduced  to  judgment,  unless  the  company  assents 
thereto.  This  provision  was  inserted  in  the  contract 
to  give  the  company  full  control  of  all  settlements 
prior  to  judgment  and  •to  enable  the  company  to  con- 
test the  claims  in  the  courts  as  far  as  it  should  desire 
to  do  so.    The  said  provision  of  the  contract  is  to  be 
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construed  in  connection  with  paragraph  L  thereof, 
which  is  as  follows : 

**No  action  shall  lie  against  the  company  for  any 
loss  or  expense  under  this  policy  unless  it  shall  be 
brought  for  loss  or  expense  actually  sustained  and  paid 
in  satisfaction  of  a  final  judgment,  within  ninety  days 
from  date  of  said  judgment,  and  after  trial  of  the 
issue.*' 

This  paragraph  of  the  contract  expressly  provides 
that  no  action  shall  lie  against  the  company  for  any 
loss  or  expense  under  the  policy,  except  for  loss  or  ex- 
pense actually  sustained  and  paid  in  satisfaction  of  a 
final  judgment,  and  after  trial  of  the  issue.  The  only 
insurance  created  by  the  policy  is  against  **loss  and 
expense";  and  paragraph  *'L"  provides  that  no  action 
shall  lie  against  the  company  for  **loss  or  expense" 
unless  it  shall  be  brought  for  ^4oss  or  expense  actu- 
ally sustained  and  paid  in  satisfaction  of  a  final  judg- 
ment/' after  trial  of  the  issue,  within  90  days  from 
the  date  of  the  judgment.  By  this  clause  it  is  pro- 
vided, that  an  action  against  the  company  will  lie  only 
for  loss  and  expenses  that  have  been  paid  in  satisfac- 
tion of  a  final  judgment  obtained  after  a  trial  of  the 
issue  of  damages.  If  said  provision  is  valid,  it  neces- 
sarily follows,  that  the  company  is  not  liable  to  an 
action  on  the  policy  until  a  final  judgment  has  been 
obtained  against  the  assured  by  a  person  injured,  and 
the-  assured  has  paid  all  or  some  portion  of  said  judg- 
ment, and  such  action  can  be  maintained  for  only  the 
amount  actually  paid  on  the  judgment.  This  is  the 
obvious  meaning  of  the  contract.  It  contains  no  am- 
biguity on  this  point. 

5.  In  order,  therefore,  that  the  plaintiflF  may  be  en- 
titled to  a  judgment  against  the  casualty  company,  as 
garnishee,  it  is  necessary  for  him  to  show  that  he  ob- 
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tained  a  final  judgment  against  the  assured,  Mathison 
&  Anderson,  and  that  the  assured  actually  paid  said 
judgment  or  a  part  thereof.  It  was  shown  that  he  had 
obtained  a  final  judgment  against  the  assured,  and  that 
$124,  had  been  paid  on  said  judgment  by  the  assured. 
The  seventh  finding  of  fact  states  that  that  amount  had 
been  collected  by  a  writ  of  execution  upon  said  judg- 
ment and  that  it  was  applied  thereon.  It  is  obvious 
that  there  is  no  privity  between  the  plaintiff  and  the 
garnishee.  The  company  has  no  contract  with  the 
plaintiff.  The  policy  was  obtained  for  the  benefit  of 
the  assured  and  not  their  employees.  The  company 
made  no  promise  for  the  benefit  of  the  plaintiff. 

In  Ford  v.  Aetna  Life  Ins.  Co.  of  Hartford,  70  Wash. 
29  (126  Pac.  69),  decided  by  the  Supreme  Court  of 
Washington,  a  part  of  the  syllabus  is: 

*'A  policy  by  which  insurer  agrees  to  indemnify  as- 
sured against  loss  from  claims  for  personal  injury 
suffered  by  anyone  not  employed  by  assured  by  rea- 
son of  assured 's  business,  and  which  provides  that  if 
action  is  brought  against  assured  on  a  claim  covered 
by  the  policy  he  shall  notify  insurer,  and  it  will  de- 
fend in  the  name  and  on  behalf  of  assured,  and  that 
no  action  shall  lie  against  insurer  to  recover  for  any 
loss  under  the  policy,  unless  brought  by  assured  for 
loss  actually  sustained  and  paid  in  money  by  him  after 
trial,  indemnifies  only  against  loss  actually  sustained 
and  paid  by  assured  in  money,  and  not  against  liability. 
•  •  Plaintiff  by  garnishment  gets  no  better  right  than 
his  debtor  has  to  the  debt  garnished.^* 

In  Fenton  v.  Fidelity  &  Casualty  Co.,  36  Or.  283,  288 
(56  Pac.  1096, 1097,  48  L.  R.  A.  770),  the  court  says: 

'  *  There  is  a  distinction  made  by  the  authorities  be- 
tween a  contract  of  indemnity  against  liability  for  dam- 
ages, and  a  simple  contract  of  indemnity  against 
damages.    In  the  former  case,  it  has  very  generally 
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been  held  that  an  action  may  be  brought  and  a  recovery 
had^  as  soon  as  the  liability  is  legally  imposed,  while 
in  the  latter  there  is  no  cause  of  action  until  there  is 
actual  damage.  •  •  If,  therefore,  the  policy  upon 
which  this  action  is  based  is  a  mere  contract  of  indem- 
nity, the  payment  by  this  mill  company  (the  assignor 
of  the  plaintiff)  of  the  liability  incurred  by  it  for  the 
services  of  the  plaintiff  is  a  cdndition  precedent  to  the 
right  of  recovery/' 

In  Finley  v.  United  States  Casualty  Co.,  113  Tenn. 
592  (83  S.  W.  2,  3  Ann.  Cas.  962),  a  part  of  the 
syllabus  is : 

** Agreements  in  an  employer's  liability  policy  that, 
if  suit  is  brought  against  the  assured,  he  shall  immedi- 
ately forward  the  process  to  the  insurer,  which  will 
defend  against  or  settle  the  claim,  do  not,  when  con- 
sidered with  a  provision  of  the  policy  declaring  its  pur- 
pose to  be  indemnity  to  the  assured  ^against  loss  from 
liability  for  damages,'  and  another  agreement  that  no 
action  shall  lie  against  the  insurer  in  reference  to  any 
loss  under  the  policy  unless  brought  by  the  assured 
himself  to  reimburse  him  for  payment  by  him  in  satis- 
faction of  a  judgment,  render  the  policy  one  of  indem- 
nity against  liability,  but  it  is  a  policy  against  loss  or 
damage  by  reason  of  liability,  under  which  the  amount 
of  insurance  does  not  become  available  until  payment 
of  the  loss  by  the  assured,  and  cannot  be  impounded  by 
an  employee  on  recovery  of  a  judgment  against  his 
employer. ' ' 

In  Cushman  v.  Fuel  Co.,  122  Iowa,  656  (98  N.  W. 
509),  the  court  says: 

"Where  the  contract  of  a  guaranty  company  with  an 
employer  provided  that  no  assignment  of  an  interest 
therein  could  be  made  without  the  written  consent  of 
the  guaranty  company,  and  that  no  action  should  lie 
for  a  loss  unless  brought  *by  the  assured  to  reimburse 
him  for  a  loss  actually  sustained  and  paid  in  satisfac- 
tion of  a  judgment  after  trial  of  the  issue,'  an  unpaid 
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judgment  for  a  personal  injury  against  the  employer 
cannot  be  enforced  in  an  equitable  action  by  an  em- 
ployee against  the  guaranty  company,  notwithstanding 
the  provisions  of  code,  Section  4087.'* 

In  Kinnan  v.  Fidelity  <&  CastuUty  Co.,  107  111.  App. 
406,  the  syllabus  is : 

**  An  injured  employee  has  no  rights  against  a  liabil- 
ity company  which  has  an  indemnity  contract  or  policy 
with  his  employer. ' ' 

In  Appel  V.  People's  Surety  Co.,  148  App.  Div.  70, 
72  (132  N.  Y.  Supp.  200,  202),  the  facts  were  that  an 
indemnity  policy  provided  that  no  action  would  lie 
thereunder  unless  brought  by  the  assured  for  'Moss 
actually  sustained  and  paid  in  money"  in  satisfaction 
of  a  judgment,  etc.,  and  the  Supreme  Court,  on  ap- 
peal, held,  as  stated  in  the  syllabus  : 

''That  payment  of  a  judgment  so  recovered  in 
accordance  with  such  provisions  was  a  condition  pre- 
cedent to  assured 's  right  to  recover  on  the  policy,  which 
clause  was  not  waived  by  the  insurer 's  repudiating  any 
liability  under  the  policy,  and  refusing  to  further  de- 
fend an  action  brought  against  the  insured  after  un- 
successfully defending  the  action." 

In  Connolly  v.  Bolster,  187  Mass.  266  (72  N.  E.  981), 
a  part  of  the  syllabus  is : 

"When  a  policy  insuring  against  liability  for  bodily 
injuries  caused  by  the  negligence  of  the  insured  con- 
tains a  provision  that  no  action  shall  lie  for  any  loss 
under  the  policy  unless  brought  by  the  insured  'to  re- 
imburse him  for  loss  actually  sustained  and  paid  by 
him  in  satisfaction  of  a  judgment  after  trial  of  the 
issue,'  payment  of  the  judgment  by  the  insured  is  a 
condition  precedent  to  liability  of  the  insurance  com- 
pany. ' ' 

In  Frye  v.  Bath  Gas  d  Electric  Co.,  97  Me.  241,  245 
(54  Atl.  395,  396,  94  Am.  St.  Rep.  500,  502,  503,  59 
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L.  B.  A.  444,  446)  9  the  policy  was  much  like  the  one  in 
this  case,  and  the  court  in  that  case  says : 

'*In  this  case,  as  we  have  seen,  the  contract  was  one 
of  indemnity  only.  It  was  not  obtained  by  the  gas 
company  for  the  benefit  of  its  employees,  but  for  its 
own  benefit  exclusively,  to  reimburse  it  for  any  sum 
that  the  company  might  be  obliged  to  pay,  and  had 
paid,  on  account  of  injuries  sustained  by  an  employee 
through  its  negligence.  Independently  of  the  condi- 
tion in  the  contract  of  insurance  above  quoted,  we 
should  be  compelled  to  construe  this  contract  as  one  of 
indemnity  only.  But  this  provision  puts  an  end  to  all 
questions  or  doubt,  if  any  there  could  be.  The  parties 
have  expressly  provided  in  the  contract  which  they 
chose  to  make,  that:  'No  action  shall  lie  against  the 
company  as  respects  any  loss  under  this  policy  unless 
it  shall  be  brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the  issue.' 
By  reason  of  the  imequivocal  language  of  this  provi- 
sion, the  undertaking  of  the  insurer  was  expressly  lim- 
ited to  liability  in  an  action  brought  by  the  insured  '  to 
reimburse  him  for  loss  actually  sustained  and  paid  by 
him.'  There  can  be  no  doubt  about  the  meaning  of 
this  language  and  no  question  about  the  right  of  the 
contracting  parties  to  insert  such  a  provision  in  their 
contract  for  the  purpose  of  making  clear  the  nature 
and  limit  of  the  liability  of  the  parties  or  of  either  of 
them.'' 

See,  also,  on  this  point,  Allen  v.  Aetna  Life  Ins.  Co., 
145  Fed.  881  (7  L.  R.  A.  (N.  S.)  958,  76  C.  C.  A.  265) ; 
Jones  v.  Childs,  8  Nev.  121 ;  Clark  v.  Bonsai  d  Co.,  157 
N.  C.  270  (72  S.  E.  954,  48  L.  R,  A.  (N.  S.)  191) ; 
Cayard  v.  Robertson  <&  Hobbs,  123  Tenn.  382  (131  S.  W. 
864,  Ann.  Cas.  1912C,  152,  30  L.  B.  A.  (N.  S.)  1224)  ; 
Frye  v.  Bath  Gas  S  Electric  Co.,  97  Me.  395  (54  Atl. 
395, 94  Am*  St.  Rep.  500,  59  L.  R.  A.  444). 
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The  casualty  company,  by  its  policy  in  this  case,  in- 
sures Mathison  &  Anderson  against '  ^  loss  and  expense 
arising  from  claims  upon  the  assured  for  damages 
on  account  of  bodily  injuries  or  death  accidentally 
suffered  during  the  period  of  this  policy  by  any  em- 
ployee of  the  assured,*'  etc.  This  constitutes  indem- 
nity against  loss  and  expense  from  claims  upon  the 
assured  for  damages;  but  paragraph  L  of  the  policy 
is  so  specific,  that  there  can  be  no  doubt  that  the  par- 
ties to  the  contract  intended  that  the  company  should 
indemnify  the  assured  against  all  loss  and  expense  that 
they  might  be  obliged  to  pay  to  persons  injured  while 
in  their  employ.  The  language  used  leaves  no  room 
for  doubt.    It  declares  that: 

'  *  No  action  shall  lie  against  the  company  for  any  loss 
or  expense  under  this  policy,  unless  it  shall  be  brought 
for  loss  or  expense  actually  sustained  and  paid  in  satis- 
faction of  a  final  judgment,  within  ninety  days  from 
the  date  of  said  judgment,  and  after  trial  of  the  issue.  *  * 

The  right  to  recover  from  the  casualty  company  is 
limited  to  the  amount  of  loss  or  expense  actually  sus- 
tained and  paid  in  the  satisfaction  of  a  final  judgment 
obtained  by  the  injured  employee  against  the  company. 
The  obtaining  of  a  final  judgment  against  the  assured 
by  the  injured  employee  and  the  payment  of  that  judg- 
ment in  whole  or  in  part  are  conditions  precedent  to 
the  right  of  the  assured  to  maintain  an  action  against 
the  casualty  company  on  said  policy,  and  until  the  as- 
sured has  a  right  of  action  against  the  company,  an 
injured  employee,  who  has  obtained  a  final  judgment 
against  the  assured,  has  no  right  to  garnish  the  com- 
pany. Until  the  assured  has  paid  the  injured  em- 
ployee his  judgment,  or  a  part  thereof,  the  company 
does  not  owe  the  assured  anything  and  there  is  nothing 
in  its  hands  to  attach  or  garnish. 
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We  conclude  from  the  facts  found  by  the  court  below 
that  the  plainti£F  was  entitled  to  judgment  against  the 
Pacific  Coast  Casualty  Company,  as  garnishee,  for  the 
sum  of  $124  only,  that  being  the  only  amount  that  the 
assured  paid  on  the  final  judgment  that  the  plaintiff 
obtained  against  them,  as  shown  by  the  findings  of  the 
trial  court. 

The  cases  of  Patterson  v.  Adan,  119  Minn.  308,  and 
Sanders  v.  Frankfort  etc.,  72  N.  H.  485  (57  Atl.  655, 
101  Am.  St.  Rep.  688),  sustain  the  respondent's  con- 
tention ;  but  we  find  that  the  great  weight  of  authority 
is  in  accordance  with  the  conclusion  at  which  we  have 
arrived.  We  base  our  conclusions  on  the  express  lan- 
guage of  paragraph  ''L''  of  the  policy.  We  find  that 
the  court  below  erred  in  rendering  judgment  in  favor 
of  the  plaintiff  for  more  than  $124.  The  judgment  of 
the  court  below  is  modified  in  accordance  with  our  con- 
clusions stated  supra,  and  the  cause  is  remanded  to 
the  court  below,  with  instructions  that  a  judgment  be 
there  entered  in  favor  of  the  plaintiff  and  against  the 
Pacific  Coast  Casualty  Company  for  the  sum  of  $124 
and  costs  and  disbursements  in  the  court  below.  The 
appellant  will  recover  costs  and  disbursements  in  this 
court.  Modified  and  Remanded. 

Mb.  Justice  Bubnett  and  Mb.  Justice  Moobe  concur. 

Mb.  Justice  Bean  dissents. 
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Argued  December  2,  affirmed  December  22,  1914. 

ZACHABY  V.  POLK  COUNTY  COURT. 

(144  Pac.  1182.) 

BfandamoB  —  Pension  to  Women  Witb  Children  —  Action  of  Oonnty 
Court. 

1.  Under  Laws  of  1913,  page  75,  giving  a  pension  to  needy  women 
with  children  where  the  husband  is  unable  to  work  mandamus  lies  to 
compel  the  County  Court  to  provide  a  wife  with  assistance  wherre  she, 
by  proper  application  under  oath,  brought  herself  within  the  terms 
of  the  statute,  and  the  court  did  not  make  any  order  as  to  the  appli- 
cation, or  investigate  or  hear  any  evidence,  but  did  not  consider  the 
application  because  the  judge  thought  the  County  Court  ought  not  to 
provide  for  her  because  of  her  residence  in  another  county  at  the  time 
her  husband  was  semt  to  the  penitentiary. 

[As  to  right  of  individual  to  mandamus  against  judge  or  magis- 
trate, see  note  in  Ann.  Cas.  1912A,  1118.] 

From  Polk :  Wbbstbb  Holmes,  Judge. 

Department  2.     Statement  by  Mr.  Justicb  Eakin. 

This  is  a  proceeding  by  mandamus  by  Maud  E. 
Zachary  against  the  County  Court  of  Polk  County, 
Oregon,  to  compel  the  County  Court  of  Polk  County  to 
provide  assistance  for  the  plaintiflF  under  the  act  of 
1913,  page  75,  the  title  of  which  reads,  in  part : 

*'To  provide  for  the  assistance  and  support  of 
women  whose  husbands  are  dead  *  *  are  physically  or 
mentally  unable  to  work  and  who  have  a  child  or  chil- 
dren dependent  for  support  wholly  or  partly  upon  their 
labor.  *  * 

From  an  order  granting  the  writ,  defendant  appeals. 

Affibmed. 

« 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Joseph  E.  Sibley  and  Mr.  Glen  0.  Holman. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oscar  Hayten 
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Department  2.  Me.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

It  is  first  assigned  as  error  that  mandamus  is  not 
the  proper  remedy  to  require  the  County  Court  to  grant 
a  pension  to  a  needy  widow ;  that  it  was  without  juris- 
diction. When  the  plaintiff  made  application  to  the 
County  Court  for  the  pension  she  made  a  formal  one 
under  oath,  upon  a  printed  blank,  evidently  furnished 
her  by  the  court,  giving  all  the  information  called  for 
by  the  said  blank  or  required  by  the  statute,  as  follows : 

**In  the  County  Court  of  the  State  of  Oregon,  for  the 
County  of  Polk — Juvenile  Department 

'  *  Application  for  Widow 's  Pension. 

'*The  undersigned  hereby  makes  application  to  the 
above-entitled  court  for  a  widow's  pension,  and  in  sup- 
port of  her  application  shows  the  facts  set  forth  in  her 
answers  to  the  following  questions :  Applicant 's  name 
in  full.  Maud  Ena  Zachary.  Address  R.  F.  D.  1,  Box 
9  A,  Dallas,  Or.  Your  age  42  years.  How  long  have 
you  lived  at  your  present  address!  Since  April  20, 
1914.  Do  you  own  your  home !  No.  What  property 
have  you,  real  or  personal!  State  fully:  No  real  es- 
tate. Personal  estate,  two  cows,  1  calf,  about  24 
chickens  and  some  household  goods  and  furniture.  If 
you  rent,  who  is  your  landlord !  C.  D.  Reimer.  What 
rent  do  you  pay!  $5  per  month.  Amount  of  rent 
owing !  None.  Account  of  outstanding  debts.  Sundry 
debts  incurred  by  husband  of  applicant  for  groceries, 
clothing,  etc.,  the  amount  of  which  is  to  applicant  un- 
known. Give  your  husband's  name  in  full.  John 
Robert  Zachary.  Is  your  husband  living  or  dead! 
Living.  If  an  inmate  of  some  Oregon  state  institu- 
tion, give  date  of  commitment  and  length  of  term,  if 
for  a  definite  term.  Inmate  of  Oregon  State  Peni- 
tentiary, April  18,  1914.  Three  to  twenty  years.  If 
your  husband  is  dead  state  what  property  he  left,  in- 
cluding life  insurance.  Give  the  names  of  all  your 
children ;  also  date  and  place  of  birth. 


60  ZA0HAB7  v.  Polk  County  Court.  [74  Or. 


Name. 

Elizabeth  Pearl  Zachary. 
Aide  Robert  Zachary. 
Lloyd  Richard  Zachary. 
John  Raymond  Zachary. 
Theresa  Belle  Zachary. 

Date  of 

Birth. 

May  19,  1900. 
Sept.  10,  1901. 
July  18,  1903. 
May  13,  1905. 
July  25,  1907. 

Place  of 
Birth. 

Dallas,  Or, 
Dallas,  Or. 
Sheridan,    Or. 
Sheridan,  Or. 
Dallas,  Or. 

'*If  husband  is  alive  and  unable  to  work,  state  fully 
why  he  is  unable  to  work  and  his  physical  and  mental 
condition.  Is  confined  in  Oregon  State  Penitentiary. 
Physical  and  mental  condition  normal  so  far  as  known. 
Name  of  your  physician.  Last  physician  employed 
Dr.  Ferguson  &  Newton  of  The  Dalles,  Oregon,  at  that 
place  in  1907.  How  many  of  your  children  are  living 
with  you  t  All  of  them.  Name  them :  As  above.  How 
long  have  you  lived  in  Polk  County,  continuously  last 
before  the  making  of  this  application.  Since  April 
20,  1914.  Give  dates.  From  April  20,  1914,  to  date. 
State  what  your  income  is,  including  the  salary  of  any 
minor  child  or  children  that  you  may  have  who  are 
employed.  None  at  present,  except  to  secure  employ- 
ment in  training  and  picking  hops  and  such  other  work 
as  can  be  found.  Have  you  any  money  in  the  bank? 
No.  Amount.  What  bankt  Do  you  authorize  the 
court  or  its  oflBcer  to  inquire  of  the  bankt  Yes;  any 
bank.  Give  the  date  and  place  of  your  marriage. 
October  4,  1898,  in  Salem,  Oregon.  Have  you  your 
marriage  certificate!  Yes.  How  many  times  have 
you  been  married?  One.  Give  the  name  of  your 
father.  Richard  Hill.  Give  his  age  and  address,  if 
living.  He  is  dead.  Give  the  name  of  your  mother. 
Elizabeth  Hill.  Give  her  age  and  address,  if  living. 
She  is  dead.  Give  the  names  and  addresses  of  your 
brothers.  Thomas  Hill,  68  E.  6th  St.,  Portland,  Ore- 
gon ;  John  Hill,  68  E.  6th  St.,  Portland,  Oregon.  Give 
the  names  and  addresses  of  your  sisters.  Julia  Lyons, 
E.  F.  D.  No.  1,  Box  9  A,  Dallas,  Oregon;  Florence 
Lyons,  B.  F.  D.  No.  3,  Box  68,  Salem,  Oregon.  Give 
the  name  of  your  husband's  father.  Robert  Zachary. 
Give  his  age  and  address,  if  living.  About  62  years, 
Fossil,  Oregon.  Give  the  name  of  your  husband's 
mother.    Elizabeth  Zachary.    Give  her  age  and  ad- 
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dresSy  if  living.  She  is  dead.  State  what  relief  you 
have  received  from  public  or  private  sources.  Once 
while  living  in  Dallas,  County  donated  about  $15  (about 
1908)  while  John  R.  Zachary  was  sick.  None  other 
from  public  sources.  None  from  private  sources. 
Give  amounts,  and  the  names  and  location  of  institu- 
tions furnishing  such  relief.  About  $15  as  above  stated 
from  Polk  County,  Oregon.  Are  you  employed  away 
from  home?  No.  If  so,  state  where,  giving  name 
and  address  of  your  employer,  and  what  you  earn. 
How  long  since  your  husband  *s  death  or  inability  to 
work  have  you  been  dependent  wholly  or  partly  upon 
your  labor  for  the  support  of  yourself  and  child  or 
children!  All  the  time  since.  If  an  allowance  is 
made,  do  you  agree  to  make  a  home  for  your  children 
and  properly  rear  them?  Yes.  At  any  time  during 
your  married  life  were  you  and  your  husband  sepa- 
rated or  divorced?  No.  Were  you  living  with  your 
husband  at  the  time  of  his  death?  Will  you  notify 
the  court  in  writing  of  any  change  in  your  address 
promptly?  Yes.  Give  the  names  and  addresses  of 
five  (5)  persons  who  have  known  you  at  least  two  (2) 
years.  Carl  Swensen,  R.  F.  D.  No.  1,  Dallas,  Oregon; 
Gertie  P.  Williams,  R.  F.  D.  No.  1,  Dallas,  Oregon; 
Emma  Middleton,  R.  F.  D.  No.  1,  Dallas,  Oregon ;  Lena 
Swensen,  R.  F.  D.  No.  1,  Dallas,  Oregon ;  George  Fay 
Brower,  R.  F.  D.  No.  1,  Dallas,  Oregon. 

**  State  of  Oregon, 

County  of  Polk, — ss.: 

**I,  Maud  Ena  Zachary,  being  first  duly  sworn,  say 
that  I  have  carefully  read  over,  or  heard  read,  each  and 
all  the  foregoing  answers  to  the  foregoing  questions, 
and  that  each  and  every  statement  therein  made  is  true, 
as  I  verily  believe.  Mrs.  Maud  Ena  Zachary. 

**  Subscribed  and  sworn  to  before  me  this  2d  day  of 
May,  A.  D.  1914. 

**A.  B.  Robinson,  Jr.     [Seal.]  ^* 

There  was  no  order  made  denying  the  application  or 
reason  given  for  disallowing  it  or  proof  asked  by  the 
court  other  than  as  sworn  to  in  her  application;  but 
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upon  the  trial  of  this  proceeding  the  county  judge 
as  a  witness  was  questioned  and  replied  thereto  as 
follows : 

**Q.  Your  idea  was,  as  I  understand  it,  you  did  not 
like  to  allow  her  so  much  as  $40  per  month,  and  you 
thought  from  the  following  she  was  not  entitled  to  it 
on  account  of  her  residence  at  the  time  her  husband 
was  committed  to  the  penitentiary  t 

'*A.  Well,  that  was  the  idea.  I  did  not  think  she 
was  a  subject  of  this  county  at  all.  That  is  the  reason 
I  did  not  allow  it. 

**Q.  You  felt  she  was  not  a  resident  of  Polk  County! 

**A.  Yes,  sir. 

''Q.  That  was  the  ground  on  which  you  declined  to 
make  any  order  whatever! 

^'A.  Yes,  sir.  ^' 

There  was  no  effort  on  defendant's  behalf  to  prove 
or  even  assert  that  she  lived  or  resided  elsewhere  than 
as  shown  in  her  application.  The  county  judge  seems 
to  have  treated  the  matter  as  solely  in  his  discretion 
to  allow  or  not  to  allow  a  pension.  He  did  not  seem 
to  question  or  doubt  the  facts  as  set  forth  in  her  ap- 
plication. This  is  not  an  attempt  to  control  the  judg- 
ment of  the  County  Court,  or  to  direct  what  he  shall 
do,  but  he  has  arbitrarily  refused  to  render  any  judg- 
ment from  which  an  appeal  could  be  taken.  The  stat- 
ute creates  the  liability  against  a  county.  If  the  court 
had  found  that  she  was  not  a  resident  of  the  county, 
or  that  her  children  were  earning  money  suflScient  for 
her  support,  as  specified  in  Section  2  of  the  act,  then 
mandamus  would  not  lie ;  but,  when  the  County  Court 
refuses  to  entertain  the  application,  and  does  not  act 
as  a  court  in  the  matter,  mandamus  is  the  remedy  to 
acquire  conformity  with  the  statute.  It  is  admitted 
that  the  County  Court  is  the  Juvenile  Court  of  Polk 
County,  and  the  answer  here  makes  but  one  defense, 
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namely^  that  she  did  not  prove  to  the  satisfaction  of 
the  court  that  she  is  a  bona  fide  resident  of  Polk 
County,  or  that  she  is  a  suitable  person  to  be  intrusted 
with  the  expenditure  of  any  money  which  might  be 
allowed  her  by  law.  If  her  allowance  had  been  denied 
on  that  account,  and  the  court  had  made  an  order  to 
that  effect,  appeal  would  have  been  the  proper  remedy ; 
but  Section  8  of  thie  act  gives  to  the  County  Court 
power  to  summon  witnesses,  thus  contemplating  that 
the  duty  is  on  the  County  Court  to  satisfy  itself  of 

the  facts  necessary  to  a  determination  of  the  merits 

* 

of  the  application,  and  it  cannot  refuse  to  take  any  ac- 
tion and  when  brought  into  court  answer  that  the 
proper  proof  was  not  furnished.  The  statute  is  mak- 
ing provision  for  an  indigent  person,  and  does  not  pre- 
sume that  the  widow  would  have  to  put  up  fees  for 
lawyers  and  money  for  court  costs.  The  court,  when 
its  attention  is  called  to  the  case  by  the  application, 
should  itself  investigate  the  facts,  as  no  meritorious 
defense  is  set  up,  and  the  facts  are  all  set  out.  The 
answer  states  that  the  facts  were  not  proved  to  the 
satisfaction  of  the  County  Court,  referring  to  the  pro- 
ceedings before  the  County  Court.  It  is  here  shown 
that  the  proof  before  the  County  Court  was  full,  and, 
if  the  court  wanted  further  evidence  of  any  of  these 
matters,  it  was  its  duty  to  investigate.  Evidently  the 
Circuit  Court  considered,  as  we  do  now,  that  the  case 
was  before  it  on  the  question  of  the  right  of  the  County 
Court  to  arbitrarily  refuse  to  consider  the  application, 
and  that  no  issue  of  fact  was  raised,  or  is  here  raised, 
as  to  the  merits  of  the  application  or  the  ability  of  the 
widow  to  spend  the  money.  At  the  trial  in  the  Circuit 
Court  no  evidence  was  offered  by  the  defendant,  so  that 
plaintiff's  proof  must  be  taken  as  true,  and  constitutes 
a  practical  admission  of  the  plaintiff 's  right  to  a  man- 
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damns  if  her  proof  made  a  prima  facie  case.    There- 
fore there  was  no  error  in  the  judgment  of  the  Circuit 
Court. 
The  judgment  is  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Bean  and 
Mr.  Justice  MoNary  concur. 


Argued  December  8,  affirmed  December  22,  1914. 

DIBERT  V.  OIEBISCH.* 

'  (144  Pac.  1184.) 

Master  and  Seryant— Injury  to  Borrant — Independent  Contractor. 

1.  A  responsible  contractor,  performing  work  necessarily  attended 
with  danger,  may  not  avoid  liability  for  injury  by  letting  the  contract 
to  an  irresponsible  pcfrson,  but  blasting  stumps  is  not  essentially  dan- 
gerous within  the  rule,  when  proper  care  is  exercised. 

[As  to  who  is  an  independent  contractor,  setf  note  in  Ann.  Gas. 
1913B,  573.  As  to  liability  of  employer  for  acts  of  independent 
contractor,  see  notes  in  51  Am.  Dec.  200;  76  Am.  St.  Rep.  382.] 

Nuisance— Private  Kolsance— -Dangerous  Premises. 

2.  An  owner  allowing  a  nuisance  to  be  created  or  to  be  continued 
by  another  on  or  adjacent  to  his  premises  in  the  prosecution  of  a  busi- 
ness for  his  benefit  and  under  his  authority  when  he  has  power  to 
abate  the  nuisance  is  liable  for  any  injury  resulting  therefrom  to  a 
third  person,  but  blasting  stumps  in  a  sparsely  settlea  community  does 
not  necessarily  create  a  nuisance,  though  it  may  be  dangerous  by  the 
negligent  use  of  high  explosives. 

Negligence— Persons  LUble— Independent  Contractors. 

3.  The  law  govcfrning  the  negligence  of  an  independent  contractor 
is  based  on  the  principle  that  one  person  ought  not  to  be  compelled 
to  answer  for  the  neglect  of  another  over  whom  he  has  no  control. 

Master  and  Servant— Injurj  to  Servant— Independent  Contractor. 

4.  In  an  action  for  injuries  to  an  employee,  the  defense  of  negli- 
gence of  an  independent  contractor  will  be  carefully  scrutinized  to 
determine  the  relation  between  thcf  parties,  and  the  m«re  fact  of  nomi- 
nal employment  by  an  independent  contractor  does  not  relieve  the 
c^mployer  of  liability  for  injury  to  an  employee. 

*0n  the  question  whether  the  payment  of  wages  is  a  test  of  the  ex- 
istence of  the  relation  of  master  and  servant,  see  note  in  37  L.  R.  A. 
38.  Rkporteb. 
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BviAniC6— Adniissioiif. 

5.  Testimony  that  one  admitted  that  he  was  a  partner  in  a  firm  for 
whom  an  employee  worked  when  injured  was  admissible  as  against  him 
to  establish  the  relation  of  master  and  servant  at  the  time  of  the  acci- 
dent. 

ICaster  and  Senrant — ^Injury  to  Servant — ^Bsdstence  of  RelatioB. 

6.  Payments  by  defendants  of  wages  to  men  employed  was  admis- 
sible to  show  that  the  men  were  their  employees,  and  liable  for  in- 
jaries  to   them  negligently  inflicted. 

Muter  and  Sexrmnt — ^Injury  to  Servant — Uability — Independent  Con- 
tractor. 

7.  That  defendants,  who  were  sued  for  an  injury  to  an  employee, 
paid  charges  for  medical  attention  and  hospital  dues,  was  admissible 
to  show  that  they  were  employers,  though  they  testified  that  the  dis- 
bnrsements  were  made  at  the  request  and  on  the  account  of  an  alleged 
independent  contractor. 

Master  and  Servant — ^Injury  to  Servant — Independent  Contractor — 
Bvldence. 

8.  In  an  action  for  injuries  to  an  employee  evidence  held  to  sustain 
a  finding  that  the  employee  was  in  the  employment  of  defendant  and 
not  of  a  third  person  as  independent  contractor. 

From  Multnomah:  John  S.  Coke,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  G.  I.  Dibert  against  Anton 
Giebisch  and  Ferdinand  Joplin,  partners  as  Giebisch 
&  Joplin,  to  recover  damages  for  a  personal  injury. 
The  defendants,  on  February  10,  1913,  entered  into  a 
written  contract  with  W.  W.  Vensel,  whereby  they 
stipulated  to  furnish  all  the  labor  and  material  neces- 
sary to  clear  and  grub  for  him  about  50  acres  of  land 
near  Mosier,  Oregon,  for  which  service  they  were  to 
receive  $150  per  acre.  The  plaintiff  was  engaged  by 
an  employment  agency  in  Portland  to  assist  in  the  per- 
formance of  that  work,  which  he  began  March  24, 1913, 
under  the  supervision  of  L.  E.  Thompson.  On  the 
10th  of  the  next  month,  as  the  plaintiff  was  cutting  the 
roots  of  a  large  stump  around  which  the  dirt  had  been 

74  Dr.- 
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loosened  by  a  blast  of  powder,  his  ax  struck  sticks  of 
dynamite  that  had  not  been  discharged,  causing  an 
explosion,  whereby  he  was  injured,  in  consequence  of 
which  it  became  necessary  to  remove  his  left  eye.  The 
complaint  charges  that  the  hurt  was  caused  by  the 
negligence  of  the  defendants,  their  agents  and  vice- 
principals,  setting  forth  the  particulars  of  the  alleged 
carelessness. 

The  answer  denies  the  negligence  alleged,  and  for  a 
further  defense  avers  that  on  February  20,  1913,  the 
defendants  sublet  the  contract  for  clearing  the  land  to 
L.  E.  Thompson  by  a  writing  whereby  he  agreed  to 
furnish  the  labor,  tools,  etc.,  and  to  perform  the  work 
according  to  the  terms  of  the  Vensel  contract,  for 
which  service  the  defendants  were  to  pay  Thompson 
$125  per  acre ;  that  thereafter  he  performed  the  terms 
of  his  agreement  in  the  execution  of  which  they  had  no 
supervision  or  control,  except  the  right  to  see  that  the 
work  was  finished  according  to  the  stipulations  of  his 
contract  with  them;  that  Thompson  was  an  inde- 
pendent contractor  for  whose  negligence  they  are  in 
no  wise  liable,  and  that  the  plaintiff  was  never  at  any 
time  employed  by  the  defendants  or  either  of  them. 

The  reply  denied  the  allegations  of  new  matter  in  the 
answer,  and,  the  cause  having  been  tried,  the  plaintiff 
secured  a  judgment  for  $2,000,  and  the  defendants 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Stapleton  <&  Sleight,  with  an  oral  argimient  by 
Mr.  George  W.  Stapleton. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Albert  Streiff  and  Mr.  G.  E.  Eamaker. 


Dec  1914.]  DiBERT  v,  Giebisch.  67 

Mb.  Justice  Moose  delivered  the  opinion  of  the 
conrt. 

It  is  maintained  that  no  competent  evidence  was  re- 
ceived tending  to  establish  the  relation  of  master  and 
servant  between  the  defendants  and  the  plaintiff  at  the 
time  he  was  hurt,  and,  this  being  so,  errors  were  com- 
mitted in  denying  a  motion  for  a  judgment  of  nonsuit 
and  in  refusing  to  direct  a  verdict  for  the  defendants. 
The  plaintiff  testified  that  about  five  days  after  he  was 
hurt  the  defendant  Joplin,  in  company  with  Thomp- 
son, visited  him  in  a  hospital  at  The  Dalles,  Oregon, 
where  he  was  taken  after  the  injury,  and  Joplin  there 
stated  to  the  witness  that  he  was  a  member  of  the  firm 
for  whom  Dibert  had  been  working;  that  he  would  do 
all  in  his  power  to  aid  him ;  that  he  then  told  the  attend- 
ing physician  or  nurse  that  if  the  witness  needed  a 
special  nurse,  one  should  be  employed  and  any  ex- 
pense thereby  incurred  would  be  paid  by  sending  the 
bill  therefor  to  the  defendants '  office  in  Portland.  The 
plaintiff  further  testified  as  follows : 

**  After  that  the  doctor  had  left  and  went  away,  or 
the  nurse,  whichever  it  was,  and  Mr.  Joplin  told  me 
if  I  was  dissatisfied  at  that  hospital  to  telephone  down 
to  him,  and  he  would  come  there  and  get  me  and  bring 
me  down  to  Portland;  but  afterward  he  told  me  I 
should  telephone  to  Mr.  Thompson,  and  that  he  was 
closer  and  could  come  up  and  get  me,  and  he  would 
make  arrangements  in  Portland,  so  when  I  got  down 
there  everything  would  be  ready.'* 

It  is  proper  to  say  that  when  this  declaration  is 
claimed  to  have  been  made  by  Mr.  Joplin,  the  plain- 
tijff,  by  reason  of  the  injury,  was  then  totally  blind. 
While  at  that  hospital  he  received  from  the  defendants 
a  check  which  they  had  drawn  at  Portland,  Oregon, 
on  a  bank  in  that  city  for  the  money  he  had  earned 
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in  clearing  land.  It  also  appears  that  the  plaintiff  was 
thereafter  taken  to  a  hospital  in  Portland,  where  his 
eye  was  removed  and  the  surgeon  *s  charges  therefor 
and  the  expense  incurred  for  nursing  the  plaintiff  were 
paid  by  the  defendants.  After  Dibert  had  recovered 
so  that  he  thought  he  could  resume  labor,  he  was  sent 
by  the  defendants  to  Hood  River,  Oregon,  where  he 
worked,  grading  the  streets  of  that  city  for  a  private 
corporation,  a  part  of  whose  capital  stock  was  owned 
by  the  defendants,  who  drew  similar  checks  in  his  favor 
for  the  labor  he  had  performed. 

The  defendants  severally  testified  that  having  en- 
tered into  a  contract  with  Vensel  to  clear  land,  they 
about  two  days  thereafter  sublet  the  entire  work  to 
Thompson  by  an  oral  agreement,  the  terms  of  which 
were  thereafter  reduced  to  writing  and  signed  by  them. 
Their  testimony  in  this  respect  is  corroborated  by  that 
of  Thompson.  The  latter  contract  is  dated  February 
20,  1913,  but  neither  party  thereto  would  testify  with 
any  degree  of  certainty  when  his  name  was  subscribed 
to  the  writing.  Thompson,  however,  stated  upon  oath 
that  he  signed  that  contract  about  April  15, 1913.  The 
defendants  stated  upon  oath  that  Thompson  repre- 
sented to  them,  before  the  contract  for  clearing  the 
land  was  sublet  to  him,  that  he  did  not  then  have  suffi- 
cient means  with  which  to  carry  on  the  work,  where- 
upon they  orally  agreed  to  advance  such  sums  of 
money,  and  to  furnish  such  quantities  of  goods,  wares, 
merchandise,  etc.,  as  he  might  need  for  that  purpose, 
pursuant  to  which  promise  they  issued  the  check  to  the 
plaintiff  for  the  work  he  had  performed  in  clearing 
land  and  also  drew  checks  in  favor  of  other  employees. 

The  testimony  given  by  the  plaintiff  is  contradicted 
in  almost  every  material  particular  except  as  to  the 
circumstances  of  the  issuance  of  checks  to  which  refer- 
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ence  has  been  made  and  explanation  thereof  given. 
Thompson  testified  that  he  finished  the  work  June  30, 
1913,  in  the  performance  of  which  he  lost  money,  but 
he  does  not  state  the  amount  thereof.  This  cause  was 
tried  December  11,  1913,  more  than  five  months  after 
the  land  was  deared.  On  cross-examination  Thomp- 
son was  asked: 

* '  Now,  have  you  the  statements  which  the  defend- 
ants rendered  to  you  on  account  of  the  payment  of 
these  bills  T    He  replied,  *  No,  I  have  not. ' 

**Q.  Was  any  written  statement  ever  rendered  you! 

"A.  No;  I  have  never  figured  over  with  them  or  had 
a  full  settlement  with  tkem  since  I  came  down.  I  have 
been  busy,  and  so  have  they,  and  I  didn't  get  down 
to  it." 

The  evidence  clearly  shows  that  the  dynamite  the 
explosion  of  which  caused  the  injury,  was  placed  be- 
neath the  roots  of  the  stump  by  the  **  powder-man, '  * 
a  fellow-servant  of  the  plaintiff  who  had  been  engaged 
for  that  purpose  in  clearing  the  land.  In  order  that 
the  rule  of  respondeat  superior  may  be  invoked,  it  is 
important  to  determine  who  was  in  fact  the  plaintiff's 
employer  and  for  whom  he  was  laboring  when  he  was 
hurt. 

1.  If  a  responsible  party,  having  work  to  perform, 
the  execution  of  which  is  necessarily  attended  with 
danger,  undertake  to  avoid  liability  for  injury  to  third 
persons  by  letting  the  contract  to  an  irresponsible 
party,  he  cannot  be  permitted  thus  to  take  advantage 
of  his  own  wrong  and  escape  the  consequences  of  his 
act,  because  the  making  of  the  contract^  may  well  be 
regarded  as  a  fraud  on  his  part :  Kellogg  v.  Payne,  21 
Iowa,  575. 

2.  So,  too,  if  the  owner  of  real  property  should  will- 
fully allow  a  nuisance  to  be  created  or  to  be  continued 
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by  another  on  or  adjacent  to  his  premises  in  the  prose- 
cution of  a  business  for  his  benefit  and  under  his  au- 
thority, when  he  had  full  power  to  prevent  or  abate 
the  nuisance  he  would  be  justly  liable  for  any  injury 
that  might  result  therefrom  to  a  third  person :  Wvnni- 
ford  V.  MacLeod,  68  Or.  301  (136  Pac.  25). 

These  two  exceptions  to  the  rule  adverted  to  are  not 
thought  to  be  involved  herein,  since  it  is  believed  that 
the  work  of  blasting  stumps  is  not  essentially  dan- 
gerous when  proper  care  is  exercised.  Nor  does  such 
work  in  a  sparsely  settled  community  necessarily 
create  a  nuisance,  but  it  may  be^and  often  is  dangerous 
by  reason  of  the  negligent  use  of  the  high  explosives 
employed  to  clear  land. 

3,4.  The  law  with  respect  to  the  negligence  of  an 
independent  contractor  is  formed  upon  the  principle 
that  one  person  should  not  be  compelled  to  answer  for 
the  fault  or  neglect  of  another  over  whom  he  has  no 
control.  In  actions  to  recover  damages  for  injuries 
caused  by  the  alleged  negligence  of  the  master,  where 
the  defense  is  that  the  carelessness  was  that  of  an  in- 
dependent contractor,  a  court  will  not  hesitate  care- 
fully to  scrutinize  the  substance  of  the  contract  and 
all  the  attending  circumstances  in  order  to  determine 
the  actual  relation  which  the  alleged  master  sustained 
to  the  person  employed.  The  mere  fact  of  nominal 
employment  by  an  independent  contractor  will  not 
relieve  the  master  of  liability  where  the  servant  is  in 
fact  in  his  employ:  Nelson  v.  American  Cement  Plaster 
Co.,  84  Kan.  797  (115  Pac.  578). 

5.  The  testimony  to  the  effect  that  Joplin  admitted 
he  was  a  member  of  the  firm  for  whom  the  plaintiflE 
had  been  working  when  he  was  hurt  was  admissible,  as 
against  that  defendant,  since  it  tended  to  establish  the 
relation  of  master  and  servant  between  them  at  the 
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time:  Stephens  v.  Piers  on,  8  Ala.  App.  626  (62  South. 
969) ;  Rossem  v.  Deschenes,  203  Mass.  261  (89  N.  E. 
391). 

6.  The  testimony  showing  payments  made  by  the 
defendants  of  the  wages  of  the  men  employed  in  clear- 
ing the  land  was  admissible  as  a  circumstance  from 
which  the  jury  might  reaspnably  have  inferred  that 
Giebisch  &  Joplin  were  having  the  work  done  on  their 
own  account:  Capehardt  v.  Murta,  165  Mo.  App.  55 
(145  S.  W.  827). 

7.  In  Trepannier  v.  Cote,  207  Mass.  484,  486  (93 
N.  E.  796),  in  speaking  of  a  circumstance  tending  to 
connect  a  party  with  a  personal  injury,  it  is  said : 

**  There  was  also  evidence  that  the  defendant  took 
the  plaintiff  home  in  his  buggy  after  the  accident,  or 
hired  and  paid  his  brother,  a  livery-stable  keeper,  for 
doing  so.  This  could  be  taken  to  be  an  admission 
that  he  was  the  person  interested.'* 

Upon  principle  it  would  seem  that  the  circumstance 
so  adverted  to  must  be  of  little  weight,  for  if  the  'inci- 
dent of  rendering  first  aid  to  or  incurring  trivial  ex- 
pense for  an  injured  person  were  in  every  instance 
regarded  as  imposing  liability  upon  the  person  per- 
forming such  charitable  service,  it  would  necessarily 
follow  that  acts  of  kindness  in  cases  of  urgent  need 
would  rarely  be  performed.  In  the  case  at  bar,  how- 
ever, the  charges  for  medical  attention  and  hospital 
dues  amounting  to  $181.55  were  paid  by  the  defend- 
ants, but  their  testimony  in  explanation  thereof  is  to 
the  effect  that  such  disbursements  were  made  on 
Thompson's  account  and  at  his  request. 

The  case  of  De  Sandro  v.  Missoula  Light  <&  Water 
Co.,  48  Mont.  226,  243,  248  (136  Pac.  711,  716,  718),  was 
an  action  to  recover  from  that  defendant  and  Adam 
Hadalin  damages  for  a  personal  injury  caused  by  the 
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caving  of  earth  in  a  ditch  in  which  the  plaintiff  was 
working.  As  one  of  the  affirmative  defenses,  it  was 
alleged  in  the  answer  that  at  the  time  De  Sandro  was 
hurt  he  was  not  in  the  employ  of  the  Light  &  Water 
Company  but  in  that  of  Hadalin,  an  independent  con- 
tractor. The  cause  having  been  tried,  resulted  in  a 
judgment  against  the  company  alone,  and  it  appealed. 
The  evidence  received  disclosed  that  Hadalin  had 
agreed  to  dig  and  refill  all  trenches  for  work  required 
in  the  year  1910,  for  which  service  the  company  prom- 
ised to  pay  him  certain  prices  per  foot.  Their  con- 
tract, however,  was  not  reduced  to  writing  and  signed 
until  after  the  plaintiff  was  injured,  when  it  was  dated 
back  to  April  1,  1910,  the  time  Hadalin  commenced 
performing  the  service.  It  further  appeared  that, 
from  the  time  the  work  began  until  the  written  contract 
was  signed,  the  company  made  partial  settlements 
with,  and  paid  sums  of  money  for,  the  amounts  due  for 
labor  to  Hadalin,  who  employed  and  paid  all  the  men 
engaged  in  the  service.  The  judgment  in  that  action 
was  reversed  on  the  ground: 

* '  That  where  the  jury  arbitrarily  acquits  the  servant 
or  agent  through  whose  negligence  the  wrong  was  done, 
the  verdict  against  the  principal  ought  [not]  to  be  al- 
lowed to  stand;  the  reason  being  that  the  plaintiff 
should  not  be  concluded  by  the  capricious  conduct  of 
the  jury.'' 

In  deciding  the  case,  however,  Mr.  Chief  Justice 
Brantly,  evidently  as  a  guide  to  a  new  trial,  said : 

**It  is  insisted  by  counsel  that  this  evidence  [re- 
ferring to  the  partial  payments  and  the  employment 
of  men  hereinbefore  mentioned]  stands  uncontroverted 
by  any  evidence  in  the  record,  and  hence  that  the  court 
erred  in  submitting  to  the  jury  the  question  whether 
Hadalin  was  an  independent  contractor.  With  this 
contention  we  do  not  agree.     But  for  the  fact  that  the 
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parties  prepared  and  signed  the  writing  in  September, 
the  question  whether  there  was  or  was  not  a  contract 
would  have  been  left  entirely  to  rest  upon  parol  evi- 
dence. The  preparation  of  the  writing  at  that  time 
did  not  change  the  situation  so  far  as  it  covered  the 
time  prior  to  the  accident.  In  the  absence  of  the  writ- 
ing it  would  have  been  the  exclusive  province  of  the 
jury  to  say  whether  there  was  or  was  not  a  contract ; 
for  whether  there  was  or  not  depended  upon  the  truth 
of  the  statements  of  Brown  and  Hadalin  in  that  behalf, 
in  the  light  of  the  surrounding  circumstances.  There 
was  some  evidence  that  Wright,  the  general  foreman 
of  the  company,  was  present  and  gave  some  orders  to 
Odenwald  touching  the  completion  of  the  particular 
work  on  which  Hadalin  was  engaged  on  the  day  before 
the  accident.  This  was  a  circumstance  to  be  consid- 
ered by  the  jury  in  connection  with  the  other  evidence 
as  to  how  far  the  company  retained  control  of  the 
work.  The  mode  pursued  for  periodical  settlements 
between  Hadalin  and  the  company  tended  to  cor- 
roborate Hadalin  and  Brown  as  to  the  terms  of  the 
contract,  but  this  did  not  so  conclusively  establish  the 
fact  of  its  existence  that  the  court  was  warranted  in 
taking  the  case  from  the  jury.  The  production  of  the 
writing  did  not  aid  the  defendant's  case;  on  the  con- 
trary, the  fact  that  it  was  executed  after  the  accident, 
and  dated  back  to  cover  the  time  of  its  occurrence, 
might  be  suggestive  of  fabrication  in  order  to  save  the 
company  from  liability.  This  was  also  a  circumstance 
to  be  considered  by  the  jury ;  for  the  question  of  good 
or  bad  faith  of  the  transaction  thus  was  made  a  matter 
of  inquiry  to  be  determined  by  the  jury. ' ' 

8.  The  opinion  in  that  case,  which  is  predicated  upon 
evidence  tending  to  support  the  defense  of  an  inde- 
pendent contractor  with  much  more  potency  than  the 
testimony  in  the  case  at  bar,  leaves  but  little  to  be  said 
upon  the  chief  inquiry  involved  herein.  In  addition 
to  antedating  the  contract  after  Dibert  was  hurt,  as 
admitted  by  Thompson,  there  is  another  circumstance 
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which  may  have  materially  induced  the  jury  to  find  in 
favor  of  the  plaintiff.  It  will  be  remembered  that 
Thompson  testified  that  in  clearing  the  land  he  lost 
money,  yet  at  the  time  this  cause  was  tried  the  defend- 
ants had  not  furnished  him  with  any  statement  of  his 
account  with  them.  There  was  received  in  evidence, 
however,  what  purports  to  be  the  defendants*  written 
account  with  Thompson,  on  the  last  page  of  which  he  is 
charged,  under  date  of  July  5,  1913,  with  '*  Brought 
For'd,  $9,463.54,"  and  other  items,  the  last  of  which 
is  noted  as  of  September  20,  1913,  amounting  to 
$227.60.  He  is  credited  on  that  page  as  of  July  5, 
1913,  with  ''Brought  For'd,  $1.12,  another  item  of 
$4.90  and  53  acres  @  $125,  $6,625.00."  The  sums  of 
these  columns  are  noted  in  pencil,  but  no  balance  ap- 
pears to  have  been  struck,  thereby  tending  to  show  that 
the  account  had  not  been  closed,  and  to  confirm  Thomp- 
son 's  testimony  in  this  particular.  That  no  statement 
had  been  rendered  him  seems  improbable  if  he  were  an 
independent  contractor  as  alleged. 

Believing  that  no  errors  were  conunitted  in  sub- 
mitting the  cause  to  the  jury,  the  judgment  should  be 
affirmed;  and  it  is  so  ordered.  Affibmed. 

Mb.  Justice  Burnett,  Mb.  Justice  Bean  and  Mb. 
Justice  Bamsey  concur. 
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Argued  December  11^  affirmed  December  29,  1914. 

BARTON  V.  PORTLAND.* 

(144  Pac.   1146.) 

Advvne  PosMSBion— Property  Subject — Streets— EstoppeL 

1.  The  ri^ht  of  a  mnnicipal  corporation  to  use  a  dedicated  street 
it  not  ent  off  by  adverse  possession  for  the  ordinary  period  of  limita- 
tions; but,  where  througfh  the  laches  of  its  officers  an  abutting  owner 
has  been  permitted  to  make  and  maintain  in  the  street  permanent  and 
valuable  improvements  for  that  period,  the  city  is  estopped  from  open- 
ing the  street. 

[A.S  to  loss  of  street  or  highway  by  adverse  possession  or  under 
doctrine  of  estoppel,  see  notes  in  76  Am.  St.  Bep.  479;  87  Am.  St.  Bep. 
775;  92  Am.  St.  Bep.  844;  Ann.  Gas.  1915B,  406.] 

Dedlcation^Dedlcated  Streets— Wbeii  Opened. 

2.  A  mnnicipal  corporation  is  not  bound  to  opePn  a  dedicated  street 
until  its  use  is  deemed  necessary  by  the  common  council. 

Prom  Multnomah :  Uenby  E.  McGinn,  Jndge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  a  suit  by  Frank  G.  Barton  against  the  City 
of  Portland  and  others  to  quiet  title  to  real  property. 
The  cause  was  tried  upon  an  agreed  statement  of  facts 
to  the  effect  that  on  February  4,  1867,  C.  S.  Silver, 
as  administrator  of  the  estate  of  Finice  Caruthers, 
deceased,  duly  executed,  filed,  and  caused  properly  to 
be  recorded  a  plat  of  Caruthers'  Addition  to  Caruth- 
ers' Addition  to  the  City  of  Portland,  Oregon,  thereby 
dedicating  to  the  public  the  streets  represented  on  the 
map:  Section  3266,  L.  0.  L.  About  that  time,  Sil- 
ver, in  his  representative  capacity,  executed  to  Abigail 
S.  Barton  a  deed  to  block  45  as  indicated  on  such 
plat.  A  deep  gulch  extends  along  the  south  border  of 
that  block  where  the  part  of  the  street  located  therein 
has  never  been  opened,  and,  by  reason  of  the  physical 

*Upon  the  rights  acquired  as  against  the  public  by  adverse  posses- 
ion of  highway  or  city  street,  see  note  in  18  L.  R.  A.  146. 

Keporteb. 
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condition  of  the  ground,  a  highway  cannot  be  con- 
veniently established  thereat.  Mrs.  Barton  in  the 
year  1867  practically  inclosed  with  a  substantial  picket 
fence  the  land  involved  herein,  to  wit,  the  north  30  feet 
of  Wood  Street  which  adjoins  block  45  on  the  south. 
In  the  year  1884  the  fence  referred  to  was  taken  down 
in  order  that  a  street  adjoining  that  block  on  the  west 
might  be  paved,  and  since  that  time  no  other  fence  has 
been  put  upi  Subsequent  to  the  year  1885,  Mrs.  Bar- 
ton from  time  to  time,  for  a  nominal  consideration, 
rented  the  30-foot  strip  of  land  and  has  had  thereon 
buildings  which  never  were  of  any  material  value. 
A  private  corporation,  having  acquired  all  the  title 
Finice  Caruthers  had  at  the  time  of  his  death  in  such 
addition,  executed  to  Mrs.  Barton  a  deed  to  block  45 
and  to  the  30-foot  tract  adjoining  it  on  the  south. 
She  resided  on  that  block  and  also  claimed  the  strip 
in  question  from  the  year  1867  to  1911,  when  she  died, 
and  the  plaintiff  has  succeeded  to  her  estate  in  the 
premises. 

From  this  evidence  the  court  found  the  facts  as 
stated,  and  also  that  the  plaintiff  and  his  predecessors 
in  interest  had  been  for  more  than  20  years  prior  to 
the  bringing  of  this  suit  in  the  adverse  possession  of 
the  tract  of  land  in  dispute  herein,  holding  it  under 
color  of  title  and  claifn  of  right,  which  possession  was 
suflBicient  in  time  and  adequate  in  character  to  toll  the 
entry  as  against  all  parties  except  a  municipal  cor- 
poration. As  a  conclusion  of  law,  the  court  further 
found  that  the  City  of  Portland  holds  the  30-foot  strip 
in  trust  for  the  public,  and  that  its  title  is  not  subject 
to  be  divested  by  adverse  possession  however  long 
continued.  Based  on  these  findings,  it  was  decreed 
that  the  city  was  entitled  to  such  tract  of  real  prop- 
erty, and  the  plaintiff  appeals.  Affibmed. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montague  <&  Hunt,  with  an  oral  argu- 
ment by  Mr.  Richard  W.  Montague. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr. 
Henry  A.  Davie,  Deputy  City  Attorney,  with  an  oral 
argument  by  Mr.  Davie. 

Mb.  Jtjso^cb  Moore  delivered  the  opinion  of  the 
court, 

1.  It  is  contended  that,  the  court  having  found  that 
the  plaintiff  and  those  under  whom  he  asserts  title 
had  been  in  the  exclusive,  continuous,  adverse  posses- 
sion of  the  land  in  question  for  more  than  ten  years 
prior  to  May  24,  1895,  when  the  statute  went  into 
effect  declaring  that  the  right  of  cities  within  the  state 
to  land  dedicated  for  the  public  use  of  streets  should 
not  be  extinguished  by  adverse  possession  however 
long  continued  (Section  6371,  L.  0.  L.),  an  error  was 
committed  in  denying  the  relief  prayed  for  in  the 
complaint.  The  rule  has  been  followed  in  this  state 
that  the  ordinary  statute  of  limitations  has  no  appli- 
cation as  respects  the  public  rights  of  a  municipal 
corporation,  but  that  by  the  laches  of  its  officers  in 
failing  properly  to  guard  such  rights  the  principle 
of  equitable  estoppel  may  be  invoked  by  a  private 
party,  not  dependent  upon  the  mere  lapse  of  time, 
but  upon  all  the  circumstances  of  the  case:  Schooling 
V.  Harrisburg,  42  Or.  494  (71  Pac.  605) ;  Oliver  v.  Syn- 
horst,  48  Or.  292  (86  Pac.  376,  7  L.  R.  A.  (N.  S.)  243) ; 
Christian  v.  Eugene,  49  Or.  170  (89  Pac.  419) ;  Cruson 
V.  City  of  Lebanon,  64  Or.  593  (131  Pac.  316) ;  Port- 
land V.  Inmar^Poulsen  Lumber  Co.,  66  Or.  86  (133 
Pac.  829,  46  L.  E.  A.  (N.  S.)  1211). 
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Based  upon  that  legal  principle,  an  adverse  posses- 
sion of  real  property  which  has  been  devoted  to  or 
appropriated  for  a  highway  depends  upon  the  charac- 
ter of  the  improvements  that  have  been  made  upon 
the  premises  as  indicating  an  intention  to  take  for  a 
private  purpose  real  property  which  has  been  set 
apart  for  a  public  use.  Thus  a  store  and  a  butcher- 
shop  having  been  erected  in  a  county  road  and  ad- 
versely occupied  for  a  period  exceeding  the  statute 
of  limitations,  it  was  ruled  that  such  holding  was  ade- 
quate to  thwart  the  right  of  the  public  to  the  use  of 
the  part  of  the  highway  so  encroached  upon:  Grady 
V.  Dundon,  30  Or.  333  (47  Pac.  915).  Where  an  ice- 
house had  been  built  and  adversely  maintained  for 
more  than  ten  years  on  the  land  over  which  the  public 
had  been  permitted  to  travel  for  many  years  without 
objection,  it  was  determined  that  the  erection  of  the 
building  was  sufficient  to  overcome  the  right  of  the 
public  to  the  use  of  so  much  of  the  way  as  had  been 
infringed  upon:  Bayard  v.  Standard  Oil  Co,,  38  Or. 
438  (63  Pac.  614).  Where  the  shed  of  a  bam  had  been 
extended  across  an  alley  in  an  incorporated  town  and 
the  building  had  been  adversely  used  for  a  time  ex- 
ceeding the  statute  of  limitations,  it  was  decided  that 
such  encroachment  frustrated  the  right  of  the  public 
to  the  use  of  the  passage:  Schooliyig  v.  Harrishurg, 
42  Or.  494  (71  Pac.  605).  So,  too,  where  wooden 
buildings  had  been  replaced  by  a  brick  structure  in  a 
part  of  a  city  street,  which  premises  had  been  ad- 
versely occupied  more  than  ten  years,  it  was  held  that 
such  improvements  extinguished  the  right  of  the  pub- 
lic to  the  part  of  the  highway  thus  invaded :  Silverton 
V.  Brown,  63  Or.  418  (128  Pac.  45). 

Where,  however,  no  valuable  or  lasting  improve- 
ments have  been  made  by  an  abutting  owner  upon  a 
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dty  highway  claimed  by  him,  no  just  reason  exists  for 
invoking  an  application  of  the  doctrine  of  equitable 
estoppel  against  the  municipality.  Thus  where  three 
cherry  trees,  a  maple  tree,  flowers  and  shrubbery  had 
been  set  out  upon  and  were  growing  in  an  alley  in  a 
city,  which  narrow  passage  had  been  so  occupied  ad- 
versely for  more  than  40  years,  it  was  held  that  such 
horticulture  was  insufficient  to  extinguish  the  right 
of  the  public  to  the  use  of  the  way  when  it  was  re- 
quired by  the  muunicipality :  Cruson  v.  City  of  Leb- 
anon, 64  Or.  593  (131  Pac.  316).  So,  too,  where  pri- 
vate parties  inclosed  a  part  of  a  street  and  used  it 
as  a  corral  for  horses  in  the  winter  and  for  the  growth 
of  vegetables  in  the  summer,  but  made  no  other  im- 
provements on  the  land  within  the  ten  years  limited, 
it  was  held  that  the  municipality  was  not  estopped 
to  claim  the  street:  Booth  v.  City  of  Prineville,  72  Or. 
298  (143  Pac.  994). 

2.  The  statute  in  force  when  the  plat  of  Caruthers' 
Addition  to  Caruthers'  Addition  was  filed,  and  which 
enactment  remains  operative,  provides  g€uierally  that 
when  a  street  in  any  incorporated  city  is  vacated  the 
part  so  annulled  shall  be  attached  to  the  ground  bor- 
dering thereon,  and  all  the  right  to  such  street  shall 
vest  in  the  persons  owning  real  property  on  each  side 
thereof  in  equal  proportions  according  to  the  lengths 
of  their  respective  borders:  Sections  3279,  3281, 
L.  O.  L.  When  Mrs.  Barton  in  1867  secured  the  title 
to  block  45,  she  also  acquired  a  possible  reversionary 
interest  in  the  north  half  of  Wood  Street,  bordering 
on  her  premises,  in  case  that  proposed  highway  should 
be  vacated.  A  municipal  corporation  is  under  no  ob- 
Ugation  to  open  a  dedicated  street  until  its  use  is 
deemed  necessary  by  the  common  council.  Until  that 
time  the  dedicator,  if  the  land  has  not  been  conveyed, 
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or  his  grantee  whose  premises  ahut  upon  the  street 
often  makes  such  reasonable  use  of  the  proposed  high- 
way as  is  not  inconsistent  with  the  right  of  the  mu- 
nicipality to  open  and  improve  the  street  when  it  is 
considered  essential  to  the  public  need.  For  these 
reasons  the  possession  of  an  abutting  proprietor  of  a 
part  of  or  an  entire  dedicated  street  will  not  defeat 
the  right  of  a  municipal  corporation  to  open  and  im- 
prove  the  highway,  unless  the  improvements  made 
therein  are  permanent  and  valuable  and  have  been 
maintained  for  the  period  of  the  statute  of  limitations. 
The  character  of  the  buildings  in  the  case  at  bar  is 
not  disclosed.  It  is  believed,  however,  that  they  are 
not  of  sufficient  value  nor  of  such  durability  as  would 
unmistakably  indicate  an  intention  permanently  to 
claim  the  premises.  The  court  therefore  properly 
concluded  that  the  possession  was  sufficient  as  against 
a  private  party,  but  not  adequate  as  against  a  muni- 
cipal corporation.    It  follows  that  the  decree  should 

be  affirmed,  and  it  is  so  ordered.  Affirmed. 

. 

Mr.  Chief  Justice  MgBride^  Mr.  Justice  Burnett 
and  Mr.  Justice  Bamset  concur. 


Argued  December  10,  reversed  December  29,  1914. 

McLaughlin  v.  aumsville  mebcantile  co. 

(144  Pac.  1154.) 

QamlBlunent — ^Nature  of — ^Proceeding  in  Bern. 

1.  "Garnishment"  is  a  proceeding  in  rem  to  invest  plaintiff  with 
power  to  appropriate,  to  the  satisfaction  of  a  debt  due  him  from  de- 
fendant, property  of  defendant  in  the  garnishee's  hands^  or  a  debt  due 
from  the  garnishee  to  defendant. 
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OTnlitfuiMnt  —  Statutory   ProceedingB  —  Oompliance   with   Statutory 
Remedy. 

2.  Gamisbinefiit  is  a  statutory  proeeedingr,  and  one  availing^  him- 
lelf  of  the  remedy  moat  comply  Bubstantially  with  the  statute  relating^ 
thereto. 

Oanlsluiient— Statutory  Procaedtags-^urladictlon  of  Court 

3.  A  plaintiff  in  garnishment  who  is  dissatisfied  with  the  cer- 
tificate of  the  garnishee,  required  by  Section  303,  L.  O.  L.,  must  obtain 
on  a  proper  showing  an  order  of  the  court  requiring  the  garnishee  to 
appear  at  a  time  and  place  for  examination  as  to  matters  stated  in 
the  certificate,  an-d  file  and  serve  on  the  garnishee  written  allegations 
and  interrogatories  as  required  by  Section  315,  or  the  court  will  not 
ebtain  jurisdiction  of  the  subject  matter. 

Oamlahmant^-^uxlBdictiOB — Service  of  AUegationa— Waiver. 

4.  A  garmshee  may,  by  appearance,  waive  the  service  of  allegations 
and  interrogatories  required  by  Section  315,  L.  O.  L.,  but  cannot  waive 
the  filing  thereof  essential  to  confer  jurisdiction. 

From  Marion:  Percy  R.  Kelly,  Judge. 

This  is  a  garnishment  proceeding  by  M.  A.  Mc- 
Laughlin and  Boy  H.  Wassam,  partners  as  the  Salem 
Lumber  Company,  against  the  Aumsville  Mercantile 
Company,  defendant,  and  the  E.  M.  Condit  &  Company, 
garnishee.  From  a  judgment  for  plaintiffs  against 
the  garnishee,  he  appeals.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Alva  0.  Condit  and  Mr.  George  G.  Bingham. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

Department  1.  Mb.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

On  July  7,  1913,  the  plaintiffs  obtained  a  judgment 
in  the  Circuit  Court  of  Marion  County  against  the 
defendant,  the  Aumsville  Mercantile  Company,  a 
corporation,  for  $168.30.  On  July  14,  1913,  the  plain- 
tiffs caused  a  writ  of  execution  to  issue  out  of  said 
court  to  enforce  said  judgment,  and  placed  it  in  the 
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hands  of  the  sheriff  of  said  county  for  service.  On 
July  15,  1913,  garnishment  process  was  duly  served 
on  E.  M.  Oondit  &  Co.,  for  the  purpose  of  levying 
upon,  in  the  possession  of  said  company,  certain  per- 
sonal property,  alleged  to  belong  to  the  defendant,  the 
Aumsville  Mercantile  Company.  After  the  said  gar- 
nishment notice  was  so  served  on  said  garnishee,  the 
latter  furnished  said  sheriff  a  certificate  stating  inter 
alia,  that  the  garnishee  had  no  property  of  any  nature, 
kind  or  description  in  his  possession  or  under  his  con- 
trol belonging  to  the  above-named  defendant,  the 
Aumsville  Mercantile  Company.  After  stating  the 
foregoing  facts,  said  certificate  set  forth  certain  facts 
in  the  nature  of  evidence  to  show  that  the  property 
that  the  garnishee  had  in  his  possession  did  not  belong 
to  the  defendant.  The  said  certificate  was  addressed 
to  the  sheriff  of  said  county  and  delivered  to  him  by 
the  garnishee.  Said  certificate  was  so  made  and  de- 
livered, on  or  about  September  23,  1913. 

On  September  30,  1913,  the  plaintiffs  filed  a  paper 
that  they  styled  a  ** reply"  to  the  ''answer"  of  the 
garnishee,  meaning  the  said  certificate  made  and  de- 
livered by  the  garnishee  to  said  sheriff,  as  stated 
supra,  and  set  forth  in  said  "reply"  various  facts  as 
to  the  ownership  of  the  property  that  the  plaintiffs  at- 
tempted to  levy  upon  in  the  possession  of  the  garnishee. 
This  garnishment  proceeding  was  tried  upon  said  cer- 
tificate and  said  ''reply"  thereto,  and  the  trial  court 
made  findings  of  fact  and  law,  and  rendered  a  judg- 
ment in  favor  of  the  plaintiffs  and  against  E.  M. 
Condit  &  Co.,  the  garnishee,  for  certain  specific  per- 
sonal property  described  therein,  and  directed  the 
said  sheriff  to  take  possession  of  said  personal  prop- 
erty under  said  writ  of  execution  and  to  sell  the  same 
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and  apply  the  proceeds  thereof  upon  the  judgment 
upon  which  said  writ  was  issued,  etc. 

The  said  E.  M.  Condit  &  Co.  appeals  and  assigns  the 
following  errors : 

*'(1)  The  court  erred  in  ordering  and  adjudging 
that  the  plaintiff  and  respondent  was  entitled  to  a 
judgment  against  the  defendant  and  appellant  for  the 
possession  of  1  Dayton  scale,  1  range,  2  iron  heaters, 
2  showcases,  1  cheese-cutter,  and  case,  1  coflfee-grinder, 
and  1  cream-separator,  or  either  of  them. 

"(2)  The  court  erred  in  holding  that  the  plaintiffs 
and  respondents  were  entitled  to  such  personal  prop- 
erty under  and  by  virtue  of  an  execution  or  otherwise. 

**(3)  The  court  erred  in  ordering  and  adjudging 
that  the  sheriff  of  Marion  County,  Oregon,  be  directed 
to  take  possession  of  said  personal  property  under 
such  execution  and  to  sell  the  same  or  any  part  thereof 
under  said  execution. 

**  (4)  The  court  erred  in  not  dismissing  the  so-called 
reply  of  the  plaintiff  to  the  answer  of  the  garnishee 
herein  and  in  not  dismissing  said  garnishee  and  in  not 
awarding  to  said  garnishee  its  costs  and  disbursements 
in  said  proceedings  had.*' 

In  the  conclusions  of  law  found  by  the  trial  court  is 
the  following: 

**It  is  stipulated  between  counsel  that  the  matter 
might  be  tried  upon  the  answer  of  garnishee  and  reply 
thereto  by  plaintiff,  and  statement  of  counsel  in  court, 
without  the  necessity  of  submitting  interrogatories 
and  allegations. ' ' 

The  only  question  that  we  find  it  necessary  to  deter- 
mine is :  Did  the  court  below  have  jurisdiction  to  render 
said  judgment  against  the  said  garnishee  T 

1--3.  *  ^  Garnishment ' '  is  in  the  nature  of  a  proceed- 
ing in  rem,  since  its  aim  is  to  invest  the  plaintiff  with 
the  right  and  power  to  appropriate  to  the  satisfaction 
of  a  debt  due  him  from  the  defendant  the  property 
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of  the  defendant  in  the  garnishee's  hands,  or  a  debt 
due  from  the  garnishee  to  the  defendant.  It  is  a 
purely  statutory  proceeding,  and  a  person,  desiring 
to  avail  himself  of  this  remedy,  must  comply  substan- 
tially with  the  terms  of  the  statute  relating  thereto. 
The  statutes  of  the  various  states,  relating  to  the  rem- 
edy of  garnishment,  differ  greatly  in  their  terms.  In 
this  case,  the  plaintiffs  had  obtained  a  judgment 
against  the  defendant,  and  they  caused  a  proper  writ 
of  execution  to  be  issued  against  the  property  of  the 
defendant  Under  a  writ  of  execution,  property  is 
levied  on  in  the  same  manner  and  with  like  effect  as 
similar  property  is  attached :  Section  233,  subdivision 
4,  and  Sections  300,  301  and  303,  L.  0.  L. 

Under  Section  303,  L.  0.  L.,  when  a  sheriff,  with  a 
writ  against  the  defendant  applies  to  a  person  men- 
tioned in  Section  300,  subdivision  3,  L.  0.  L.,  for  the 
purpose  of  levying  on  any  property  mentioned  therein, 
it  is  the  duty  of  such  person  to  furnish  him  a  certifi- 
cate, designating  the  amount  and  description  of  any 
property  in  his  possession  belonging  to  the  defendant. 
If  such  person  refuses  to  do  so,  or  if  the  certificate 
given  be  unsatisfactory  to  the  plaintiff,  he  may  be  re- 
quired by  the  court  to  appear  before  it  and  be  exam- 
ined on  oath  concerning  the  same.  Section  314,  L.  0.  L., 
provides  that  the  order  mentioned  in  Section  303, 
supra,  shall  require  such  person  to  appear  before  the 
court  or  judge  at  a  time  and  place  therein  stated,  and 
that  the  said  person  shall  be  known  as  the  garnishee 
in  the  proceedings  subsequent  to  the  making  of  such 
order. 

It  will  be  observed  that,  if  the  certificate  furnished 
the  sheriff  is  unsatisfactory  to  the  plaintiff,  the  next 
step  for  him  to  take  is  to  obtain  from  the  court  or  the 
judge  thereof  an  order  requiring  the  person  in  whose 
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possession  the  property  or  debt  has  been  levied  upon 
to  appear  before  the  court  or  judge  thereof  at  a  time 
and  place  stated,  to  be  examined  concerning  the  mat- 
ters mentioned  in  the  certificate.  By  Section  315, 
L.  O.  L.,  the  next  thing  that  the  plaintiff  is  required 
to  do  is  to  serve  upon  the  garnishee  written  allega- 
tions and  interrogatories,  touching  any  of  the  property 
liable  to  attachment,  as  to  which  the  garnishee  is  re- 
quired to  give  a  certificate,  as  provided  in  Section  303, 
supra.  By  Section  316,  L.  0.  L.,  the  garnishee  is  re- 
quired to  return  the  written  allegations  and  interroga- 
tories to  the  court  or  judge  with  his  answer  thereto. 
The  plaintiff  may  except  or  reply  to  the  answer  of 
the  garnishee  (Sections  318  and  319,  L.  0.  L,).  Sec- 
tion 320,  L.  0.  L.,  provides  that,  if  it  appears,  or  if, 
upon  trial,  it  shall  be  found,  that  the  garnishee  at  the 
time  of  the  levy  had  in  his  possession  any  property  of 
the  defendant  subject  to  attachment,  as  provided  in 
Section  303,  beyond  the  amount  admitted  in  the  certifi- 
cate, or  in  any  amount,  if  the  certificate  was  refused, 
judgment  may  be  given  against  him  for  the  value 
thereof  in  money.  Section  257,  L.  0.  L.,  makes  Sec- 
tions 313  to  332,  inclusive,  applicable  to  garnishment 
proceedings  where  the  levy  is  made  upon  a  writ  of  ex- 
ecution. 

We  have  given,  supra,  a  summary  of  the  sections 
of  the  code  applicable  to  garnishment  proceedings. 

The  response  that  a  person  is  required  to  make  to 
a  levy  upon  property  in  his  possession  belonging  to 
the  defendant  is  required  by  Section  303  to  be  in  writ- 
ing, and  it  is  called  a  *' certificate.*'  It  is  furnished 
to  the  sheriff  who  made  the  levy.  It  is  not  filed  in  the 
case  as  a  pleading.  If  the  party  refuses  to  furnish 
a  certificate,  or  if  he  furnishes  one  and  it  is  not  satis- 
factory  to  the  plaintiff,  the  court  may  require  him  to 
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appear  at  a  stated  time  and  place  and  be  examined 
relating  to  the  property  that  the  plaintiff  attempted 
to  levy  on.  In  this  case,  the  garnishee  furnished  the 
sheriff  a  certificate  stating,  inter  alia,  that  he  had  no 
property  of  any  nature  in  his  possession  or  under  his 
control,  belonging  to  the  defendant.  This  certificate 
was  addressed  to  the  sheriff  and  delivered  to  him.  It 
was  unsatisfactory  to  the  plaintiffs,  but  they  did  not 
make  a  showing  to  the  court  and  obtain  an  order 
thereof  requiring  the  garnishee  to  appear  in  court,  at 
a  time  and  place  stated,  to  be  examined  on  oath  con- 
cerning the  matters  stated  in  the  certificate,  and  then 
serve  upon  him  written  allegations  and  interrogatories 
as  required  by  statute.  In  fact,  no  order  for  the  ex- 
amination of  the  garnishee  was  applied  for  or  made, 
and  no  allegations  or  interrogatories  were  served  on 
the  garnishee  or  filed.  Instead  of  obtaining  the  order 
for  the  examination  of  the  garnishee  and  then  serv- 
ing on  him  the  allegations  and  interrogatories  pro- 
vided for  by  Section  315,  supra,  the  plaintiffs  filed  in 
the  court  below  what  was  termed  **a  reply  to  the  an- 
swer''  of  the  garnishee;  but  the  garnishee  had  not 
filed  any  answer  in  said  proceedings.  All  that  he  had 
done  was  to  furnish  to  the  sheriff  the  certificate  re- 
quired by  Section  303,  supra.  The  said  supposed 
*  *  reply ' '  set  up  certain  affirmative  matter.  As  stated 
s^pra,  the  plaintiffs  failed  to  obtain  from  the  court  or 
judge  thereof  any  order  for  the  examination  of  the 
garnishee,  or  to  serve  or  file  any  allegations  or  inter- 
rogatories required  by  the  statute,  and  hence  the 
appellant  contends,  inter  alia,  that  the  court  below 
did  not  acquire  or  possess  jurisdiction  of  the  subject 
matter  of  the  garnishment  proceedings,  and  that,  there- 
fore, the  judgment  appealed  from  is  void* 
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In  order  that  a  plaintiff  may  obtain  a  valid  judg- 
ment against  a  garnishee,  he  must  follow  substantially 
the  requirements  of  the  statute  relating  thereto. 

In  Case  v.  Noyes,  16  Or.  329,  333  (19  Pac.  104,  106), 
the  court  says,  inter  alia: 

**The  remedy  by  attachment  and  garnishment  is 
purely  statutory  and  to  make  them  available  to  a  party 
the  substantial  requirements  of  the  statute  must  be 
complied  with.  The  court  has  no  power  to  enlarge  or 
extend  them  beyond  the  letter  of  the  statute.  *  *  In 
this  case  no  allegations  whatever  were  served  or  filed. 
This  essential  and  fundamental  requirement  could  not 
be  omitted  or  neglected  by  the  plaintiff.  Without  such 
allegations  there  is  nothing  in  the  case  requiring  an 
answer  from  the  garnishee,  or  upon  which  a  judgment 
could  be  rendered  against  him. ' ' 

And  on  a  rehearing  in  said  case  (16  Or.  539,  (21  Pac. 
46),  the  court  says: 

*'No  allegations  whatever  were  filed,  and  in  such 
case  it  is  not  perceived  how  there  could  be  an  amend- 
ment. Counsel  for  the  respondent  insists  that  the  affi- 
davit used  before  the  judge  to  obtain  the  order  on  the 
garnishee  to  answer  might  be  treated  as  allegations 
within  the  meaning  of  the  code;  but  we  think  other- 
wise. Such  affidavit  cannot  supply  the  office  of  a 
pleading  which  the  code  expressly  requires  in  the  case. 
•  *  In  such  case  *  *  the  garnishee  is  in  court  for  a 
particular  purpose  specified  in  the  statute,  and  if  the 
plaintiff  would  succeed  against  him,  he  must  sub- 
stantially follow  the  statutory  requirements.'' 

In  Smith  v.  Conrad,  23  Or.  210,  211  (31  Pac.  398), 
the  court  says,  inter  aiia: 

*'The  only  question  for  our  consideration  is  whether 
a  valid  judgment  can  be  had  against  a  garnishee  with- 
out the  allegations  provided  for  in  Section  164  of  the 
code  (Section  315,  L.  0.  L.).  The  proceedings  are 
purely  statutory,  and  the  liabilities  imposed  and  rights 
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secured  by  the  process  of  garnishment  are  regulated 
entirely  by  the  statute,  and  to  that  we  must  look  for 
the  solution  of  the  question  before  us.  *  *  It  is,  how- 
ever, generally  agreed,  whatever  the  method  of  pro- 
cedure provided  by  statute,  that  the  process  of  gar- 
nishment is  in  effect  an  action  or  suit  by  the  plaintiff 
in  the  principal  action  against  the  garnishee  to  enforce 
a  liability  existing  against  him  and  in  favor  of  the  de- 
fendant. *  *  It  thus  appears  that  such  allegations 
perform  the  office  and  are  in  the  nature  of  a  complaint 
on  a  cause  of  action  which  exists  in  favor  of  the  de- 
fendant in  the  original  action  and  against  the  gar- 
nishee, and  tender  to  him  the  only  issues  he  is  re- 
quired to  answer,  or  that  the  court  is  authorized  to  try. 
AH  proceedings  prior  to  such  allegations  are  but  pre- 
liminary steps  leading  up  to  the  formation  of  an  issue 
between  the  plaintiff  and  the  garnishee  for  trial  by  the 
court.  *  *  By  the  service  of  the  order  of  the  court 
requiring  the  garnishee  to  appear  and  answer  at  a 
specified  time  and  place,  jurisdiction  of  his  person  is 
obtained ;  but  without  the  filing  of  the  allegations  the 
court  does  not  obtain  jurisdiction  of  the  subject  mat- 
ter, and  there  is  nothing  for  the  garnishee  to  answer, 
and  no  question  for  the  court  to  determine.  It  fol- 
lows that  no  waiver  by  the  garnishee  of  allegations 
can  confer  jurisdiction  upon  the  court  any  more  than 
a  waiver  of  a  complaint  in  an  ordinary  action  can  do 
so.  Before  the  jurisdiction  of  a  court  over  the  sub- 
ject matter  can  be  said  to  exist,  it  must  appear  that  a 
complaint,  or  what  stands  in  its  place,  has  been  sub- 
mitted, invoking  the  action  of  the  court  upon  a  matter 
within  the  scope  of  its  jurisdiction'':  1  Freeman, 
Judgments,  §  119. 

In  Altona  v.  Dabney,  37  Or.  334,  336  (62  Pac.  521), 
the  court,  inter  alia,  says : 

^*It  (a  motion  to  vacate  a  judgment)  is  based  upon 
the  fact  that  the  allegations  and  interrogatories  were 
neither  served  within  the  time  fixed  by  the  court  in  the 
order  for  the  examination  of  the  garnishee,  nor  upon 
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him  personally;  but  his  subsequent  appearance  by 
answer  was  a  waiver  of  an  irregularity  in  that  regard. 
The  allegations  in  a  garnishee  proceeding  are  essen- 
tial to  jurisdiction  of  the  subject  matter.  *  *  But 
jurisdiction  of  the  person  may  be  acquired  by  a  volun- 
tary appearance.'* 

4.  The  rule  is  settled  in  this  state  that  the  filing  of  the 
allegations  in  a  garnishment  proceeding  provided  for 
by  Section  315,  L  0.  L.,  is  necessary  to  confer  upon  the 
court  jurisdiction  of  the  subject  matter  of  the  proceed- 
ing, and  that  the  garnishee  may  waive  the  service  of 
the  allegations  by  an  appearance,  but  that  the  filing  of 
the  allegations  cannot  be  waived.  A  judgment  against 
the  garnishee,  where  no  allegations  were  filed,  is  with- 
out jurisdiction  of  the  subject  matter,  and  void. 

In  this  case,  no  allegations  were  either  served  or 
filed,  and  no  order  of  the  court  for  the  examination  of 
the  garnishee  was  made.  It  necessarily  follows,  under 
the  rule  settled  by  the  previous  decisions  of  this  court, 
that  the  judgment  against  the  garnishee  is  coram  non 
judice  and  void. 

In  Smith  v.  Conrad,  23  Or.  210,  211  (31  Pac.  398), 
the  court  says : 

**It  follows  that  no  waiver  by  the  garnishee  of  the 
allegations  can  confer  jurisdiction  upon  the  court  any 
more  than  a  waiver  of  a  complaint  in  an  ordinary  ac- 
tion can  do  so. ' ' 

We  conclude  that  the  judgment  against  the  gar- 
nishee is  void  for  want  of  jurisdiction,  and  for  this 
reason,  it  is  reversed.  Bevebsed. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Bubnett 
and  Mb.  Justice  Bean  concur. 
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SMITH  V.  ANDERSON. 

(U4  Pae.   1158.) 

Frand — ^Eleineiiit»— Pleading. 

1.  Each  component  of  fraud  must  be  alleged  and  found  to  exist  as 
a  matter  of  fact,  and  thel  absence  of  any  one  of  them  is  fatal  to  the 
party  asserting  fraud. 

Fraud  —  Fraudolent  Bepresentatloiifl  —  Matters  of  Fact  or  Opinion  — 
Statement  of  Fact. 

2.  A  statement  which,  by  reason  either  of  its  form  or  subject  mat- 
ter, amounts  merely  to  an  expression  of  opinion,  is  not  actionable, 
though  an  expression  of  opinion  may  be  so  blended  with  statefments  of 
fact  as  to  become  itself  a  statement  of  fact;  but  statements  as  to 
value  or  quality,  made  by  one  knowing  them  to  be  untrue,  with  intent 
to  deceive  and  mislead  the  one  to  whom  they  are  made,  and  by  which 
he  is  misled,  amount  to  an  affirmation  of  fact  rendering  him  liable 
therefor. 

Fraud— -<^ie8tlon  for  Jury— Fact  or  Opinion. 

3.  Whether  a  statement  is  an  expression  of  an  opinion  or  a  state- 
ment of  fact  is  generally  for  the  jury,  on  consideration  of  the  subject 
matter,  the  respective  knowledge  of  the  parties,  and  the  form  of  the 
statement. 

Appeal  and  Error — ^Preenrnptlona — ^Evidence  not  Shown  by  Record. 

4.  In  an  action  on  a  note,  defended  on  the  ground  of  a  false  and 
fraudulent  statement  as  to  the  value  of  the  property  for  which  it  was 
given,  where  the  record  on  defendants'  appeal  contained  none  of  the 
evidence,  the  Supreme  Court  would  presume  that  the  evidence  estab- 
lished that  the  statement  was  one  of  fact. 

Bills  and  Notes — ^Defenses— Fraud— Pleading  and  Proof. 

5.  In  an  action  on  a  note  given  as  a  part  consideration  for  a  pack- 
ing plant,  an  answer  alleging  that,  before  its  execution  and  the  pledg- 
ing of  its  collateral,  the  plaintiff's  assignor  represented  to  defendants 
that  the  company's  capital  stock  was  worth  at  least  $21,000,  such 
value  being  based  upon  its  plant  and  assets,  was  sufficient  to  admit 
evidelice  that  the  statement  was  one  of  fact,  and  not  of  opinion,  so  as 
to  constitute  actionable  fraud. 

From  Multnomah :  Robebt  G.  Morrow,  Judge. 

This  is  an  action  by  M.  E.  Smith  against  Oliver 
Anderson,  Hannah  Anderson  and  Frank  A.  Sweeney 
Company.  There  was  judgment  for  defendants  and 
plaintiff  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  Barnes  of 
Mr.  Marion  B.  Meacham  and  Mr.  W.  B.  Daggett,  with 
an  oral  argument  by  Mr.  Meacham. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  G.  Skulason. 

Department  2.  Mb.  Justice  McNary  delivered  the 
opinion  of  the  court 

Viewed  in  its  entirety,  this  proceeding  is  in  the 
nature  of  a  suit  to  foreclose  a  pledge  of  corporate 
stock.  On  November  8,  1912,  defendants  Oliver 
Anderson  and  Hannah  Anderson  executed  and  de- 
livered to  W.  B.  Daggett  a  promissory  note  for  $3,000. 
As  an  earnest  of  the  pajnnent  of  the  obligation,  100 
shares  of  the  capital  stock  of  the  Vancouver  Packing 
Company  were  transferred  by  the  makers  of  the  note 
to  the  payee.  According  to  the  complaint,  on  January 
24, 1913,  before  maturity,  and  for  a  valuable  considera- 
tion, W.  B.  Daggett,  without  recourse,  assigned  and 
delivered  to  plaintiff  the  promissory  note  and  the  cor- 
porate stock  given  to  secure  the  payment  thereof. 
Continuing,  the  pleading  recounts  that  Oliver  Ander- 
son and  Hannah  Anderson,  in  January,  1913,  sold  and 
delivered  to  the  Frank  A.  Sweeney  Company,  a  cor- 
poration, the  plant  and  all  the  personal  property  of  the 
Vancouver  Packing  Company,  and  as  a  part  of  the  con- 
sideration of  the  sale  the  purchaser  assumed  and 
agreed  to  repay  the  note  and  redeemed  the  corporate 
stock.  In  the  prayer  the  court  is  asked  to  pronounce 
judgment  upon  the  note,  and  **that  the  said  pledge  be 
foreclosed,  and  that  the  certificates  of  stock  be  sold 
according  to  law  and  the  practice  of  this  courf 

After  conceding  certain  of  the  allegations  and  deny- 
ing others,  defendants  aver  matters  which  they  insist 
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constitute  fraud,  and  are  substantially  that  on  Novem- 
ber 7, 1912,  in  consideration  of  the  transfer  to  them  of 
100  shares  of  the  capital  stock  of  the  Vancouver  Pack- 
ing Company,  Oliver  Anderson  and  Hannah  Anderson 
conveyed  to  one  R.  C.  Scott  and  T.  J.  Leonard  real  es- 
tate of  the  value  of  $25,000,  bearing  an  encumbrance 
thereon  of  $7,000;  that  representations  were  made  to 
the  Andersons  that  the  Vancouver  Packing  Company 
was  organized  under  the  laws  of  the  State  of  Washing- 
ton, having  its  principal  place  of  business  in  the  City 
of  Vancouver,  with  a  plant  and  assets  of  the  value  of 
$21,000,  leaving  ''a  difference  of  $3,000  due  from  these 
defendants  to  Scott  and  Leonard  in  said  trade."  To 
absorb  the  discrepancy  in  the  values  of  the  two  prop- 
erties, the  Andersons  executed  and  delivered  the  note 
in  question  to  R.  C.  Scott  and  T.  J.  Leonard,  and  also 
assigned  as  collateral  the  100  shares  of  the  capital 
stock  of  the  Vancouver  Packing  Company.  As  a  mat- 
ter of  convenience,  it  is  alleged,  the  note  was  taken  in 
the  name  of  W.  B.  Daggett.  The  kernel  of  the  defense 
is  contained  in  the  following  paragraph,  which  we 
quote  in  full : 

**That  before  the  execution  of  said  note  and  the 
pledge  of  said  collateral,  and  the  making  of  the 
trade  by  these  defendants,  the  Andersons,  with  said 
Scott  and  Leonard,  as  above  pleaded,  the  said  R.  C. 
Scott  and  T.  J.  Leonard  represented  to  these  de- 
fendants that  said  capital  stock  of  the  Vancouver 
Packing  Company  was  worth  at  least  $21,000,  such 
value  being  based  upon  the  plant  and  assets  of 
the  said  Vancouver  Packing  Company;  that  these  de- 
fendants, the  Andersons,  believed  said  representations 
as  to  value  and  relied  on  the  same  in  making  said  trade 
and  in  executing  and  delivering  said  note  and  stock, 
and  were  ignorant  of  the  true  value  of  said  capital 
stock  and  plant,  and  but  for  said  representations 
would  not  have  made  said  trade,  or  executed  and  de- 
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livered  said  note,  or  pledged  said  collateral ;  that  soon 
after  the  transfer  of  the  plant  of  said  Vancouver  Pack- 
ing Company  to  the  other  defendant  herein,  the  Frank 
A.  Sweeney  Company,  and  the  assumption  by  said 
company  of  said  note,  these  defendants,  the  Ander- 
sons, discovered  that  the  aforesaid  representations 
made  by  R.  C.  Scott  and  T.  J.  Leonard  were  in  fact 
false  and  fraudulent,  and  were  made  by  them  for  the 
purpose  and  with  the  intent  of  defrauding  these  de- 
fendants, the  Andersons,  and  cheating  them  of  their 
aforesaid  real  estate,  and  inducing  them  to  execute 
and  deliver  the  said  promissory  note  and  to  pledge 
said  stock;  that  said  plant  and  capital  stock  were  in 
fact  of  no  value,  as  the  said  R.  C.  Scott  and  T.  J.  Leon- 
ard well  knew ;  that  by  reason  of  said  fraudulent  rep- 
resentations these  defendants,  the  Andersons,  have 
received  no  value  or  consideration  for  said  promissory 
note  or  the  pledge  of  said  stock  and  have  been  damaged 
in  a  large  sum  in  connection  with  said  trade. ' ' 

Prom  recitals  found  in  the  judgment  we  are  in- 
formed that  by  consent  of  the  parties  a  jury  was 
impaneled  to  determine:  (1)  Whether  plaintiff  is  a 
holder  of  the  note  in  good  faith,  for  value,  and  with- 
out notice.  (2)  Whether  the  defense  of  fraud  was  sub- 
stantiated by  defendants.  On  the  first  proposition 
the  jury  returned  a  verdict  that  plaintiff  did  not  take 
the  note  in  good  faith,  for  value,  and  without  notice. 
As  to  the  second  inquiry,  the  judgment  recites  that 
plaintiff  expressly  consented  to  the  form  of  the  verdict 
which  was  returned  by  the  jury: 

'*We  the  jury  impaneled  in  the  above-entitled  cause 
to  try  certain  issues  therein,  find  that  the  defendants 
Oliver  Anderson  and  Hannah  Anderson  received  no 
value  for  the  three  thousand  dollar  -($3,000)  note  in 
question. '  * 

Sequentially,  the  court  entered  a  judgment  dismiss- 
ing the  cause.    The  record  on  appeal  consists  of  the 
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pleadings,  the  verdicts  of  the  jury,  and  the  judgment. 
Apparently,  then,  we  have  but  one  question  for  con- 
sideration, and  that  is  whether  the  new  matter  set 
forth  in  defendants'  answer  is  sufficient  to  constitute 
a  defense. 

1.  On  many  occasions  this  court  has  specified  and 
grouped  the  essential  elements  of  fraud  until  they 
have  been  placed  away  in  the  legal  storehouse  contain- 
ing the  settled  principles  of  our  jurisprudjence ;  the 
latest  expressions  of  this  court  being  found  in  Wheel- 
wright V.  Vanderbilt,  69  Or.  326  (138  Pac.  857),  and 
Outcault  Advertising  Co.  v.  Btiell,  71  Or.  52  (141  Pac. 
1020).  The  doctrine  of  these  cases  is  that  each  com- 
ponent of  fraud  must  be  alleged  and  found  to  exist 
as  a  matter  of  fact,  and  that  the  absence  of  any  one  of 
them  is  fatal  to  the  party  asserting  fraud. 

2-4.  Argument  is  advanced  by  counsel  for  plain- 
tiff that  misrepresentations  as  to  value  are  not  action- 
able, howsoever  false,  for  they  are  merely  expressions 
of  opinion  classified  as  ** dealer's  talk."  Bringing  in 
review  the  answer,  we  observe  this  allegation: 

**That  before  the  execution  of  said  note  and  the 
pledge  of  said  collateral  and  the  making  of  the  trade 
by  these  defendants,  the  Andersons,  with  said  Scott 
and  Leonard,  as  above  pleaded,  the  said  R.  C.  Scott 
and  T.  J.  Leonard  represented  to  these  defendants  that 
said  capital  stock  of  the  Vancouver  Packing  Company 
was  worth  at  least  $21,000,  such  value  being  based  upon 
the  plant  and  assets  of  said  Vancouver  Packing  Com- 
pany. ' ' 

Was  this  pecuniary  statement  one  of  fact  or  of  opin- 
ion? A  statement  which  by  reason  either  of  its  form 
or  subject  matter  amounts  merely  to  an  expression  of 
opinion  is  not  actionable,  for  it  is  one  upon  which  re- 
liance cannot  safely  be  placed;  however,  it  is  not 
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always  easy  to  decide  whether  a  given  statement  is  one 
of  opinion  or  of  fact.  To  be  considered  in  deciding 
the  question  is  the  subject  matter,  the  respective 
knowledge  of  the  parties,  and  the  form  of  the  state- 
ment. These  matters  are  ordinarily  for  the  deter- 
mination of  the  jury.  An  expression  of  opinion  may 
be  so  blended  with  statements  of  fact  as  to  become 
itself  a  statement  of  fact :  20  Cyc.  18.  The  record  on 
appeal  contains  none  of  the  evidence  that  was  pre- 
sented either  to  the  court  or  jury  on  these  matters. 
Consequently  we  are  forced  to  presume  that  evidence 
was  introduced  in  the  case  which  had  the  effect  of  es- 
tablishing that  the  statement  regarding  value  was  one 
of  fact.  In  the  case  of  KoeJUer  v.  Dennison,  72  Or. 
362  (143  Pac.  649),  Mr.  Justice  Eakin  in  his  concur- 
ring opinion  said : 

"As  a  general  rule,  the  mere  expression  of  an 
opinion  which  is  understood  to  be  only  an  opinion 
does  not  render  the  person  expressing  it  liable  for 
fraud;  but  where  the  statements  are  as  to  value  or 
quality,  and  are  made  by  a  person  knowing  them  to  be 
untrue,  with  intent  to  deceive  and  mislead  the  one  to 
whom  they  are  made,  and  by  which  he  is  misled,  they 
may  amount  to  an  aflSrmation  of  fact  rendering  him 
liable  therefor.  The  rule  that  no  one  is  liable  for  an 
expression  of  an  opinion  is  applicable  only  when  the 
opinion  stands  by  itself  as  a  distinct  thing." 

5.  Lending  every  intendment  in  favor  of  the  plead- 
ing, we  are  of  the  opinion  that  the  allegation  concern- 
ing the  representation  of  value  was  suflBcient  to  admit 
evidence  that  the  statement  was  one  of  fact,  and  not 
of  opinion,  and,  therefore,  did  constitute  actionable 
fraud.  Whether  a  certain  statement  embodies  mat- 
ters of  opinion  or  of  fact  is  discussed  in  Turk  v.  Bots- 
ford,  70  Or.  198  (139  Pac.  925),  and  Boelk  v.  Nolan, 
56  Or.  229  (107  Pac  689). 
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Under  the  state  of  the  record,  there  remains  nothing 
further  to  consider,  and  the  judgment  of  the  lower 
court  will  be  aflSrmed.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Eakin 
and  Mr.  Justice  Bean  concur. 


Argued  December  18,  affirmed  December  29,  1914. 

WHITE  V.  MULTNOMAH  COUNTY. 

(144  Pac.  1193.) 

Counties  —  Bale   of   Bonds  —  PnbUcatlon  —  '^Newspaper"  —  'Xeading 
Nemvaper." 

1.  Under  Laws  of  1913,  page  706,  Section  17,  requiring  the  pub- 
lication of  notice  for  two  weeks  before  any  sale  of  county  bonds,  in 
one  newspaper  in  the  county,  and  in  one  leading  newspaper  in  Port- 
land, and  in  one  leading  financial  newspaper  in  New  York  City,  a 
publication  of  notice  in  a  weekly  newspaper  in  the  county  and 
in  a  daily  paper  in  Portland,  and  in  a  daily  paper  in  New  York 
once  for  two  weeks  before  the  time  fixed  for  opening  the  bids  and  sell- 
ing the  bonds  is  sufficient,  a  "newspaper"  being  a  publication  in  num- 
bers, consisting  commonly  of  single  sheets,  and  published  at  short 
intervals,  conveying  intelligence  of  passing  events,  and  a  "leading 
newspaper''  meaning  a  newspaper  having  a  good  circulation  in  the 
community  where  it  leads,  so  as  to  give  publicity  to  matters  stated 
therein. 

[As  to  what  constitutes  a  newspaper,  see  note  in  Ann.  Cas. 
1913D,  879.  As  to  place  of  publication  of  newspaper,  see  note  in 
Ann.  Cas.  1913E,  295.] 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

This  is  a  suit  by  Walter  F.  White  against  Mult- 
nomah County,  a  municipal  corporation,  Rufus  C.  Hol- 
man,  D.  V.  Hart  and  W.  L.  Lightner,  as  county  com- 
missioners. From  a  decree  for  defendants,  plaintiff 
appeals.  The  facts  are  stated  in  the  opinion  of  the 
court.  Affibmbd.     Suit  Dismissed. 

For  appellant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Lynn  B.  Coovert. 
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For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  Arthur 
A.  Murphy,  Depnty  District  Attorney,  with  an  oral 
argoment  by  Mr.  Eva/ns. 

In  Banc.  Mb.  Justice  Ramsey  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  the  plaintiff,  as  a  taxpayer  of  Mult- 
nomah County,  against  the  defendants  as  the  legally 
constituted,  qualified  and  acting  board  of  county  com- 
missioners of  said  county,  to  enjoin  the  issuance  of 
$250,000  worth  of  bonds  proposed  to  be  issued  by  the 
defendants  as  oflScers  of  Multnomah  County,  to  aid  in 
the  construction  of  a  certain  interstate  bridge  and  the 
approaches  thereto,  across  the  Columbia  River,  on  a 
line  from  Portland,  to  Vancouver,  Washington. 
These  bonds  constitute  a  part  of  an  issue  of  $1,250,000 
in  bonds,  authorized  to  be  issued  for  the  purpose  in- 
dicated, by  the  people  of  Multnomah  County,  Oregon, 
at  an  election  held  November  4,  1913,  under  the  pro- 
visions of  Chapter  349  of  the  General  Laws  of  Oregon 
for  1913.  The  validity  of  said  Chapter  349  of  the  Gen- 
eral Laws  for  1913,  and  the  election  held  thereunder, 
by  which  the  issuance  of  $1,250,000  in  bonds  was  au- 
thorized, has  already  been  before  this  court  in  the  case 
of  Stoppenhack  v.  Multnomah  County,  71  Or.  493  (142 
Pac.  832),  and  said  act  of  the  legislature  was  therein 
held  to  be  constitutional  and  the  election  thereunder 
was  declared  to  be  valid.  It  is  alleged  in  plaintiff's 
complaint  and  admitted  by  defendants'  demurrer  that 
the  bonding  committee,  by  a  resolution  passed  at  a 
xaeeting  on  October  15, 1914,  directed  the  county  clerk  to 
invite  proposals,  by  public  advertisement  in  the  man- 
ner provided  by  law,  for  the  sale  of  $250,000  of  bonds, 
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and  directed  that  the  advertisement  be  published  in 
the  **  Evening  Telegram  *'  of  Portland,  Oregon,  a  lead- 
ing newspaper  published  daily,  the  ^^ Pacific  Banker'* 
of  Portland,  Oregon,  which  is  published  weekly,  and 
the  *^  Daily  Bond  Buyer"  of  New  York  City,  New 
York,  a  leading  financial  newspaper  published  daily  in 
New  York  City,  New  York.  It  was  further  provided 
by  said  resolution  that  the  bids  be  opened  on  Novem- 
ber 9,  1914.  Acting  under  said  authority,  the  county 
clerk  of  Multnomah  County  caused  to  be  published  on 
the  24th  day  of  October,  the  31st  day  of  October,  and 
the  7th  day  of  November,  1914,  a  notice  of  sale  of  said 
bonds,  the  form  or  sufficiency  of  which  is  not  contested 
here.  Pursuant  to  said  notice  and  advertisement,  16 
different  proposals  for  said  bonds  were  received  and 
opened  on  November  9,  1914,  among  them  being  the 
joint  proposal  of  Harris  Trust  &  Savings  Bank  of 
Chicago,  and  Morris  Brothers,  of  Portland,  offering 
to  purchase  $250,000  of  said  bonds  at  the  rate  of  5 
per  cent  interest  from  July  1,  1914,  for  the  price  of 
$253,375,  which  said  proposal  was  the  highest  and  best 
bid  received,  and  which  was  in  compliance  with  the 
terms  of  the  advertisement,  and  which  was  accepted. 
It  is  now  proposed  by  the  defendants  to  issue  said 
bonds  to  said  bidders  in  accordance  with  the  terms  of 
said  bid.  The  sole  point  in  dispute  is  the  sufficiency  of 
the  publication  of  the  advertisement  for  proposals. 
Defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  authorize  equi- 
table intervention,  and  this  demurrer  was  sustained, 
and,  the  plaintiff  having  declined  further  to  plead,  the 
suit  was  dismissed,  from  which  decree  appellant  now 
appeals  to  this  court. 
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Section  17  of  Chapter  349  of  the  Laws  of  1913  pre- 
scribes the  notice  that  was  required  to  be  given.  It  is 
as  follows : 

"No  bonds  authorized  by  this  act  shall  be  sold  for 
less  than  par  or  for  anything  but  cash.  All  bids  to 
purchase  bonds  must  be  sealed  and  accompanied  by 
certified  check  for  5  per  cent  of  the  amount  of  the  bid 
and  the  bonding  committee  may  reject  any  and  all  bids. 
Said  committee  shall  advertise  in  one  newspaper  in  the 
county,  if  there  be  one,  cmd  in  one  leading  newspaper 
in  Portland,  Oregon,  and  in  one  leading  financial  news- 
paper in  New  York  City  for  two  weeks  before  any  sale 
of  bonds,  the  fact  of  such  sale,  inviting  bids  therefor 
and  stating  such  facts  as  will  interest  prospective  pur- 
chasers; for  example,  the  date  and  place  of  sale,  the 
terms  of  sale,  the  character  of  the  bonds,  the  amount, 
interest  and  denomination  thereof,  the  fact  that  all 
bids  must  be  accompanied  by  a  certified  check  for  5 
per  cent  of  the  amount  of  the  bid,  that  any  and  all  bids 
may  be  rejected,  that  the  bonds  may  be  sold  only  for 
cash,  not  below  par,  and  to  the  highest  bidder  and  such 
other  facts  as  may  in  the  judgment  of  said  committee 
procure  the  most  advantageous  sale  of  said  bonds. ' ' 

The  bonding  committee  was  required  to  advertise 
for  two  weeks  before  any  sale  of  bonds  in  certain  kinds 

of  newspapers.     The  plaintiff's  contention  is  set  forth 

in  his  brief  as  follows : 

**By  the  terms  of  Section  17,  Chapter  349,  Laws  of 
1913,  it  is  required  that  the  bonding  committee  shall 
advertise  for  two  weeks  before  any  sale  of  bonds.  It 
is  the  contention  of  appellant  herein  that  the  require- 
ment that  the  notice  *  shall'  be  advertised  'for  two 
weeks'  is  mandatory  upon  the  bonding  committee,  and 
is  jurisdictional  to  the  valid  issuance  of  any  bonds. 
Appellant  does  not  contest  the  sufficiency  of  the  publi- 
cation of  that  notice  inserted  in  the  *  Pacific  Banker'  of 
Portland,  Oregon,  because  it  appears  that  the  notice 
was  published  in  all  issues  of  that  paper  between  Oo- 
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tober  24,  1914,  and  November  7,  1914,  both  inclusive. 
But  appellant  earnestly  contends  that  the  defendants, 
having  chosen  two  daily  papers  for  the  publication  of 
their  notice  of  sale,  have  not  complied  with  the  law  by 
inserting  the  notice  in  only  one  issue  per  week  therein. 
And  this  defect  is  vital  to  a  valid  publication. 

The  plaintiflf  admits  that  the  publication  of  the  no- 
tice in  the  ''Pacific  Banker '^  of  Portland  was  proper, 
as  it  is  a  weekly  paper  and  the  notice  was  published 
in  all  issues  of  that  paper  during  the  two  weeks  period ; 
but  he  insists  that  the  publication  of  the  notice  in  the 
''Evening  Telegram'*  of  Portland  and  the  "Daily 
Bond  Buyer *'  of  New  York  were  insufficient,  because 
said  papers  are  published  daily,  and  said  notice  was 
published  in  each  of  them  only  three  times.  The  plain- 
tiff contends  that  the  notice  should  have  been  pub- 
lished in  every  issue  of  said  daily  papers  for  the  period 
of  two  weeks.  The  statute  cited  supra,  requires  the 
notice  to  be  published  for  a  period  of  two  weeks  before 
the  sale  of  the  bonds.  ' '  Two  weeks, ' '  within  the  mean- 
ing of  this  statute,  comprises  14  successive  days,  and 
this  statute  requires  the  publication  of  the  notice  for 
that  period  of  time.  It  does  not  require  it  to  be  pub- 
lished for  three  weeks  or  21  days ;  but  the  publication 
for  a  longer  period  than  that  required  by  the  statute 
does  not  vitiate  the  publication.  This  statute  does 
not  require  that  either  of  the  newspapers  in  which  the 
notices  are  required  to  be  published  be  a  daily.  It 
does  not  say  how  frequently  the  papers  should  be  pub- 
lished; but  as  the  notice  is  required  to  be  published 
for  a  period  of  two  weeks,  it  is  evident  that  a  publica- 
tion at  least  once  a  week  for  that  period  of  time  was 
intended.  Each  of  the  three  papers  mentioned  in  thr 
statute  is  required  to  be  a  newspaper  and  one  of  then 
is  required  to  be  a  leading  newspaper  of  the  City  ot 
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Portland  and  another  must  be  a  leading  financial  news- 
paper in  New  York  City.  It  is  evident  that  it  was  not 
intended  to  require  the  publication  of  the  notice  in  a 
daily  newspaper.  A  weekly  paper  is  sufficient  if  it 
possesses  the  other  qualities  required. 

In  his  Law  Dictionary  (2  ed.),  page  816,  Mr.  Black 
defines  a  newspaper  thus : 

**  According  to  the  usage  of  the  commercial  world,  a 
newspaper  is  defined  to  be  a  publication  in  numbers, 
consisting  commonly  of  single  sheets,  and  published  at 
short  and  stated  intervals,  conveying  intelligence  of 
passing  events. '^ 

If  the  legislature  had  intended  that  the  notices  re- 
quired by  said  act  to  be  published  should  be  published 
daily  or  in  a  daily  paper,  it  would  have  so  stated  in  the 
act.  The  only  requirement,  except  as  to  the  characters 
and  places  of  publication  of  the  papers,  is  that  the  com- 
mittee  shall  advertise  ^*for  two  weeks  before  any  sale 
of  bonds.*' 

In  17  Ency.  PI.  &  Pr.,  page  98,  it  is  said : 

**It  is  generally  held  that  where  a  notice  is  required 
to  be  published  for  a  certain  number  of  weeks,  publica- 
tion once  a  week  for  that  number  of  successive  weeks  is 
sufficient.'* 

The  point  contended  for  by  the  plaintiff  is  that,  in- 
asmuch as  the  committee  published  said  notice  in  two 
daily  papers  it  was  incumbent  on  them  to  publish  it 
in  every  issue  of  those  papers  for  the  period  of  two 
weeks.  He  admits  that  publication  once  a  week  for 
the  period  of  two  weeks  would  have  been  sufficient,  if 
it  had  been  done  in  weekly  newspapers  having  the  re- 
quired qualifications,  but  he  insists  that,  inasmuch  as 
two  of  the  papers  selected  by  the  committee  were 
daUies,  the  notice  should  have  been  run  in  every  issue 
of  those  papers  during  the  two  weeks  period.    We  are 
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nnable  to  see  any  good  reason  for  the  plaintiflF's  con- 
tention. These  two  papers  are  admitted  to  be  leading 
newspapers  in  the  cities  in  which  they  are  published. 
A  paper  could  not  be  *^a  leading  newspaper '*  without 
having  a  good  circulation  in  the  community  where  it 
leads,  and  publication  of  a  notice  in  such  a  paper  would 
give  pvhlidty  to  the  matters  stated  therein.  That  is 
what  the  legislative  assembly  intended  to  effect.  The 
plaintiff's  contention  is  supported  by  decisions  of  the 
Supreme  Court  of  Nebraska :  Union  Pacific  R.  Co.  v. 
Montgomery,  49  Neb.  429  (68  N.  W.  619) ;  Claypool  v. 
Rohh,  90  Neb.  193  (133  N.  W.  178) ;  Smith  v.  Potter,  90 
Neb.  298  (133  N.  W.  437).  However,  we  are  unable  to 
assent  to  the  rule  adopted  in  Nebraska  and  insisted 
upon  by  the  plaintiff. 

In  Commonwealth  v.  Allen,  203  Mass.  529,  530  (89 
N.  E.  918),  a  statute  was  invoked  that  required  a  cer- 
tain regulation  to  be  advertised  for  at  least  two  weeks 
in  two  or  more  newspapers  published  in  Boston,  and 
the  Supreme  Court  of  Massachusetts,  commenting 
thereon,  says  inter  alia: 

'•The  regulation  in  question  was  duly  passed  and 
advertised  in  Boston  newspapers  as  follows:  In  the 
'Transcript'  and  'Globe'  from  December  15,  1908,  to 
December  29,  1908,  inclusive,  except  on  the  two  Sun- 
days •  *  and  on  Christmas  in  the  'Transcript';  and 
in  the  'Herald'  from  December  22,  1908,  to  January 
4,  1909,  inclusive,  except  on  the  Sundays  of  December 
27  and  January  3.  The  'Globe'  and  'Herald'  issue 
Sunday  editions,  but  the  'Transcript'  does  not,  and  the 
exceptions  do  not  show  whether  it  was  published  on 
Christmas,  1908.  The  point  relied  on  by  the  defendant 
is  that  the  regulation  was  not  published  as  required 
by  the  statute.  He  contends  that  an  advertisement  for 
at  least  14  consecutive  days,  including  Sundays  and 
holidays,  will  alone  satisfy  the  terms  of  the  statute.  *  * 
But  an  examination  of  the  statutory  phrase  quoted 
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from  the  section  we  are  considering  in  the  light  of 
other  statutes  and  the  decisions  of  this  court  makes  it 
clear  that  it  is  not  susceptible  of  the  construction  urged 
by  the  defendant.  In  Bachelor  v.  Bachelor,  1  Mass. 
256,  an  order  of  the  notice  to  be  published  *  three  weeks 
successively'  was  held  to  have  been  complied  with  if 
printed  once  a  week  in  a  newspaper  issued  semi- weekly. 
Statutes  of  1863,  Chapter  107,  Section  2,  required  a 
notice  to  be  published  ^for  two  weeks  successively'  in 
a  newspaper  in  Springfield.  A  publication  in  a  daily 
newspaper  two  days  in  each  week  was  held  to  be  a 
compliance  with  the  statute :  Brewer  v.  Springfield,  97 
Mass.  152.  General  Statutes,  Chapter  19,  Section  14, 
provided  that  rules  as  to  carriages  must  be  published 
*at  least  one  week  in  some  newspaper.'  Such  rules 
adopted  by  the  board  of  aldermen  of  Boston  were  held 
to  be  legal  by  publication  once  in  several  Boston 
papers:  Commonwealth  v.  Matthews,  122  Mass.  60. 
The  validity  of  tax  sales  under  statutes  requiring  an 
advertisement  for  *  three  weeks '  *  *  has  never  been 
questioned  because  made  only  once  in  each  week.  *  * 
All  that  the  present  statute  requires  is  such  an  adver- 
tisement in  two  weeks  as  may  be  reasonable  notice  to 
the  people.  It  is  conceivable  that  a  publication  in 
weekly  newspapers  or  once  a  week  in  daily  newspapers 
of  sufficient  circulation  and  public  regard  might  be  a 
compliance  with  the  law.  Clearly  the  advertisement 
here  assailed  was  sufficient." 

In  Bachelor  v.  Bachelor,  1  Mass.  256,  the  statute  re- 
lied on  required  a  notice  for  the  sale  of  real  estate  to 
be  published  in  a  newspaper  ''three  weeks  succes- 
sively." The  notice  was  published  in  a  paper  issued 
semi- weekly,  on  June  30th,  July  7th,  and  July  11th.  It 
was  published  three  times  in  a  semi- weekly  paper,  and 
it  was  contended  that  it  had  not  been  published  three 
weeks  successively;  but  the  court  held  that  the  law  had 
been  substantially  complied  with. 

In  Brewer  v.  Springfield,  97  Mass.  152,  the  facts 
were  that,  a  statute  required  a  notice  to  be  published 
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*'for  two  weeks  snccessively ' *  in  a  newspaper,  and  it 
had  been  published  in  only  four  issues  of  a  daily  paper, 
and  the  court  held  that  the  notice  had  been  published 
*'for  two  weeks  successively,"  as  the  statute  required. 
In  Knox  County  v.  Ninth  National  Bank,  147  TJ.  S. 
91  (37  L.  Ed.  93,  13  Sup.  Ct.  Rep.  267),  a  part  of  the 
syllabus  is : 

*  *  An  order  of  court,  directing  a  notice  of  an  election 
which  was  to  take  place  in  34  days  to  be  given  by 
publication  in  a  designated  newspaper  for  five  weeks, 
must  be  construed  to  mean  a  publication  in  each  of  the 
five  weeks.'* 

We  conclude  that  the  rule  prevailing  in  Massachu- 
setts is  a  better  one  than  that  in  vogue  in  Nebraska. 
In  Nebraska,  it  is  held  that  where  a  notice  is  required 
to  be  published  for  a  stated  number  of  weeks,  its  pub- 
lication once  a  week  for  the  required  period  is  a  com- 
pliance with  the  statute,  if  it  is  published  in  a  weekly 
newspaper,  but  that,  if  it  is  published  in  a  daily  paper, 
it  must  be  published  in  every  issue  of  that  paper  dur- 
ing the  specified  period.  If  a  weekly  newspaper  has 
10,000  subscribers,  and  a  daily  paper  has  that  number, 
other  things  being  equal,  we  presume  that  the  publica- 
tion of  a  notice  in  the  daily  paper  would  impart  notice 
to  about  as  many  persons  as  publication  thereof  in  the 
weekly  paper  would. 

In  the  larger  cities,  the  leading  dailies  have  more 
subscribers  and  reach  more  people  than  the  weekly 
press  do,  we  believe.  As  a  vehicle  for  giving  publicity 
to  a  proposed  sale  of  bonds,  it  seems  to  us  that  one 
publication  in  a  leading  daily  paper  is  as  effective  as 
one  publication  in  a  leading  weekly.  In  this  matter, 
the  statute  requires  the  publication  of  the  notice  ''for 
two  weeks  before  any  sale  of  bonds ' '  in  one  newspaper 
in  the  county  where  the  bonds  are  to  be  issued,  and  in 
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one  leading  newspaper  in  the  City  of  Portland,  and 
in  one  leading  financial  newspaper  in  the  City  of  New 
York,  The  defendants  caused  the  publication  of  the 
notice  in  the '  'Pacific  Banker '^  of  Portland,  Multnomah 
County,  published  weekly,  and  in  the  **  Evening  Tele- 
gram,'* published  daily  in  the  City  of  Portland,  and 
Ln  the  *' Daily  Bond  Buyer, '*  published  daily  in  New 
York  City.  The  bids  for  the  bonds  were  to  be  opened 
on  November  9,  1914.  Said  notice  was  published  in 
each  of  said  three  newspapers  on  October  24  and 
October  31  and  November  7,  1914.  Said  notice  was 
published  once  a  week  for  two  successive  weeks  prior 
to  the  time  fixed  for  opening  the  bids  and  selling  the 
bonds.  In  fact,  said  notice  was  published  three  times 
in  each  of  said  newspapers. 

We  conclude  that  the  notice,  given  as  stated  supra, 
was  a  compliance  with  the  said  statute,  and  that  the 
defendants  have  a  right  to  issue  and  sell  said  bonds, 
and  that  the  plaintiff's  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  The  demurrer 
to  the  said  complaint  is  therefore  sustained,  and  the 
suit  is  dismissed  and  the  decree  of  the  court  below 
is  affirmed.  Affibmed. 


Argued  December  4,  affirmed  December  29,  1914. 

TELSCHOW  V.  QUIGGLE.* 

(145  Pac.  11.) 

Vendor  and  PnrchaBer — ^Bona  Fide  Pnrcliaser — ^Notice. 

1.  Where  a  grantor,  executing  a  deed  with  the  grantee  in  blank, 
remained  in  poBBession  of  the  property,  and  a  third  person,  obtaining 
the  deed  without  authority  to  fill  in  the  name  of  the  grantee,  except 

-  ■    ^—^^ 

*A8  to  the  necessity  and  .sufficiency  of  delivery  of  a  deed,  see  note 
in  10  L.  Ed.  (U.  S.)  903. 

For  the  title  of  a  horui  fide  purchaser  from  a  fraudulent  grantee,  see 
note  in  67  L.  B.  A.  891,  898. 

The  authorities  passing  upon  possession  of  land  as  notice  of  title 
are  reviewed  in  a  not^  in  13  L.  R.  A.  (N.  S.)  49.  Beportee. 
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on  specified  conditions,  inserted  the  name  of  the  grantee  without  the 
performance  of  tlie  conditions,  and  the  grantee  conveyed  the  property 
to  another,  who  relied  on  the  grantee's  representations,  the  latter  was 
not  a  bona  fide  purchaser,  and  acquired  no  title  as  against  the  grantor. 

Vendor  and  PnrchaMr— Bona  Fide  Pnrcliaser — ^Wlio  la. 

2.  Where  a  deed  executed  by  a  grantor,  with  a  blank  for  the  gran- 
tee, is  surreptitiously  and  fraudulently  taken  from  the  grantor's  house 
and  the  blank  filled  up,  no  title  passes,  and  a  hoTia  fide  purchaser  for 
a  valuable  consideration  from  the  grantee  in  the  deed  acquires  no  title, 
especially  if  the  grantor  remains  in  possession  of  the  property. 

[As  to  what  constitutes  delivery  of  deed,  see  notes  in  16  Am. 
Dec.  35;  58  Am.  Bep.  289;  53  Am.  St.  Bep.  537.  As  to  validity 
of  deed  to  blank  grantee,  see  note  in  Ann.  Cas.  1912A,  538.] 

Deeds— Deliyery— Effect. 

3.  A  deed  delivered  to  the  grantee  without  the  express  or  implied 
consent  of  the  grantor  that  the  deed  shall  pass  irrevocably  from  his 
control  conveys  no  title  to  the  grantee. 

Deeds — ^DeUyery— Effect. 

4.  A  deed  with  a  blank  for  a  grantee  is  a  conveyance  only  where 
the  blank  is  filled  by  one  authorized  to  fill  it,  before  or  at  the  time  of 
delivery  to  the  grantee,  and  on  compliance  with  the  conditions  im- 
posed by  the  grantor. 

Deeds — ^Mutaal  Assent  of  Parties. 

5.  The  force  of  a  deed  depends  on  the  mutual  assent  of  the  parties 
to  it,  without  which  there  can  be  no  delivery. 

Vendor  and  Pnrchaser — Bona  Fide  Pnrdiaser — ^Notice. 

6.  One  contemplating  the  purchase  of  land  from  a  grantee  while 
the  grantor  remains  in  possession  must  take  notice  of  the  rights  of  the 
grantor  which  may  exist  outside  the  deed. 

From  Lane :  La  whence  T.  Habbis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  August  Telschow  against  Qeorge 
E.  Quiggle,  F.  L.  Kelly  and  Carl  Tucker,  to  set  aside 
two  deeds  of  a  quarter  section  of  land  in  Lane  County, 
for  the  reason  that  the  one  from  plaintifiF  was  obtained 
and  delivered  by  means  of  a  fraudulent  scheme,  and 
was  void,  and  the  other  to  defendant  Kelly  passed  no 
title.    From  a  decree  rendered  in  favor  of  plaintiff, 
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and  against  defendants,  George  E.  Quiggle,  F.  L. 
Kelly  and  Carl  Tucker,  defendant  Kelly  appeals. 

Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Jeffrey  d  Lenon,  with  an  oral  argument  by 
Mr,  Charles  E.  Lenon. 

For  respondent  there  was  a  grief  over  the  names  of 
Mr.  Richard  8.  Smith  and  Messrs.  Woodcock  d  Bryson, 
with  an  oral  argument  by  Mr.  Smith. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  appears  that  the  plaintiff,  August  Telschow,  was 
a  man  of  advanced  years,  uneducated  and  ignorant  of 
business  ways.  He  obtained  title  under  the  homestead 
laws  to  a  quarter  section  of  land  in  a  remote  part  of 
Lane  County.  He  had  been  living  on  this  place  for  a 
long  time,  when  the  defendant  Carl  Tucker  and  wife 
came  to  live  with  him.  As  time  went  on  the  plaintiff 
gained  confidence  in  Tucker,  and  there  was  some  talk 
between  them  in  regard  to  trading  the  former's  land 
for  a  farm  in  the  Willamette  Valley.  Pursuant  to  this 
talk,  on  the  18th  of  June,  1912,  plaintiff  and  Tucker 
went  to  Florence,  where  Telschow  executed  and  ac- 
knowledged a  deed  of  the  land  with  the  name  of  the 
grantee  in  blank,  the  possession  of  which  was  retained 
by  plaintiff  for  some  time.  When  Tucker  started  for 
the  Willamette  Valley,  Telschow  permitted  him  to  take 
the  deed  with  authority  to  trade  the  land  for  a  farm 
of  equal  worth  in  the  valley.  Tucker  had  no  authority 
to  insert  the  name  of  the  grantee  in  the  deed  or  deliver 
the  same,  except  upon  the  conditions  stated  by  the 
plaintiff.  Tucker  went  to  Portland,  Oregon,  retained 
the  deed  until  August,  and  wrote  the  plaintiff  that  he 
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had  not  been  able  to  trade  the  land.  About  the  last 
of  August  he  met  defendant  Quiggle,  whom,  he  states, 
he  informed  in  regard  to  the  conditions  of  the  deed, 
and  with  whom  he  exchanged  the  land,  pursuant  to 
Quiggle  ^s  advice,  for  two  residence  lots  in  Portland, 
subject  to  a  mortgage,  and  40  acres  of  land  in  Clark 
County,  Washington,  also  subject  to  a  mortgage. 
These  properties  were  deeded  directly  to  Tucker  by 
Quiggle,  whose  name  was  inserted  in  the  deed  by  a 
stenographer.  The  instrument  was  then  recorded, 
September  3,  1912,  in  the  records  of  deeds  of  Lane 
County,  Oregon.  Tucker  soon  traded  the  property  for 
two  second-hand  automobiles,  which  he  sold. 

The  Circuit  Court  found,  and  the  evidence  shows, 
that  Quiggle  knew  of  the  conditions  attached  to  the 
authority  conferred  upon  Tucker  by  plaintiff,  knew  that 
Tucker  had  no  authority  to  make  the  exchange,  and  that 
Quiggle  was  a  party  to  the  fraud  practiced  in  the 
transaction.  Quiggle  had  never  seen  the  Lane  County 
land,  and  had  no  knowledge  of  the  same,  except  such 
as  he  received  from  Tucker.  The  trial  court  found 
that  the  manner  in  which  the  deed  was  obtained  was 
a  species  of  larceny.  About  four  days  after  Quiggle 
obtained  the  deed,  he  traded  the  land  to  defendant 
Kelly  for  the  furnishings  and  lease  of  a  rooming-house 
in  Portland,  known  as  the  ^*Otis  Eooming-house, ' ' 
and  received  a  bill  of  sale  therefor.  Quiggle,  as  a  wit- 
ness for  defendants,  testified  that  he  gave  Kelly  all 
the  information,  in  regard  to  the  land  in  question,  that 
he  received  from  Tucker.  After  the  execution  of  the 
deed,  June  18,  1912,  Telschow  resided  upon  the  land, 
and  was  in  the  exclusive,  open  and  notorious  posses- 
sion thereof,  and  knew  nothing  about  the  pretended 
transfer  to  Quiggle  until  about  the  15th  of  October  of 
that  year,  when  he  immediately  commenced  this  suit. 


Dec.  1914.]  Telschow  v.  Quioolb.  109 

1.  Kelly  obtained  an  abstract  of  title,  but  did  not 
examine  the  land,  nor  make  any  further  inquiry  to 
ascertain  the  true  condition  of  the  possession  or  title, 
except  such  as  was  given  him  by  Quiggle.  It  is  con- 
tended upon  the  part  of  the  defendent  Kelly  that  he  is 
an  innocent  purchaser  of  the  land  for  value,  and  that  as 
to  him  the  deed  is  valid.  By  the  conveyance  from 
Quiggle,  the  grantee  named  in  the  deed  executed  in 
blank  by  Telschow,  who  thereafter  retained  exclusive, 
open,  and  notorious  possession  of  the  land,  defendant 
Kelly  acquired  no  title  as  against  Telschow,  the  grantor 
named  in  the  original  deed,  for  the  reason  that  there 
had  been  no  valid  delivery  of  such  deed  to  Quiggle, 
who  never  obtained  lawful  possession  of  it:  Allen  v. 
Ayer,  26  Or.  589  (39  Pac.  1).  The  holding  in  the  case 
cited  has  ever  since  been  followed. 

2,3.  On  the  question  of  the  sufficiency  of  facts  to 
excite  inquiry  and  to  put  a  person  upon  notice,  each 
case  depends  upon  its  own  facts :  Knapp  v.  Bailey,  79 
Me.  195  (9  Atl.  122,  1  Am.  St.  Rep.  295) ;  note  to  Gar- 
hutt  V.  Mayo  (Ga.),  13  L.  R.  A.  (N.  S.)  60.  If  a  deed 
which  has  been  executed  and  acknowledged  by  the 
grantor,  with  a  blank  for  the  grantee's  name,  be  sur- 
reptitiously and  fraudulently  taken  from  the  grantor's 
house,  and  the  blank  filled  up,  no  title  passes  thereby, 
and  a  bona  fide  purchaser  for  a  valuable  consideration 
from  the  person  holding  the  deed  stands  in  no  better 
situation  than  such  fraudulent  holder,  especially  if  the 
original  grantor  remains  in  possession  of  the  property : 
39  Cyc.  1692.  A  deed  that  is  delivered  to  the  grantee, 
without  the  express  or  implied  consent  of  the  grantor 
to  the  effect  that  the  deed  shall  pass  irrevocably  from 
his  control,  conveys  no  title  to  the  grantee.  Such  a 
deed  would  be  of  no  more  force  than  one  with  a  forged 
signature:  Tyler  v.  Cate,  29  Or.  515  (45  Pac.  800); 
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Gaston  v.  Portlmd,  16  Or.  255  (19  Pac.  127) ;  Burits 
Y.  Kennedy,  49  Or.  588  (90  Pac.  1102) ;  De  Bow  v.  WoU 
lenberg,  52  Or.  404  (96  Pac.  535,  97  Pac.  717) ;  Brad- 
ford V.  Durham,  54  Or.  1  (101  Pac.  897,  135  Am.  St. 
Eep.  807) ;  Hilgar  v.  Miller,  42  Or.  552  (72  Pac.  319) ; 
Everts  v.  Agnes,  4  Wis.  343  (65  Am.  Dec.  314). 

4.  There  are  two  conditions  requisite  to  make  a  deed, 
executed  with  the  name  of  the  grantee  left  blank,  that 
operate  as  a  conveyance  of  the  real  estate  described: 
The  blank  must  be  filled  by  the  party  authorized  to 
fill  it,  and  this  must  be  done  before  or  at  the  time  of 
delivery  of  the  deed  to  the  grantee :  Cribben  v.  Deal, 
21  Or.  211  (27  Pac.  1046,  28  Am.  St.  Rep.  746) ;  Allen 
V.  Withrow,  110  U.  S.  128  (3  Sup.  Ct.  Rep.  519,  28 
L.  Ed.  90) .  Tucker  had  no  authority  to  fill  in  the  name 
of  Quiggle  as  grantee  in  the  deed,  or  any  other  person 's 
name,  except  on  the  condition  named  by  Telschow,  to 
wit,  upon  the  conveyance  to  the  plaintiff  of  a  farm  in 
the  Willamette  Valley.  The  whole  transaction  be- 
tween Tucker  and  Quiggle  was  a  farce,  and  we  think, 
if  Kelly  had  exercised  the  care  of  an  ordinarily  prudent 
man,  he  could  have  ascertained  the  facts.  Quiggle 
obtained  legal  advice,  and  was  informed  that  the  deed 
executed  in  blank  would  be  good  with  the  name  of  the 
grantee  inserted,  provided  Tucker  had  authority  to  fill 
in  the  name.  Under  the  circumstances  shown  by  the 
record,  Tucker  never  had  any  authority  to  insert 
Quiggle 's  name  in  the  deed.  Telschow  at  all  times  had 
full  right  to  its  control. 

5.  The  binding  force  and  effectiveness  of  a  deed  must 
necessarily  depend  upon  the  mutual  assent  of  the  par- 
ties to  it,  without  which  there  can  be  no  delivery :  De 
Bow  V.  Wollenberg,  53^0r.  404  (96  Pac.  535).  In 
Sharp  V.  KUborn,  64  Or.  371  (130  Paa  735),  we  find 
the  law  stated  that,  where  a  grantor  delivered  a  deed 
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to  a  third  person,  with  instructions  not  to  deliver  it 
to  the  grantee  unless  the  purchase  price  was  paid,  a 
delivery  contrary  to  such  directions  passed  no  title, 
whether  the  third  person  was  an  agent  of  the  grantor 
or  whether  he  was  an  escrow.  It  appears  that  Kelly 
not  only  failed  to  take  notice  of  plaintiff's  possession, 
but  was  at  least  careless  and  negligent  in  regard  to 
making  inquiry  either  as  to  the  value  or  possession  of 
the  land.    As  stated  by  the  trial  court: 

**The  most  that  can  be  said  for  Kelly  is  that  the 
transaction  was  a  'sight  and  unseen'  trade  so  far  as 
concerned  the  Lane  County  property ;  and  certainly  the 
exercise  of  ordinary  prudence,  based  upon  the  informa- 
tion possessed  by  Kelly  and  the  aforesaid  circum- 
stances, would  have  betrayed  the  fact  that  plaintiff  had 
been  wickedly  defrauded. ' ' 

6.  The  authorities  are  inharmonious  as  to  the  effect 
of  a  grantor's  possession  of  the  premises  which  he  has 
conveyed  after  the  execution  of  a  deed,  and  whether  his 
possession  under  these  circumstances  is  such  that  a 
person  contemplating  the  purchase  or  acquiring  some 
interest  in  the  land  is  compelled  to  take  notice  of  the 
rights  of  such  grantor  which  may  exist  dehors  his 
deed :  2  Devlin,  Real  Estate,  §  761.  After  careful  ex- 
amination of  many  authorities,  we  find  in  no  case. 
where  a  deed  executed  and  acknowledged  with  the  name 
of  the  grantee  left  blank,  and  afterward  fraudulently 
inserted,  where  the  grantor  has  remained  in  the  open 
and  notorious  possession  of  the  premises,  that  a  deed 
to  a  third  person  claiming  to  be  an  innocent  purchaser 
has  been  upheld:  Tyler  v.  Cate,  29  Or.  515  (45  Pac. 
800) ;  Randall  v.  Lingwail,  43  Or.  386  (73  Pac.  1) ; 
Bumpas  v.  Zachary  (Tex.  Civ.  App.),  34  S.  W.  672;  2 
Devlin,  Eeal  Estate,  762. 
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It  appears  from  the  record  that  Kelly  relied  upon 
defendant  Quiggle  as  to  the  value  of  the  plaintiff's 
land,  the  condition  of  the  title,  except  as  shown  by  the 
abstract,  and  the  possession  thereof.  For  his  dam- 
ages, if  any,  he  should  look  to  defendant  Quiggle. 

The  decree  of  the  lower  court  is  right,  and  should 
be  affirmed ;  and  it  is  so  ordered.  Affirmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eakin  and 
Mb.  Justice  McNaby  concur. 


Ar^^ed  September  21,  affirmed  December  29,  1914. 

STATE  V.  WEST,  Govebnob. 

(145  Pac.  15.) 

8tat0»— Appropriations— Fnnds. 

1.  For  the  years  1911  and  1912  the  legislature  appropriated  $142,000 
for  the  maintenance  of  the  penitentiary.  Of  this,  $80,000  was  spent, 
and  the  sum  of  $20,000  derived  from  sales  of  brick  made  by  the  con- 
victs was  deposited  as  a  revolving  fund,  out  of  which  sum  $16,000 
was  spent  for  the  maintenance  of  the  penitentiary.  Held,  that,  aa, 
except  in  the  case  of  school  or  other  funds  raised  by  special  taxation, 
there  is  no  segregation  of  moneys  in  the  treasury,  the  money  derived 
from  the  sale  of  brick  made  by  the  convicts  could  not  be  deposited 
in  a  special  fund,  subject  to  warrants  drawn  for  penitentiary  pur- 
poses, but,  as  the  full  appropriation  for  the  penitentiary  was  not  ex- 
pended, warrants  paid  out  of  the  so-called  revolving  fund  should  be 
treated  as  paid  out  of  the  appropriation  for  the  penitentiary,  and  the 
state,  not  having  been  damaged  by  payments  out  of  the  so-called  re- 
volving fund,  could  not  recover  the  same  from  the  state  officers  mak- 
ing such  payments. 

From  Marion :  Pebcy  B.  Kelly,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Justice  McBbidb. 

• 

In  substance,  it  is  stated  in  the  amended  complaint 
that  during  the  period  involved  in  this  controversy  the 
defendant  West  was  Governor,  the  defendant  Olcott, 
Secretary  of  State,  and  the  defendant  Kay,  Treasurer 
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of  the  State  of  Oregon;  that  they  assumed  to  act  as 
a  board  purporting  to  have  control  of  what  they  termed 
the  '* Oregon  State  Penitentiary  Revolving  Fund," 
consisting  of  rent  of  a  foundry  plant  at  the  prison  and 
of  money  derived  from  sales  of  brick  made  by  the 
convicts,  aggregating  during  that  time  $16,905.92 ;  that, 
without  the  same  having  been  appropriated  by  any  act 
of  the  legislative  assembly,  they  expended,  of  that 
amount,  by  a  pretended  process  of  auditing  alleged 
claims  and  drawing  warrants  and  payment  thereof  in 
form  as  if  regularly  appropriated,  $16,518.83,  without 
any  authority  of  law,  for  services  rendered,  materials 
and  supplies  furnished,  and  land  purchased  for  the 
penitentiary,  all  in  excess  of  the  moneys  appropriated 
by  law  for  any  purpose  connected  with  that  institu- 
tion during  the  period  mentioned ;  and  that  the  moneys 
actually  appropriated  by  the  legislative  assembly  for 
that  purpose  were  otherwise  expended.  Alleging  that 
the  state  is  damaged  in  the  sum  so  wrongly  disbursed, 
the  plaintiff  demands  judgment  for  $16,518.83.  The 
allegation  of  damage  to  the  state  and  that  the  pay- 
ments in  question  were  in  excess  of  lawful  appropria- 
tion therefor  are  denied  by  the  answer.  The  official 
character  of  the  defendants  is  admitted.  All  other 
allegations  of  the  complaint  are  denied,  except  as 
stated  in  the  answer.  After  alleging,  in  substance, 
that  the  money  derived  from  rent  of  foundry  and  sale 
of  brick  made  by  the  convicts  had  been  carried  in  the 
accounts  of  the  state  treasury  under  the  head  of  ' '  Ore- 
gon State  Penitentiary  Revolving  Fund,''  the  answer 
alleges : 

**That  during  the  year  1911  large  numbers  of  the 
prisoners  and  convicts  confined  at  said  penitentiary 
were  employed  under  the  direction  and  control  of  the 
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superintendent  of  said  penitentiary  in  useful  and 
profitable  labor,  as  making  bricks,  repairing  and  con- 
structing buildings  and  other  equipment  in  and  about 
said  institution  for  the  maintenance  and  betterment 
of  said  penitentiary,  all  pursuant  to  rules  and  regula- 
tions  prescribed  by  defendant  Oswald  West,  Governor 
of  the  State  of  Oregon.  That,  in  the  course  of  said  em- 
ployment of  said  prisoners  and  convicts,  it  became 
necessary  to  engage  the  services  of  men  and  to  pur- 
chase the  materials,  supplies  and  land  as  described  in 
the  amended  complaint  for  the  more  useful,  profitable 
and  eflBcient  employment  of  said  prisoners  and  convicts, 
and  for  the  enlargement  of  their  employment,  and  for 
the  maintenance  and  betterment  thereby  of  said  peniten- 
tiary. That  said  services,  materials,  supplies  and  land 
were  engaged  and  purchased  by  said  superintendent 
for  the  State  of  Oregon  for  the  use  and  benefit  of  said 
institution ;  that  payment  was  made  therefor  in  the  fol- 
lowing manner,  to  wit :  Vouchers  specifying  the  items 
for  said  claims  were  duly  certified  by  said  superin- 
tendent, and  by  him  transmitted  to  defendants,  who 
examined  and  approved  the  same  and  thereafter  trans- 
mitted the  same  to  defendant  Ben  W.  Olcott,  Secretary 
of  State.  Said  defendant  Ben  W.  Olcott,  Secretary  of 
State,  thereafter  duly  audited,  approved  and  allowed 
said  daims  and  drew  warrants  in  payment  of  the  same 
on  said  defendant  Thos.  B.  Kay,  said  warrants  pur- 
porting to  direct  said  defendant  Thos.  B.  Kay  to  pay 
the  same  out  of  said  'Oregon  State  Penitentiary  Re- 
volving Fund.'  Said  defendant  Thos.  B.  Kay,  paid 
said  warrants  and  charged  the  same  to  said  'Oregon 
State  Penitentiary  Revolving  Fund. '  That  said  rents 
and  proceeds  of  said  labor,  inclusive  of  said  balance 
of  $1,006.34,  aggregated  in  moneys  from  January  1, 
1911,  to  September  3,  1912,  the  sum  of  $20,808.26, 
That  the  cost  of  said  services,  materials,  supplies  and 
land  for  which  said  warrants  were  drawn  and  paid,  as 
alleged,  aggregated  $16,191.33.  *  *  Said  expenditures 
were  found  necessary  in  order  to  insure  the  safe  cus- 
tody of  the  inmates,  promote  the  welfare  of  the  said 
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institution,  and  carry  out  the  purposes  for  which  it  was 
established. ' ' 

By  whom  it  was  found  necessary  to  do  all  these 
things  is  not  stated. 

In  a  second  defense,  after  stating  that  the  legislature 
had  appropriated  for  the  biennium  of  1911  and  1912, 
$142,000  for  the  salaries  of  officers  and  employees  and 
for  the  general  maintenance  and  contingent  expenses 
of  the  penitentiary,  the  answer  contains  this  allega- 
tion: 

*  *  That  the  salaries  of  the  officers  and  employees  and 
the  general  maintenance  and  contingent  expenses  of 
said  penitentiary  for  the  year  1911  over  and  above,  and 
for  other  purposes  than  those  expenditures  described 
in  the  amended  complaint,  aggregated  the  sum  of 
$80,375.45 ;  and  obligations  were  incurred  and  warrants 
drawn  pursuant  to  said  act  and  appropriation  during 
the  whole  of  said  year  1911  over  and  above  said  expen- 
ditures described  in  the  amended  complaint  for  no 
other  or  greater  sum  than  $80,375.45 ;  and  there  was  in 
the  hands  of  defendant  Thos.  B.  Kay,  State  Treasurer, 
on  January  1,  1912,  unexpended  of  said  appropriated 
sum  and  over  and  above  all  warrants  drawn  or  obliga- 
tions incurred  pursuant  to  said  act  and  appropriation, 
exclusive  of  said  expenditures  described  in  said 
amended  complaint,  the  sum  of  $61,624.55.*' 

A  third  defense  is,  in  substance,  that  the  amount  paid 
for  the  services,  materials,  supplies  and  land  men- 
tioned in  the  complaint  was  the  fair  market  price  such 
as  would  have  been  paid  for  the  same  had  there  been 
in  the  hands  of  the  State  Treasurer  money  duly  appro- 
priated by  the  legislative  assembly  for  that  purpose, 
and  that  no  damage  was  done  to  the  plaintiff  by  the 
payments  challenged  by  the  complaint.  Much  to  the 
same  effect  is  the  fourth  separate  defense,  in  substance, 
that  the  materials,  land  and  supplies  mentioned  were 
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used  in  the  maintenance  of  the  state  prison  and  for  the 
better  and  more  efficient  conduct  and  management 
thereof.  This  fourth  separate  answer  concludes  with 
these  allegations : 

^^That  all  of  said  matters  and  things  in  the  answer 
alleged  and  set  forth  in  the  amended  complaint  were 
brought  to  the  full  notice  and  knowledge  of  the  legisla- 
tive assembly  of  the  State  of  Oregon  for  the  year  1913, 
by  means  of  reports  made  to  said  assembly  pursuant  to 
law  by  defendants  and  by  reports  of  investigating  com- 
mittees appointed  for  such  purposes  by  the  legislative 
assembly ;  that  said  legislative  assembly  took  no  action 
toward  the  repudiation  of  said  matters,  transactions  or 
things,  but  acquiesced  therein,  and  ratified  and  con- 
firmed the  same,  and  accepted  all  of  the  benefits  thereof 
for  and  on  behalf  of  the  State  of  Oregon. ' ' 

A  demurrer  to  the  new  matter  in  the  answer  was 
overruled  by  the  Circuit  Court.  The  reply  denied  the 
allegation  of  the  answer  respecting  the  acquiescence 
and  ratification  by  the  legislative  assembly  of  the  acts 
complained  of,  and  alleges,  in  substance,  that  a  com- 
mittee appointed  by  the  legislative  assembly  at  the 
session  thereof  held  in  the  year  1913  expressly  re- 
ported that  the  expenditures  in  question  were  without 
authority  of  law  and  illegal,  and  that  none  of  them  were 
ever  acquiesced  in,  ratified  or  confirmed  by  the  legis- 
lative assembly  or  by  the  direct  vote  of  the  people. 
The  pleadings  having  been  thus  concluded,  both  par- 
ties moved  for  favorable  judgment  on  the  pleadLags 
according  to  their  respective  prayers.  The  Circuit 
Court  overruled  the  motion  of  the  plaintiff,  and  sus- 
tained that  of  the  defendants,  entering  judgment  dis- 
missing the  action.    The  plaintiff  appeals. 

Affibmed. 
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For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  and  Mr, 
James  W.  Crawford,  Assistant  Attorney  General,  with 
an  oral  argument  by  Mr.  Andrew  M.  Crawford. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  H.  McNary  and  Mr.  Claude  Mc- 
CoUoch. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

The  answer  of  the  defendant  contains  many  con- 
clusions of  law  and  some  inconsistencies.  From  all 
the  pleadings  it  appears  that  there  came  into  the  hands 
of  the  State  Treasurer  from  sales  of  brick  and  other 
products  of  the  state  penitentiary  during  the  biennium 
of  1911  and  1913  the  sum  of  $20,808.26,  which,  under 
the  direction  of  the  board,  was  charged  in  a  separate 
account  as  a  revolving  fund,  of  which  $16,191.33  was 
paid  out  by  warrants  drawn  upon  it  for  expenditures 
* 'found  necessary  in  order  to  insure  the  safe  custody 
of  the  inmates,  promote  the  welfare  of  the  institution, 
and  carry  out  the  purposes  for  which  it  was  estab- 
lished.'' It  also  appears  that,  for  the  support  and 
maintenance  of  the  institution,  the  salaries  of  officers 
and  employees,  and  for  the  general  maintenance  and 
contingent  expenses  of  the  penitentiary,  the  legislature 
appropriated  $142,000,  of  which  there  was  expended 
$80,375.45  over  and  above  the  sum  of  $16,191.33,  before 
mentioned,  making  up  a  total  expenditure  for  the 
biennial  period  of  $96,566.78.  There  is  no  authority 
of  law  for  creating  this  so-called  revolving  fund,  and 
therefore  it  did  not  legally  exist.  The  moneys  paid 
into  the  treasury  from  the  proceeds  of  materials  manu- 
factured at  the  penitentiary  became  legally  part  of  the 
general  funds  in  the  state  treasury,  and  the  attempt  to 
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maintain  and  draw  warrants  upon  this  so-called  re- 
volving fund  was  not  authorized  by  law.  Except  in 
the  case  of  school  funds  and  other  funds  raised  by 
special  taxation  and  authorized  by  law  for  a  particular 
purpose  there  is  no  segregation  of  moneys  in  the 
treasury.  As  to  moneys  appropriated  by  the  legisla- 
ture out  of  the  general  funds  of  the  state,  the  separa- 
tion and  designation  of  the  particular  sums  appro- 
priated as  *' funds/'  such  as  ''penitentiary  fund,*' 
''asylum  fund,''  etc.,  is  largely  a  matter  of  bookkeep- 
ing, and  is  done  for  convenience  in  ascertaining  when 
the  amount  appropriated  has  been  exhausted.  The 
amount,  therefore,  designated  by  the  state's  book- 
keeper as  the  "revolving  fund"  was,  in  fact,  a  part 
of  the  general  funds  of  the  state,  and  subject  to  be  paid 
out  upon  any  warrant  presented  against  any  so-called 
fund  the  amount  of  which  had  not  been  exhausted.  It 
was  a  mistake,  therefore,  to  designate  warrants  drawn 
for  the  maintenance  of  the  penitentiary  as  drawn  upon 
the  so-called  revolving  fund  and  payable  out  of  it. 
Technically  speaking,  they  should  have  been  drawn 
upon  what  was  known  on  the  books  of  the  treasurer 
as  the  "penitentiary  fund";  but,  so  far  as  the  state 
is  concerned,  except  for  some  confusion  in  bookkeep- 
ing which  might,  but  in  this  case  did  not,  lead  to  war- 
rants in  excess  of  the  amount  appropriated  by  the  legis- 
lature, the  result  is  exactly  the  same  as  though  the 
warrants  had  been  drawn  against  that  portion  of  the 
general  funds  of  the  state  designated  for  the  purposes 
of  bookkeeping  "the  penitentiary  fund."  This  is  too 
plain  for  argument.  It  is  admitted  that  the  expendi- 
tures made  were  for  the  maintenance  of  the  penitenti- 
ary's legitimate  indebtedness.  For  that  purpose  any 
money  which  came  into  the  state  treasury  and  was 
otherwise  unappropriated  could  be  drawn  upon  so  long 
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as  the  amount  did  not  exceed  $142,000.  This  $16,- 
191.33  did  come  into  the  state  treasury,  and  was  not 
otherwise  appropriated,  and  could  therefore  be  legiti- 
mately used,  along  with  any  other  money  in  the  treas- 
ury, to  answer  the  demands  caused  by  expenditures 
at  the  penitentiary.  Had  the  amount  of  $142,000  ap- 
propriated by  the  legislature  been  first  consumed,  and 
this  $16,191.33  been  used  in  addition  to  that,  the  state 
would  have  been  damaged,  but  it  is  an  admitted  fact 
that  only  $96,566.78,  including  the  amount  drawn  from 
the  revolving  fund,  was  drawn  altogether,  leaving  a 
balance  of  $45,433.22  to  be  returned  to  the  treasury. 
To  say  that  the  state  has  been  damaged  in  any  respect 
by  the  irregular  manner  in  which  the  warrants  were 
drawn  and  paid  is  to  ignore  plain  facts  and  figures 
which  speak  for  themselves. 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Affibmed 

Mb.  Justice  Bubnbtt  delivered  the  following  dis- 
senting opinion : 
It  is  laid  down  in  Section  79,  L.  0.  L.,  that : 

''At  any  time  when  the  pleadings  in  the  suit  or  ac- 
tion are  complete,  or  either  party  fails  or  declines  to 
plead  further,  the  court  may,  upon  motion,  grant  to  any 
party  moving  therefor,  such  judgment  or  decree  as  it 
may  appear  to  the  court  the  moving  party  is  entitled 
to  upon  the  pleadings. ' ' 

The  object  of  this  section  was  to  confer  upon  the 
court  a  power  hitherto  deemed  to  be  doubtful,  to  de- 
clare the  proper  judgment  to  be  deduced  from  uncon- 
troverted  allegations. 

Taking  all  the  pleadings  together,  it  appears  in  this 
case  a  certain  fund  accrued  to  the  State  of  Oregon 
from  the  sources  mentioned.    It  is  adndtted  that  the 
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defendants  treated  this  fund  as  if  the  same  had  been 

regularly  appropriated  by  the  legislative  assembly  for 

the  expenses  connected  with  the  maintenance  of  the 

penitentiary,  and,  under  the  forms  of  law  prescribed 

for  the  disbursement  of  the  actual  appropriation,  they 

disbursed  the  same  in  addition  to  and  beyond  the  fund 

created  for  the  purpose  by  the  legislative  assembly. 

The  only  substantial  difference  between  the  parties  on 

the  facts  is  that  the  plaintiff  charges  the  expenditure 

of  $16,518.83,  for  which  it  demands  judgment,  while  the 

defendants  only  concede  the  payment  of  $16,191.33. 

Article  IX,  Section  4,  of  the  State  Constitution  de- 
clares that: 

'  *  No  money  shall  be  drawn  from  the  treasury  but  in 
pursuance  of  appropriations  made  by  law.'* 

It  is  said  also  in  Article  III  of  the  same  instrument 
that: 

* '  The  powers  of  the  government  shall  be  divided  into 
three  separate  departments — the  legislative,  the  execu- 
tive, including  the  administrative,  and  the  judicial ;  and 
no  person  charged  with  official  duties  under  one  of 
these  departments  shall  exercise  any  of  the  functions 
of  another  except  as  in  this  Constitution  expressly 
provided. '' 

It  is  thus  clearly  apparent  that  the  appropriation 
of  public  funds  is  a  legislative  function;  for  they  are 
only  to  be  **made  by  law,"  Neither  of  the  defendants 
is  vested  with  any  legislative  authority.  The  limit  of 
their  power  in  the  expenditure  of  public  funds  is,  and 
must  be,  defined  by  the  utterances  of  the  legislative 
department.  To  admit  a  contrary  principle  would 
open  the  doors  to  unlimited  extravagance  in  the  ad- 
ministration of  public  affairs.  It  is  for  this  reason 
that  the  people  reserved  to  themselves,  through  their 
representative  in  the  legislative  assembly,  the  exclusive 
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right  to  limit  the  disbursement  of  money  belonging  to 
the  state.  When,  therefore,  the  defendants  assumed 
to  pay  out  state  funds  without  the  same  having  been 
appropriated  by  an  act  of  the  legislative  assembly, 
they  did  so  without  any  authority,  and  can  claim  noth- 
ing on  account  thereof.  As  stated  by  Mr.  Justice 
Eakin  in  State  v.  Ross,  55  Or.  450  (104  Pac.  596,  106 
Pac.  1022,  42  L.  R.  A.  (N.  S.)  601,  613),  in  discussing 
conversion  of  public  money : 

**We  understand  from  these  authorities,  and  many 
others  we  have  examined,  that,  in  relation  to  trover, 
the  term  'conversion'  necessarily  means  conversion  to 
one's  own  use,  and  is  fully  accomplished  by  any  exer- 
cise of  a  dominion  over  a  chattel  without  the  authority 
of  the  owner,  whereby  the  true  owner  is  deprived  of 
the  enjoyment  of  his  chattel.  And  it  is  wholly  imma- 
terial whether  the  person  so  converting  did  it  for  his 
own  personal  advantage  or  nof 

It  is  urged  by  the  defendants,  in  substance,  that  it 
was  necessary  that  these  expenditures  should  be  made, 
but  our  attention  has  not  been  directed  to  any  statute 
declaring  such  necessity.  It  was  manifestly  only  the 
judgment  of  the  defendants  that  the  same  was  neces- 
sary. In  this  they  usurped  the  legislative  prerogative. 
It  is  stated  also  that  by  receiving  the  benefit  the  state 
has  ratified  the  act.  Such  a  principle  is  well  applicable 
to  transactions  between  private  parties  and  their 
agents ;  but,  in  the  absence  of  any  authentic  exercise  of 
the  legislative  power,  ratification  does  not  attach.  The 
only  actors  in  the  transactions  mentioned  are  the  de- 
fendants themselves,  who  are  the  official  servants  or 
agents  of  the  people  within  the  respective  powers  con- 
ferred upon  them  by  the  Constitution  and  laws  of  the 
state.  It  cannot  be  said  that  the  defendants  may  per- 
form acts  contrary  to  and  in  excess  of  their  official 
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authority,  and  at  the  same  time  ratify  them  on  behalf 
of  the  state.  It  cannot  be  admitted  that  official  mal- 
feasance is  self-sustaining.  Ratification  is  an  act  that 
can  be  performed  only  by  a  principal.  Even  if  the 
same  could  be  applied  in  this  case,  it  is  a  function  not 
attributable  to,  nor  to  be  exercised  by,  the  agent  whose 
acts  are  in  question.  The  principles  applicable  to  the 
expenditure  of  public  funds  are  exemplified  in  Shat- 
tuck  V.  Kincaid,  31  Or.  379  (49  Pac.  758) ;  Boyd  v. 
Dunbar,  44  Or.  380  (75  Pac.  695) ;  and  Calbreath  v. 
Dunbar,  46  Or.  580  (81  Pac.  366). 

In  short,  the  pleadings  show  that  the  defendants, 
without  authority  of  law,  have  expended  from  the  state 
treasury  some  amount  of  money,  or,  in  other  words, 
have  converted  that  amount  of  money  to  their  own  use 
within  the  meaning  of  State  v.  R(fss,  55  Or.  450  (104 
Pac.  596, 106  Pac.  1022,  42  L.  R.  A.  (N.  S.)  601,  613). 
The  measure  of  damages  in  a  case  of  conversion  is  the 
value  of  the  property  converted,  and  the  only  legal 
way  in  which  the  matter  can  be  adjusted  is  to  require 
the  defendants  to  replace  the  money  which  they  have 
unlawfully  disbursed. 

The  legislative  assembly  of  1911  passed  a  law  to 
provide  for  the  payment  of  the  maintenance,  improve- 
ments, buildings,  equipments,  betterments  and  repairs 
at  the  Oregon  State  Insane  Asylum,  Oregon  State  Peni- 
tentiarj;  and  other  state  institutions  named  in  the  title 
of  the  act,  and  for  such  other  purposes  and  items  of 
expense  as  in  that  statute  were  expressly  enumerated  : 
Laws  1911,  c.  183,  Section  1  of  the  enactment  begins 
by  stating  that : 

' '  The  following  sums,  or  so  much  thereof  as  may  be 
necessary  and  no  more,  are  hereby  appropriated  out  of 
the  moneys  in  the  general  fund  in  the  state  treasury 
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not  otherwise  appropriated,  for  the  several  objects  and 
purposes  hereinafter  named,  for  the  two  years  com- 
mencing on  the  first  day  of  January,  1911,  and  ending 
on  the  thirty-first  day  of  December,  1912.'* 

Among  other  items  it  then  makes  the  following  ap- 
propriations : 

For  the  payment  of  the  salaries  of  the  officers 
and  employees,  and  for  the  maintenance 
and  general  and  contingent  expenses  of 
the  Oregon  State  Penitentiary $142,000 

For  the  payment  of  the  expenses  of  purchas- 
ing material,  etc.,  for  new  roof  over  cell- 
house  at  the  Oregon  State  Penitentiary. .       3,000 

For  the  payment  of  the  expenses  of  purchas- 
ing material  and  for  labor  replumbing  old 
cells,  wiring  cells  for  electric  lights,  and 
rewiring  cell-houses,  offices  and  guards' 
quarters,  at  the  Oregon  State  Penitenti- 
ary        2,000 

For  the  payment  of  the  expenses  of  purchas- 
ing two  1,000  gallon  (each)  automatic  air- 
tanks  for  the  Oregon  State  Penitentiary      1,500 

For  the  payment  of  the  expenses  of  purchas- 
ing pump  and  connections  conducting 
water  to  the  Oregon  State  Penitentiary. .         450 

For  the  payment  of  the  expenses  of  purchas- 
ing material  for  repainting  cells,  houses 
and  other  buildings  at  the  Oregon  State 
Penitentiary 800 

For  the  payment  of  the  expenses  of  purchas- 
ing material  for  repairing  stock  barhs 
and  other  out  buildings  at  the  Oregon 
State  Penitentiary  250 

For  the  payment  of  the  expenses  of  making 
necessary  repairs  and  maintaining  pump- 
ing plant  at  Oregon  State  Penitentiary. .       1,200 

For  the  payment  of  the  expenses  of  making 
repairs,  etc.,  to  the  hospital  at  the  Oregon 
State  Penitentiary  COO 
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For  the  payment  of  expenses  of  making  in- 
cidental repairs,  etc.,  at  the  Oregon  State 
Penitentiary 300 

For  the  payment  of  the  expenses  of  purchas- 
ing and  installing  24  new  steel  cells  at  the 
Oregon  State  Penitentiary   11,250 

For  purchasing  supplies  to  be  sold  to  convicts      1,000 

These  expressions  of  the  legislative  will,  about 
the  necessity  of  expending  piiblic  moneys  and  the  ex- 
tent thereof  are  paramount  to  the  judgment  on  that 
subject  of  any  officer  in  the  administrative  department 
of  the  government.  If  that  were  a  judicial  question, 
actual  damage  to  the  state  and  its  people  could  well  be 
predicated  upon  unauthorized  and  extravagant  dis- 
bursement of  public  money,  and  the  standard  by  which 
such  damage  should  be  estimated  is  found  in  the  stat- 
ute providing  for  the  expenses  of  the  public  service. 

The  essence  of  the  second  defense  is  that  out  of  the 
funds  appropriated  by  law  the  defendants  have  paid 
out  $80,375.45,  and  that  they  have  on  hand  $61,624.55, 
making  the  total  appropriation  of  $142,000.  They  ex- 
pressly avow  that  they  made  the  expenditures  described 
in  the  complaint  to  the  amount  of  $16,191.33  outside 
of  and  in  addition  to  the  money  appropriated  by  law. 
If  the  transaction  had  been  regular  as  measured  by 
the  appropriation,  their  account  would  be  stated  sub- 
stantially thus : 

To  amount  of  appropriation $142,000.00 

Contra  credit   $80,375.45 

By  revolving  fund  paid  out. . .  16,191.33        96,566.78 


$45,433.22 
The  defendants,  however,  explicitly  aver  that  they 
still  have  on  hand  an  unexpended  balance  of  the  legis- 
lative allowance  in  the  sum  of  $61,624.55.    The  math- 
ematical deduction  is  that  the  $16,191.33  was  money 
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they  were  not  authorized  to  disburse,  and  when  they 
allege  they  still  have  $61,624.55,  we  cannot  rightly  say 
they  have  only  $45,433.22,  and  thus  cover  up  the  unau- 
thorized payment  in  face  of  their  own  answer. 

But  they  say,  in  substance,  that  they  paid  fair  prices, 
and  the  state  got  the  worth  of  its  money.  To  uphold 
such  business,  in  the  absence  of  any  legislative  valida- 
tion, is  to  allow  an  administrative  officer  to  substitute 
his  own  judgment  for  that  of  the  legislative  branch  of 
the  government  and  pay  out  public  money  in  his  hands 
in  any  manner  or  for  any  purpose  finding  favor  in 
his  sight.  In  this  case  it  seems  that  the  defendants 
have  profitably  operated  a  state  institution  on  state 
capital,  and  claim  the  right  to  expend  the  gains  in  en- 
larging the  business,  unhampered  by  legislative  ap- 
propriation.  This  is  a  palpable  invasion  of  the  law- 
making prerogative  and  constitutionally  cannot  be  up- 
held. 

If  the  legislative  assembly  had  deemed  it  wise  or 
prudent  to  make  the  expenditures  in  question,  it  prob- 
ably would  have  made  appropriations  out  of  the  gen- 
eral fund  for  those  items,  but,  not  having  done  so,  it  is 
not  within  the  constitutional  power  of  either  the  ad- 
ministrative or  the  judicial  department  of  government 
to  make  such  payments  or  to  sanction  them  after  they 
are  made.  Whether  we  consider  the  source  from  which 
the  money  was  obtained  or  the  objects  to  which  it  was 
applied,  the  transaction  is  equally  in  excess  of  the  au- 
thority conferred  by  the  legislative  assembly.  That 
body  prescribed  in  detail,  as  stated  above,  the  amounts 
of  money  apropriated  and  for  what  it  was  to  be  ex- 
pended, and  that  is  the  limit  of  the  defendant's  au- 
thority. All  in  excess  of  that  constitutes  conversion 
of  public  funds  for  which  they  should  be  held  respon- 
sible on  their  own  answer. 
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The  allegations  in  the  answer  properly  might  he  ad- 
dressed to  the  legislative  assembly  as  an  alignment  for 
increased  appropriation  in  the  first  place  or  for  a  re- 
lief bill  in  the  interest  of  the  defendants  in  the  present 
juncture,  but,  as  those  averments  involve  legislative 
functions  beyond  the  power  of  this  court,  they  ought 
not  to  be  regarded  here.  There  being  at  least  an  un- 
determined issue  as  to  the  amount  of  money  expended 
in  excess  of  the  appropriation,  we  cannot  render  judg- 
ment upon  the  pleadings.  The  Circuit  Court,  however,, 
was  in  error  when  it  overruled  the  demurrer  to  the 
new  matter  in  the  answer,  and  also  was  mistaken  in 
deciding  for  the  defendants  on  the  case  stated. 

For  these  reasons,  the  judgment  should  be  reversed, 
and  the  cause  remanded  to  the  Circuit  Court  for  further 
proceedings. 

Mb.  Justice  Moobe  and  Mb.  Justice  Eakin  concur 
in  this  dissent. 


Argued  October  10,  modified  November  24,  rehearing  denied  December 

31,  1914. 

HAMMER  V.  CAMPBELL  GAS  BURNER  CO. 

(144  Pac.  396.) 

Trial— Motion  for  Nonsuit— Bequisites. 

1.  A  motion  for  judgment,  made  at  the  close  of  plaintiff's  evidence, 
without  any  grounds  therefor  being  stated,  is  insufficient  as  a  motion 
for  a  judgment  of  nonsuit. 

MotlonB — ^Requisites — "Motion." 

2.  A  "motion,"  being  an  application  to  the  court  for  relief  of  some 
kind,  should  state  what  relief  is  desired,  and  should  ordinarily  set 
forth  the  grounds  for  asking  the  relief. 

Pleading — Oounterclalm  on  Note — Sufficiency. 

3.  Allegations  of  a  counterclaim  that  "a  promissory  note"*  in  a  cer- 
tain sum  "was  executed  in  favor  of  and  delivered  to  the  defendant 
herein/'  on  which  a  certain  sum  "remains  due  from  the  plaintiffs  to 
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ih»  defendant,"  without  stating  who  executed  the  note,  were  fatally 
defective;  the  allegation  that  a  certain  sum  was  due  from  plaintiffs 
being  a  mere  conclusion  of  law. 

Plaadioff-^ortainty — Coimterclaim. 

4.  A  counterclaim  on  a  note  should  be  pleaded  with  the  same  par- 
ticularity required  in  a  complaint  on  the  note. 

Pleading — ^Variance — Connterclalm. 

5.  Where  a  pretended  counterclaim  was  defectively  pleaded,  evi- 
dence concerning  it  was  properly  excluded. 

Appeal  and  Error— Presentation  for  Review — ^EzcluBion  of  Question. 

6.  The  exclusion  of  a  question  propounded  to  a  witness  cannot  be 
reviewed  by  the  appellate  court,  where  the  facts  sought  to  be  elicited 
by  such  question  are  not  incorporated  in  the  bill  of  exceptions. 

Appeal   and   Error— Presentation   for   Review — ^Exclusion   of  Docn- 
mentary  Evidence. 

7.  The  exclusion  of  a  document  from  evidence  cannot  be  reviewed 
by  the  appellate  court,  where  the  document  or  a  copy  thereof  is  not 
made  a  part  of  the  bill  of  exceptions. 

Setoff  and  Counterclaim — Subject  Matter  of  ''Counterclaim" — Joint 
Kote. 

8.  A  joint  note  executed  to  the  defendant  and  signed  by  several 
parties,  none  of  whom  were  plaintiffs  and  one  of  whom  was  not  inter- 
ested in  the  contract  on  which  the  suit  was  based,  could  not  be  the 
basis  of  a  "counterclaim"  under  General  Laws  of  1911,  page  144,  pro- 
viding that  a  counterclaim  must  be  one  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several  judgment  might  be  had 
in  the  action. 

Pleading— Connterclalm  and  Denial  of  Liability^— Right  to  Plead. 

9.  Under  Section  74,  L.  O.  L.,  prior  to  its  amendment  on  June  3, 
1913  (Laws  1913,  p.  312),  where  the  defendant  in  its  answer  denied 
entirely  the  demand  of  plaintiffs,  or  that  it  owed  them  anything,  it 
conld  not  plead  a  counterclaim. 

Pleading — ^Xnconsistent  Defenses — General  Denial  and  Counterclaim — 
Statntea. 

10.  The  amendment  of  1913  (Laws  1913,  p.  312),  to  Section  74, 
L.  0.  L.,  relating  to  counterclaims,  providing  that  defendant  "shall" 
not  be  required  to  admit  any  liability  or  indebtedness  to  plaintiff  in 
order  to  be  allowed  to  plead  a  counterclaim,  is  prospective  only,  and 
does  not  affect  an  answer  filed  before  it  went  into  effect. 

Ittterest^-PindingB— Construction — "Matured  Accounts." 

11.  In  a  broker's  action  for  commissions  on  the  sale  of  corporate 
stock,  a  finding  that,  pursuant  to  a  settlement  made  on  March  4,  1910, 
when  defendant  accepted  certain  cash  and  notes  as  payment  for  the 
stock,  commission  in  a  certain  sum  ''became  and  was  earned  and  was 
due  and  payable  on  the  maturity  date  of  said  notes,"  and  ''that  all  of 
the  notes  in  these  findings  reierred  to  *  •  have  matured,"  without 
stating  when  the  notes  matured,  entitled  plaintiffs  to  interest  on  tl^e 
amount  of  such  commission  only  from  the  date  of  the  findings,  and 
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not  from  thb  date  of  snch  settlement;  the  settlement  shown  by  the 
finding,  not  being  a  settlement  of  **matured  accounts,"  within  Section 
6028,  L.  O.  L.,  providing  for  interest  on  the  settlement  of  matured 
accounts  from  the  day  the  balance  is  ascertained. 

[As  to  distinction  between  setoff,  recoupment  and  counterclaim, 
see  notes  in  Ann.  Cas.  1914B,  119;  40  Am.  Dec.  320;  89  Am.  Dec. 
482.] 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

This  is  an  action  by  Bertha  E.  Hammer,  Harry  6. 
Mourer,  Jesse  C.  Luker  and  A.  A.  Cunningham,  as 
trustee  of  Henry  G.  Sonnemann,  et  al.,  bankrupts, 
against  the  Campbell  Automatic  Safety  Gas  Burner 
Company,  a  corporation.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.  The  facts  are  stated 
in  the  opinion  of  the  court.  Modified  and  remanded 
with  directions.  Modified.    Rbheaking  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  B.  Crawford. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  J.  Upton. 

Department  1.  Mb.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

This  is  an  action  upon  a  contract  to  recover  money 
due  as  commissions  for  selling  corporate  stock  of  the 
defendant  company.  On  October  26,  1909,  Henry  G. 
Sonnemann,  George  C.  Mourer,  George  R.  Baker  and 
George  W.  Morgan  entered  into  a  written  contract  for 
the  sale  of  6,000  shares  of  the  capital  stock  of  the  de- 
fendant. Thereafter  George  R.  Baker  and  George  W. 
Morgan  sold  their  interests  in  said  contract  to  L.  C. 
Hammer  and  H.  G.  Luker,  and  this  transfer  was  con- 
sented to  by  the  defendant.  On  November  18,  1911, 
H.  G.  Luker,  H.  G.  Sonnemann,  George  C.  Mourer, 
J.  E.  Murphy  and  L,  0.  Hammer  were  duly  adjudged 
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to  be  bankrupt,  by  the  District  Court  of  the  United 
States  for  the  District  of  Oregon,  and  thereafter  the 
plaintiff  A.  A.  Cunnigham  was  appointed  trustee  in 
bankruptcy  of  the  estates  of  said  bankrupts,  and  he 
duly  qualified  as  such  trustee.  Before  the  commence- 
ment of  this  action,  said  bankruptcy  court  made  an 
order  authorizing  aid  directing  said  Cunningham,  as 
trustee  in  bankruptcy,  to  join  in  bringing  this  action. 
After  the  execution  of  said  written  contract,  and  before 
the  parties  of  the  second  part  had  sold  any  of  said 
stock,  the  said  parties  and  the  defendant  company  en- 
tered  into  a  parol  agreement,  by  the  terms  of  which 
said  written  contract  was  so  modified  that  instead  of 
the  defendant  company's  selling  to  the  parties  of  the 
second  part  and  their  assigns  6,000  shares  of  the  capital 
stock  of  said  company  for  the  price  stated  in  said  writ- 
ten contract,  said  parties  of  the  second  part  were  given 
the  sole  right  to  sell  and  dispose  of  said  6,000  shares 
of  the  capital  stock  of  the  defendant  company,  and  they 
were  to  sell  said  stock  for  $10  per  share,  and  they  were 
to  pay  the  money  or  notes  received  for  said  stock  to 
the  defendant,  and  the  defendant  agreed  that  it  would 
pay  them,  as  commissions,  for  every  share  of  said  stock 
80  sold,  the  sum  of  $3.  The  complaint  alleges,  in  sub- 
stance, the  above-stated  facts,  and,  also,  that  said 
Sonnemann,  George  C.  Mourer,  L.  C.  Hanuner,  and 
H.  Ot.  Luker  did  perform  all  of  the  terms  and  conditions 
of  said  contract  as  modified  on  their  part  to  be  done 
or  performed,  between  October  26,  1909,  and  March  4, 
1910,  and  sold  for  the  defendant,  under  said  contract 
as  modified,  6,033  shares  of  the  stock  of  the  defendant 
company  for  $10  per  share  and  turned  over  to  the  de- 
fendant, as  the  proceeds  of  such  sales  in  cash  and 
notes,    the    sum    of   $60,330;    that    said  notes    were 
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taken  from  the  persons  to  whom  said  stock  was 
sold  and  made  payable  to  the  defendant,  and  that  the 
defendant  accepted  the  same  in  payment  therefor,  with 
the  express  understanding  and  agreement  on  the  part 
of  the  defendant  that  it  would  pay  to  Sonnemann, 
George  C.  Mourer,  L.  C.  Hammer  and  H.  6.  Luker 
the  difference  between  the  said  sum  of  $7  per  share 
and  the  price  at  which  said  stock  was  sold,  or  $3  per 
share ;  that  thereupon  there  became  due  and  owing  to 
them  thereon  the  sum  of  $18,099  or  $3  per  share  for  the 
6,033  shares  of  stock  so  sold,  and  that  no  part  thereof 
has  been  paid,  except  the  sum  of  $11,225.57.  The  com- 
plaint alleges,  also,  in  substance,  that  after  said  com- 
missions had  become  due  and  payable  on  the  28th  day 
of  June,  1910,  said  L.  C.  Hammer,  for  value,  sold  and 
assigned  in  writing  to  the  plaintiff  Bertha  E.  Hammer 
all  his  right  and  interest  in  and  to  any  and  all  com- 
missions and  claim  then  held  by  him  against  the  de- 
fendant for  the  sale  of  said  stock  and  money  due  him 
from  the  defendant,  and  the  said  Bertha  E.  Hammer 
accepted  said  assignment,  etc.  On  the  2d  day  of  Au- 
gust, 1910,  the  said  George  C.  Mourer,  for  a  valuable 
consideration,  assigned  to  Harry  G.  Mourer  all  his 
right  and  interest  in  and  to  all  commissions  held  by 
him  against  the  defendant  for  the  sale  of  said  stock, 
etc.  The  plaintiff  Cunningham  as  trustee  in  bank- 
ruptcy, is  the  owner  and  holder  of  the  claim  and 
demand  that  Sonnemann  had  against  the  defendant  for 
his  interest  in  the  commissions  for  the  sale  of  said 
stock.  The  plaintiffs  demand  judgment  against  the  de- 
fendant for  $6,873.43  with  interest  on  said  sum  from 
March  4, 1910,  that  being  the  amount  due  after  deduct- 
ing all  payments  thereon.  The  answer  admits  parts 
of  the  complaint,  and  denies  other  portions  thereof. 
The  answer,  alsc,  sets  up  two  alleged  counterclaims. 
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The  first  supposed  counterclaim  is  based  upon  a  prom- 
issory note  alleged  to  have  been  executed  on  the  10th 
day  of  November,  1910,  to  the  defendant  for  $1,900 
by  L.  C.  Hammer,  J.  E.  Murphy,  H.  6.  Luker  and 
H.  G.  Sonnemann.  Said  note  purports  to  be  due  on 
demand,  without  grace.  The  other  supposed  counter- 
claim is  alleged  in  said  answer  as  follows : 

**That  the  Safety  Investment  Company,  a  corpora- 
tion of  the  State  of  Oregon,  was  organized  as  a  close 
corporation  during  the  year  1908  or  1909,  the  entire 
membership  and  ownership  of  the  stock  of  said  com- 
pany being  George  C.  Mourer,  L.  C.  Hammer,  H.  G. 
Luker  and  Henry  G.  Sonnemann,  the  said  just  named 
parties  owning  the  entire  capital  stock  of  the  said  cor- 
poration, and  the  said  corporation  being  formed  by 
the  said  parties  for  the  sole  purpose  of  exploiting  and 
handling  the  sale  of  stock  of  the  defendant  herein,  and 
perhaps  other  corporations  as  well.  That  afterward, 
to  wit,  during  the  months  of  May  or  June,  1909,  and 
while  said  close  corporation  was  composed  entirely  of 
the  plaintiffs  herein,  and  on  the  2d  day  of  June,  1909, 
a  promissory  note  in  the  sum  of  $18,170  was  executed 
in  favor  of  and  delivered  to  defendant  herein,  and 
after  the  maturity  of  the  said  note,  which  was  prior 
to  October  26, 1909,  the  sum  of  $3,385  was  paid  thereon 
by  the  makers  thereof  only,  and  there  now  remains 
due  from  the  plaintiffs  herein  to  the  defendant  the 
sum  of  $14,785.  That,  by  mistake  and  without  au- 
thority, the  said  note  was  marked  *  Canceled'  by  a 
committee  appointed  by  defendant  to  see  what  could 
be  done  in  the  way  of  collection  of  the  said  note,  while 
as  a  matter  of  fact  the  said  sum  of  $3,385  is  the  total 
amount  paid  by  plaintiffs  to  defendant  upon  said 
promissory  note,  and  there  still  remains  due  upon  said 
note  the  said  sum  of  $14,785. ' ' 

The  reply  denies  much  of  the  new  matter  of  the 
answer,  and  alleges,  etc. : 

**That  heretofore,  and  on  or  about  the  18th  day  of 
November,  1911,  an  order  was  duly  made  and  entered 
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by  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  in  the  matter  of  H.  G.  Luker,  H.  G. 
Sonnemann,  George  C.  Mourer,  J.  E.  Murphy,  and 
L.  C.  Hammer,  bankrupts,  adjudging  the  said  H.  G. 
Luker,  H.  G.  Sonnemann,  George  C.  Mourer,  J.  E. 
Murphy,  and  L.  C.  Hammer  bankrupt,  and  thereafter 
and  on  or  about  the  29th  day  of  November,  1911,  at  a 
duly  and  regularly  called  meeting  of  the  creditors  of 
said  bankrupts,  the  above-named  plaintiff,  A.  A.  Cun 
ningham,  was  duly  and  regularly  elected  trustee  of 
said  bankrupts,  and  thereafter  duly  qualified  as  such 
trustee  in  the  manner  provided  by  law,  and  ever  since 
said  date  has  been  and  now  is  the  duly  acting  and 
qualified  trustee  of  said  bankrupt  estate.  That  said 
bankrupt  proceeding  since  the  date  above  mentioned 
has  been  and  now  is  pending  in  the  said  District  Court 
of  the  United  States  for  the  District  of  Oregon.  That 
prior  to  the  execution  and  delivery  of  the  note  set  out 
in  the  further  second  and  separate  answer  and  by  way 
of  counterclaim  or  setoff  of  the  defendant  herein,  the 
said  L.  C.  Hammer  and  George  C.  Mourer,  for  a 
valuable  consideration,  sold,  assigned  and  transferred 
their  claim  under  the  contract  alleged  in  plaintiffs' 
complaint  herein  to  Bertha  E.  Hammer  and  Harry  G. 
Mourer,  respectively,  and  that  the  defendant  corpora- 
tion was  duly  notified  and  had  notice  thereof  at  the 
time  of  the  making  of  said  assignments  as  alleged  in 
plaintiffs'  complaint,  and  that  by  reason  thereof  the 
defendant  cannot  claim  a  setoff  or  counterclaim  against 
the  rights  of  the  plaintiffs  Bertha  E.  Hammer  and 
Harry  G.  Mourer." 

This  cause  was  tried  without  a  jury,  and  the  trial 
court  made  findings  and  entered  a  judgment  in  favor 
of  the  plaintiffs  foi*  the  amount  demanded  in  the  com- 
plaint.   The  defendant  appeals. 

1,  2.  The  first  assignment  of  error  is  that  the  *  *  court 
erred  in  refusing  to  grant  judgment  of  nonsuit.''  On 
page  13  of  the  bill  of  exception,  we  find  that  the  plain- 
tiffs rested,  and  **  thereupon  defendant  moved  for  judg- 
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ment,  which  motion  was  overruled,  and  defendant 
allowed  an  exception.'*  The  defendant  appears  to 
have  **moved  for  judgment,''  but  he  does  not  appear 
to  have  stated  to  the  court  what  kind  of  judgment  he 
desired,  or  upon  what  ground  he  asked  it.  He  did  not 
ask  for  a  judgment  of  nonsuit  nor  did  he  allege  any 
grounds  for  asking  for  a  judgment.  A  motion  is  an 
application  to  the  court  for  relief  of  some  kind,  and  it 
should  state  what  relief  is  desired,  and,  usually  it 
should  set  forth  the  grounds  for  asking  for  the  relief 
demanded.  When  a  defendant  moves  for  judgment 
of  nonsuit,  he  must  state  the  reasons  for  asking  such 
relief,  and  if  he  fails  to  do  so,  the  trial  court  should 
refuse  to  consider  the  motion,  or  deny  it :  14  Ency.  PI. 
ft  Pr.  118;  Ferguson  v.  Ingle,  38  Or.  43,  44  (62  Pac. 
760) ;  Meier  v.  Northern  Pacific  Ry.  Co.,  51  Or.  69,  75 
(93  Pac.  691) ;  Flynn  v.  Dougherty,  91  Cal.  669,  671 
(27  Pac.  1080, 14  L.  R.  A.  230). 
14  Ency.  PI.  &  Pr.,  page  118,  says: 

**The  objection  or  objections  on  which  the  motion  is 
founded  should  be  stated  specifically,  so  that  the  court 
may  readily  see  that  the  motion  should  be  granted. 
Not  only  must  a  party  assign  a  ground  for  his  motion, 
but  he  must  assign  all  the  grounds  for  the  relief  sought 
which  he  may  have,  and  objections  known  to  exist  and 
not  raised  at  the  time  of  the  motion  may  be  deemed 
waived. ' ' 

In  Flynn  v.  Dougherty,  91  Cal.  669,  671  (27  Pac. 
1080, 14  L.  B.  A.  230),  the  court  says : 

**The  rule  is  well  settled  here  that  a  nonsuit  cannot 
stand  unless  the  ground  upon  which  it  is  supported 
was  called  to  the  attention  of  the  court  and  the  plain- 
tiffs at  the  time  the  motion  was  made. ' ' 

In  Ferguson  v.  Ingle,  38  Or.  43,  44  (62  Pac.  760),  the 
court  says: 
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**  Considering  these  questions  in  inverse  order,  the 
rule  is  well  settled  that  the  motion  of  an  adverse  party 
for  a  nonsuit  must  specify  the  grounds  therefor,  and, 
unless  it  does  so,  an  appellate  court  will  not  review 
the  action  of  the  trial  court  in  denying  the  motion/' 

In  Meier  v.  Northern  Pacific  Ry.  Co.,  51  Or.  69,  75 
(93  Pac.  690),  the  court  says: 

''The  rule  is  well  settled  that  the  motion  of  an 
adverse  party  for  a  nonsuit  must  specify  the  grounds 
therefor,  and,  unless  it  does  so,  an  appellate  court  will 
not  review  the  action  of  the  trial  court  in  denying  the 
motion,'*  etc. 

The  reason  for  the  enforcement  of  this  rule  is  to 
advise  the  trial  court  and  the  plaintiff  of  the  grounds 
upon  which  the  mover  will  rely  and  to  prevent  suprise. 
The  record  in  this  case  states  only  that,  at  the  con- 
clusion of  the  plaintiffs'  evidence  in  chief,  "the  de- 
fendant moved  for  judgment."  Such  a  statement  is 
insufficient,  and  raises  no  question  for  review  in  this 
court. 

3,  4.  The  defendant  contends,  also,  that  the  trial 
court  "erred"  in  sustaining  the  objection  of  the  plain- 
tiffs to  the  introduction  of  any  testimony  concerning 
the  note  or  indebtedness  set  out  in  the  third  separate 
answer  or  defense  of  the  defendant.  The  answer  or 
defense  referred  to  is  the  supposed  "counterclaim," 
based  upon  a  promissory  note  for  $18,170.  The  answer 
sets  out  the  facts  of  said  "counterclaim"  as  follows: 

"That  afterward,  to  wit,  during  the  months  of  May 
or  June,  1909,  and  while  said  close  corporation  was 
composed  entirely  of  the  plaintiffs  herein,  and  on  the 
2d  day  of  June,  1909,  a  promissory  note  in  the  sum  of 
$18,170  was  executed  in  favor  of  and  delivered  to  the 
defendant  herein,  and  after  the  maturity  of  said  note, 
which  was  prior  to  October  26,  1909,  the  sum  of  $3,385 
was  paid  thereon  by  the  makers  thereof  only,  and  there 
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now  remains  due  from  the  plaintiffs  herein  to  the  de- 
fendant the  sum  of  $14,785.'' 

The  said  allegation  does  not  state  who  executed  said 
promissory  note.  It  is  fatally  defective  in  that  re- 
spect A  counterclaim  upon  a  promissory  note  should 
be  pleaded  with  the  same  particularity  that  would  be 
required  in  a  complaint  based  upon  the  same  note: 
Le  Clare  v.^  Thibault,  41  Or.  601,  608  (69  Pac.  552) ; 
Watson  V.  McLench,  57  Or.  446  (110  Pac.  482;  19  Ency. 
PI.  &Pr.  752,  753). 

In  19  Ency.  PI.  &  Pr.  752,  753,  the  rule  as  to  pleading 
a  counterclaim  is  stated  thus : 

**A  plea  or  answer  in  which  the  defendant  asserts 
a  •  *  counterclaim  *  *  must  contain  the  substantial 
requisites  of  a  declaration  or  complaint,  and  must  al- 
lege facts  which  would  be  legally  sufficient  to  entitle  the 
defendant  to  recover  in  an  action  instituted  by  him 
against  the  plaintiff.^' 

The  same  volume  on  page  755  says : 

"When  the  right  to  assert  a  setoff  or  counterclaim 
depends  wholly  upon  statute,  it  is  not  sufficient  that  the 
defendant  alleges  a  good  cause  of  action  in  his  favor 
against  the  plaintiff,  but  he  must  allege  facts  which 
bring  his  claim  within  the  provisions  of  the  statute," 
etc. 

The  allegation  as  to  the  pretended  counterclaim 
states  merely  that : 

**A  promissory  note  in  the  sum  of  $18,170  was  exe- 
cuted in  favor  of  and  delivered  to  the  defendant 
herein. ' ' 

There  is  no  averment  as  to  who  executed  this  note. 
The  statement  that  a  certain  amount  is  due  from  the 
plaintiffs  to  the  defendant  is  a  mere  conclusion  of  law. 
The  defect  in  said  allegation  is  not  a  mere  irregularity. 
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A  necessary  allegation  is  wholly  omitted,  and  the  de- 
fect is  fatal  to  that  part  of  the  answer. 

5-7.  The  defendant  contends  that  the  court  erred  in 
not  allowing  evidence  to  be  admitted  concerning  the 
note  or  indebtedness  set  up  in  the  third  separate  answer 
or  defense,  it  being  the  supposed  counterclaim  on  said 
note  for  $18,170,  discussed  supra.  On  page  99  of  the 
transcript  of  the  evidence,  counsel  for  the  plaintiff  is 
shown  to  have  objected  to  any  evidence  relating  to 
what  is  termed  the  third  defense  by  way  of  counter- 
claim, for  the  reason  that  it  is  not  alleged  in  said  sup- 
posed counterclaim  that  said  note  was  executed  by  one 
or  any  or  all  of  the  plaintiffs,  and  for  the  further  rea- 
son that  a  defendant  cannot  plead  a  counterclaim  to 
the  plaintiffs  cause  of  action,  unless  he  admits  the  ex- 
istence of  at  legist  a  part  of  the  plaintiffs '  demand,  and 
the  answer  in  this  case  denies  each  and  every  material 
allegation  of  the  complaint.  The  court  sustained  said 
objections.  The  question  so  objected  to  referred  to 
said  note  for*  $18,170.  Said  note  was  never  offered  in 
evidence,  nor  were  its  contents  shown,  nor  did  the  de- 
fendant make  any  statement  as  to  what  he  desired  or 
offered  to  prove  in  relation  to  said  note  or  said  counter- 
claim. The  bill  of  exceptions  does  not  contain  a  copy 
or  any  description  of  said  note,  except  that  it  was  **a 
note  for  $18,170.^'  There  is  no  showing  or  oflfer  to 
show  who  executed  it. 

When  a  document  is  ruled  out  by  the  trial  court,  and 
the  appellant  excepts  to  such  ruling,  and  desires  to 
have  it  reviewed  in  the  appellate  court,  it  is  incumbent 
on  him  to  make  such  document  or  a  copy  thereof,  a  part 
of  the  bill  of  exceptions,  so  that  the  appellate  court 
can  examine  it  and  determine  its  admissibility.  Un- 
less this  is  done,  the  appellate  court  cannot  review 
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the  ruling  of  the  trial  court  rejecting  such  document: 
Craft  V.  Dallas  City,  21  Or.  53,  55  (27  Pac.  163). 

Where  objection  to  a  question  is  sustained  by  the 
trial  court  and  the  witness  is  not  permitted  to  answer, 
in  order  that  the  ruling  of  the  court  thereon  may  be 
reviewed,  it  is  necessary  for  the  party  asking  such 
question  to  state  and  have  incorporated  into  the  bill  of 
exceptions  what  facts  he  expected  to  prove  by  the  wit- 
ness, and,  unless  he  does  so,  the  appellate  court  can- 
note  review  the  ruling  of  the  trial  court  excluding 
such  proposed  evidence:  Kelley  v.  Highfield,  15  Or. 
277,  293  (14  Pac.  744). 

We  hold  that  said  proposed  evidence  was  properly 
excluded,  because  the  said  pretended  counterclaim  was 
not  properly  pleaded,  and  also  that  the  ruling  exclud- 
ing said  promissory  note  cannot  be  reviewed  for  the 
further  reason  that  it  is  not  set  out  in  the  bill  of  excep- 
tions. 

8.  The  next  assignment  of  error  relates  to  the  rul- 
ing out  of  the  note  for  $1,900,  pleaded  by  the  defend- 
ant as  a  counterclaim.  This  appears  to  be  a  joint  note 
executed  to  the  defendant  by  L.  C.  Hammer,  J.  E.  Mur- 
phy, H.  G.  Luker  and  H.  G.  Sonnemann,  dater  Novem- 
ber 10,  1910,  and  payable  on  demand.  This  note  is 
joint  only,  and  J.  E.  Murphy  is  one  of  the  makers 
thereof.  He  is  not  one  of  the  plaintiffs,  nor  is  he  an 
assignor  of  either  of  the  plaintiffs.  H.  G.  Mourer  is 
a  plaintiff,  but  he  did  not  sign  said  note,  nor  did  his 
assignor,  George  C.  Mourer,  sign  it.  The  demand  due 
the  plaintiffs  is  joint. 

Chapter  99  of  the  Laws  of  1911  (Gen.  Laws  1911, 
p.  145),  which  was  in  force  when  the  pleadings  in  this 
action  were  filed,  describes  a  counterclaim  in  part  as 
follows : 
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*  *  The  counterclaim  mentioned  in  Section  73  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be 
had  in  the  action,  and  arising  out  of  one  of  the  follow- 
ing causes  of  action.  *  * 

'^(2)  In  an  action  arising  on  contract,  any  other 
cause  of  action  arising  also  on  contract  and  existing  at 
the  commencement  of  the  action, ' '  etc. 

It  is  in  some  instances  difficult  to  determine  when  an 
indebtedness  may  or  may  not  be  properly  pleaded  as  a 
counterclaim. 

Bliss  on  Code  Pleading,  Section  367,  says  in  part : 

^^The  counterclaim  must  be  between  the  same  par- 
ties. If  it  is  necessary  to  bring  in  other  parties,  the 
matter  cannot  be  presented  as  a  counterclaim,  but  a 
new  action  may  be  commenced,  ^ '  etc. 

Professor  Pomeroy,  in  hds  work  on  Code  Eemedies 
(4  ed.),  Section  637,  says  in  part: 

'*By  the  decisions  which  have  been  reviewed  in  the 
foregoing  paragraphs,  certain  specific  rules  are  clearly 
established  for  all  the  states  whose  codes  may  be 
classed  in  either  of  the  two  general  groups  mentioned 
at  the  commencement  of  this  section.  First,  when  the 
defendants  in  an  action  are  joint  contractors  and  are 
sued  as  such,  no  coujaterclaim  can  be  made  available 
which  consists  of  a  demand  in  favor  of  one  or  some  of 
them.  Secondly,  when  the  defendants  in  an  action  are 
jointly  and  severally  liable,  although  sued  jointly,  a 
counterclaim,  consisting  of  a  demand  in  favor  of  one  or 
some  of  them,  may,  if  otherwise  without  objection,  be 
interposed.  *  *  Fifthly,  when  two  or  more  persons 
have  a  joint  right  of  action,  and  unite  as  plaintiffs  to 
enforce  the  same,  a  counterclaim  cannot  be  admitted 
against  one  or  some  of  them  in  favor  of  any  or  all  of 
the  defendants.  * ' 

34  Cyc.,  pages  729,  730,  says : 

**In  accordance  with  the  rules  above  stated,  a  sepa- 
rate demand  against  one  of  plaintiffs  cannot  be  set  off 
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against  a  joint  demand  due  all  of  plaintiffs,  nor  can  de- 
fendant set  off  a  demand  against  less  than  all  of  sev- 
eral joint  plaintiffs ;  and  a  claim  due  from  plaintiff  and 
another  person  jointly  is  not  a  subject  of  setoff  in  an 
action  by  plaintiff  alone,  nor  can  such  claim  be  counter- 
claimed;  and  where  one  of  the  co-obligees  in  a  joint  \ 
obligation  assigns  his  right  therein  to  the  other,  who 
sues  thereon,  defendant  cannot  set  off  a  claim  against 
the  assigning  obligee  and  another  jointly.  In  a  suit  by 
several  plaintiffs  for  a  joint  demand,  a  debt  due  from 
one  of  the  plaintiffs  and  another  person,  not  a  party  to 
the  suit,  jointly,  cannot  be  set  off,  but  such  a  claim 
may  be  set  off  by  agreement  between  the  parties.  A 
defendant  in  a  suit  against  him  for  a  debt  cannot  set 
off  a  debt  due  him  and  another,  the  demands  riot  being 
mutual,  nor  can  defendant  avail  himself  of  such  debt 
as  a  counterclaim,*'  etc. 

In  Richmond  v.  Bloch,  38  Or.  317  (60  Pac.  388),  the 
syllabus  is: 

"A  defendant  cannot  set  off  against  the  judgment 
against  her  and  her  codef  endants  a  judgment  that  she 
alone  had  received  in  a  former  action  against  the  plain- 
tiff and  another,  who  was  not  a  party  to  the  last 
action. ' ' 

In  Coleman  v.  Elmore  (D.  C),  31  Fed.  391,  the  sylla- 
bus is : 

"A  cause  of  action  arising  on  a  liability,  promise  or 
undertaking  of  a  partnership  is  a  joint  one  only;  and 
under  Section  72  of  the  Code  of  Civil  Procedure,  in  an 
action  thereon  against  the  members  of  the  firm,  one  of 
the  defendants  cannot  maintain  a  counterclaim  arising 
on  a  cause  of  action  existing  in  his  own  favor.  '* 

The  promissory  note,  pleaded  as  a  counterclaim,  is  a 
joint  and  not  a  several  obligation.  It  was  executed  to 
the  defendant,  but  it  was  not  signed  by  either  of  the 
plaintiffs.  It  was  signed  by  L.  C.  Hammer,  J.  E.  Mur- 
phy, H.  G.  Luker  and  H.  G.  Sonnemann.    J.  E.  Mur- 
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phy,  one  of  the  makers  of  said  note,  is  not  a  party  to 
this  action,  nor  was  he  ever  interested  in  the  contract 
which  is  the  basis  of  this  action.  H.  G.  Monrer,  one  of 
the  plaintiffs,  did  not  sign  said  note,  nor  did  his  as- 
signor, George  C.  Mourer.  The  defendant  has  no 
right  of  action  on  said  note  against  H.  G.  Mourer  or 
his  assignor.  It  has  no  right  of  action  on  said  note 
against  either  of  the  plaintiffs;  but  some  of  their  as- 
signors are  liable  thereon.  The  defendant  had  no 
right  of  action  against  the  plaintiff  Mourer,  or  his  as- 
signor, because  neither  of  them  signed  said  note.  As 
said  note  was  joint  only,  the  defendant  could  not 
legally  maintain  an  action  thereon  without  making  J. 
E.  Murphy,  one  of  the  joint  makers  thereof,  a  party. 
He  is  not  a  party  to  this  action,  nor  was  he  at  any  time 
interested  in  the  contract  upon  which  this  action  is 
based.  The  statute  provides  that  the  counterclaim 
mentioned  in  Section  73,  L.  0.  L.,  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the  action. 
The  defendant  could  not  have  maintained  an  action 
against  either  of  the  plaintiffs  on  said  promissory  note. 
We  conclude  that  the  said  supposed  counterclaim  lacks 
mutuality,  and  that  it  is  not  a  counterclaim  within  the 
meaning  of  the  statute,  and  that  the  trial  court  prop- 
erly excluded  it. 

9.  The  answer  of  the  defendant  denied  entirely  the 
demand  of  the  plaintiffs,  or  that  it  owed  them  anything 
whatever,  and  then  attempted  to  plead  two  supposed 
counterclaims.  It  was  the  settled  rule  in  this  state, 
when  the  pleadings  were  filed  in  this  case,  that  a  de- 
fendant could  not  legally  plead  a  counterclaim,  unless 
he,  by  his  answer,  admitted  at  least  a  part  of  the  plain- 
tiffs'  demand:  See  Le  Clare  v.  Thibault,  41  Or.  601 
(69  Pac.  552). 
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10.  The  legislative  assembly  in  1913  (Laws  1913, 
p.  312),  amended  Section  74,  L.  0.  L.,  relating  to 
connterelaims,  by  adding  thereto  the  following  proviso : 

*^That  the  defendant  shall  not  be  required  to  admit 
in  his  answer  any  liability  or  indebtedness  to  the  plain- 
tiflF  in  order  to  be  permitted  to  plead  a  counterclaim. '  * 

The  language,  *'that  the  defendant  shall  not  be  re- 
quired to  admit, ' '  seems  to  indicate  an  intention  on  the 
part  of  the  lawmaker  that  said  provision  should  oper- 
ate prospectively  and  apply  only  to  answers  filed  after 
it  should  take  effect.  We  hold  that  to  be  the  effect  of 
said  amendment.  It  took  effect  on  June  3,  1913,  and 
the  answer  was  filed  May  14,  1913.  The  said  amend- 
ment does  not  apply  to  the  answer  in  this  case.  The 
facts  stated  in  the  answer,  relating  to  said  promissory 
note  for  $1,900,  do  not  constitute  a  counterclaim,  and 
the  trial  court  did  not  err  in  excluding  it. 

11.  The  defendant  contends,  also,  that  the  court  be- 
low erred  in  allowing  interest  to  the  plaintiffs  on  the 
$6,875.43  due  them,  from  March  4, 1910,  at  the  rate  of 
6  per  cent  per  annum.  The  findings  show  that  the 
plaintiffs  and  their  assignors  sold  for  the  defendant 
6,033  shares  of  the  defendant's  capital  stock  for  $10 
per  share,  and  that  under  the  contract  as  modified  they 
were  to  pay  the  proceeds  thereof  to  the  defendant,  and 
that  the  defendant  was  to  pay  them  as  commissions  for 
making  said  sales  $3  per  share  for  every  share  of  stock 
sold.  It  appears,  also,  from  the  findings,  that  prior  to 
March  4,  1910,  all  of  said  stock  was  sold,  and,  that,  on 
and  prior  to  that  date,  they  turned  over  to  the  defend- 
ant all  of  the  proceeds  of  said  sales  of  stock,  amounting 
to  $60,330  in  cash  and  notes.  The  notes  were  payable 
to  the  defendant,  and  it  examined  them  and  accepted 
them  and  the  cash  in  full  payment  for  said  stock.  The 
findings  show  that,  on  March  4,  1910,  said  cash  and 
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notes  were  accepted  by  the  defendant  as  cash,  and  that 
the  balance  of  said  commissions  then  unpaid,  amount- 
ing to  $6,875.43,  **  became  and  was  earned  and  was  due 
and  payable  on  the  maturity  date  of  said  notes,  but  the 
payment  of  said  notes  was  not  a  condition  upon  which 
the  commissions  earned  were  to  be  paid,"  and  ''that 
all  of  the  notes  in  these  findings  referred  to,  which  were 
turned  over  to  the  defendant  herein  and  accepted  by  it, 
have  matured."  The  substance  of  the  findings  as  to 
the  payment  of  the  commissions  is  that  they  ''became 
due  and  payable  at  the  maturity  date '  *  of  the  said  notes 
that  were  taken  for  the  purchase  price  of  the  stock  sold. 
In  other  words,  the  commissions  were  owing  on  March 
4, 1910,  but  they  were  not  due  or  payable  at  that  date, 
and  they  did  not  become  due  and  payable  until  said 
notes  matured.  The  findings  do  not  state  when  said 
notes  became  due  and  payable,  but  it  is  found  thereby 
^^that  all  of  the  notes  in  these  findings  referred  to, 
which  were  turned  over  to  the  defendant  herein  and 
accepted  by  it,  have  matured."  Hence,  when  said 
findings  were  made,  all  of  said  notes  had  matured  and 
said  commissions  were  then  due  and  payable. 

There  was  no  agreement  to  pay  interest  on  said  com- 
missions, and  hence  the  plaintiffs '  right  to  interest  de- 
pends upon  the  statute.  Section  6028,  L.  0.  L.,  is  as 
follows  : 

'Tfee  rate  of  interest  in  this  state  shall  be  6  per  cen- 
tum per  annum,  and  no  more,  on  all  moneys  after  the 
same  become  due;  on  judgments  and  decrees  for  the 
payment  of  money;  or  money  received  to  the  use  of 
another  and  retained  beyond  a  reasonable  time  without 
the  owner's  consent,  express  or  implied,  or  on  money 
due  upon  the  settlement  of  matured  accounts,  from  the 
day  the  balance  is  ascertained ;  on  money  due  or  to  be- 
come due  where  there  is  a  contract  to  pay  interest  and 
no  rate  specified;  but  on  contracts,  interest  up  to  the 
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rate  of  10  per  centum  per  annum  may  be  charged  by 
express  agreement  of  the  parties,  and  no  more.'* 

The  adjustment  made  by  the  parties  on  March  4, 
1910,  as  shown  by  the  findings  was  not  a  settlement  of 
matured  accounts.  The  findings  show  that  the  account 
for  commissions  was  not  then  due  or  matured.  The 
first  sentence  of  the  statute  quoted  supra  applies  to 
the  facts  of  this  case,  and  interest  on  said  commissions 
began  to  run  only  from  the  time  the  commissions 
became  due  and  payable,  and  they  did  not  become  due 
and  payable  until  said  promissory  notes  matured. 
The  findings  show  that  said  notes  matured  before  the 
making  of  said  findings,  but  the  exact  date  of  the 
maturity  thereof  is  not  stated.  We  are  bound  by 
the  said  findings,  and  they  are  to  be  construed  as 
the  special  verdict  of  a  jury. 

We  conclude,  therefore,  that  the  plaintiflFs  are  en- 
titled to  interest  on  said  sum  of  $6,873.43  at  the  rate  of 
6  per  centum  per  annum  only  from  the  date  of  the  fil- 
ing of  said  findings,  and  not  from  March  4,  1910,  and 
that  the  trial  court  erred  in  allowing  interest  on  said 
commissions  from  March  4, 1910.  We  find  no  merit  in 
the  other  points  contended  for  by  the  appellants. 

The  judgment  of  the  court  below  is  modified,  and 
this  cause  is  remanded  to  the  court  below,  with  direc- 
tions to  enter  a  judgment  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  said  sum  of  $6,873.43, 
with  interest  on  said  sum  at  the  rate  of  6  per  centum 
per  annum  from  the  date  of  the  filing  of  said  findings 
(and  stating  said  date),  and  costs  and  disbursements 
in  the  court  below,  in  accordance  with  the  terms  of  this 
opinion.  Modified.    Eeheabing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bubnett  concur. 
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Argued  October  27,  reversed  November  24,  rehearing  denied  December 

31,  1914. 

HAETFOED  INS.  CO.  v.  CENTRAL  B-  B.  OF 

OEEGON. 

(144  Pac.  417.) 

Bailxoad»— Fires— Pl6«diiig  and  Proof—- Number  of  Engine. 

1.  That  the  locomotive  alleged  to  have  set  a  fire  at  a  certain  time 
is  not  shown  to  have  had  the  number  alleged  in  the  complaint  does  not 
prevent  recovery. 

Bailroads— Ftres — ^Evidence  of  Other  Fires. 

2.  Evidence  of  other  fires  seasonably  following  in  the  wake  of  an 
engine  from  whose  stack  sparks  were  being  emitted  is  admissible  in  an 
action  for  a  fire  set  by  the  engine. 

Bailroadfl — ^Flree — Contributory  Negligence. 

3.  That  a  railroad  company  may  relieve  itself,  on  the  ground  of 
contributory  negligence,  of  liability  for  fire  set  by  a  locomotive 
through  its  negligence,  it  must  show  the  fire  Would  not  have  occurred 
if  the  owner  of  the  property  had  taken  such  precautions  as  his  observa- 
tion and  experience  had  taught  him  to  be  necessary. 

Negligence— Province  of  Court  and  Jury. 

4.  The  question  of  negligence  is  for  the  court  only  when  the  facts 
are  undisputed,  or  but  one  inference  can  be  drawn  from  the  evidence; 
otherwise  it  is  for  the  jury. 

Bailroads — ^Flres— Oontribntory  Negligence — Question  for  Jury. 

5.  Evidence,  in  an  action  for  fire  communicated  to  plaintiff's  prop- 
erty from  one  set  by  defendant's  locomotive,  held  to  make  a  question 
for  the  jury  whether  the  owner  of  property  was  guilty  of  contributory 
negligence. 

Negligence— Proximate  Cause — Question  for  Jury. 

6.  Where  the  proximate  cause  is  questionable,  the  case  must  be  sub- 
mitted to  the  jury. 

Eailroods — Fires — Proximate  Cause — Question  for  Jury. 

7.  Whether  the  negligence  of  defendant,  whereby  sparks  from 
its  locomotive  set  fire  to  a  dryer,  was  the  proximate  cause  of  the  burn- 
ing of  plaintiff's  barn,  a  quarter  of  a  mile  farther,  but  in  the  same 
direction,  from  the  railroad,  the  weather  being  dry,  the  wind  high, 
and  in  the  direction  of  the  buildings  from  the  railroad,  and  the  fire 
being  communicated  from  the  dryer  to  the  barn  by  the  force  of  at- 
mospheric agencies,  is  a  question  for  the  jury. 

Corporations — ^Actions  Against— Proving  Incorporation. 

8.  Plaintiff  need  not  prove  incorporation  of  defendant,  sued  as  a 
corporation;  defendant  having  admitted  its  being  by  a  counter  attack 
on  plaintiff. 
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Cozporatioiis— Acttons — ^Raising  Issae  of  Xncorporatlon. 

9.  The  issue  of  incorporation  of  one  suing  as  a  corporation  may  be 
raised  bj  denial  in  the  answer;  Section  6709,  L.  0.  L.,  requiring  the 
question  of  a  corporation  having  paid  a  fee,  and  so  being  entitled  to 
do  business,  to  be  raised  by  plea  in  abatement,  having  no  application. 

Oorporationa — ^Actiona — ^ProTing  Incorporation. 

10.  The  incorporation  of  plaintiff,  alleged  in  the  complaint,  being 
denied  by  the  answer,  is  a  material  averment,  which  plaintiff  must 
prove. 

Appeal  and  Error— BaYieiw — Evidence— Asamnption  of  Eziatence. 

11.  The  Supreme  Court,  when  sitting  as  tryer  of  fact,  is  governed 
by  the  same  rules  of  evidence  controlling  below;  so  that,  there  being 
no  evidence  in  the  record  on  the  material  issue  of  the  incorporation 
of  plaintiff,  it  cannot  be  supplied  by  assuming  that  it  existed^  but  by 
accident  or  neglect  was  not  produced  on  the  trial. 

[As  to  liability  of  railroad  companies  for  fires,  see  notes  in  38 
Am.  Dec.  70;  78  Am.  Dec.  185;  6  Am.  Bep.  597;  Ann.  Gas.  1912C, 
703.  As  to  presumption  of  negligence  arising  from  communica> 
tion  of  fire  by  railroad  engine,  see  note  in  Ann.  Gas.  1913E,  971. 
As  to  contributory  negligence  as  defense  in  action  against  railroad 
for  causing  fire,  see  note  in  Ann.  Gas.  1914D,  934.  As  to  admis- 
sibility of  evidence  of  speed  of  train  in  such  action,  see  note  in 
4nn.  Gas.  1915A,  990.] 

From  Union :  John  W.  Knowles,  Judge. 

This  is  an  action  by  the  Hartford  Fire  Insurance 
Company,  a  corporation,  and  H.  J.  Neilson  against  the 
Central  Railroad  of  Oregon,  a  corporation,  to  recover 
damages  for  the  loss  of  a  building  by  fire  caused  by 
sparks  from  an  engine  operated  by  the  railroad  com- 
pany. From  a  judgment  in  favor  of  plaintiflF,  defend- 
ant appeals.  Reversed.    Reheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  d  Eberhard  and  Mr.  Lewis  Z.  Terrall, 
with  an  oral  argument  by  Mr.  George  T.  Cochran. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  B.  J.  Kitchen. 

In  Banc.  Mb.  Justice  McNary  delivered  the  opin- 
ion of  the  court. 

Having  been  subrogated  to  the  rights  of  the  owner 
of  a  bam  by  reason  of  a  contract  of  insurance,  plaintiff 
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brings  this  action  to  recover  damages  for  the  destruc- 
tion of  the  building  caused  by  an  emission  of  sparks 
from  an  engine  operated  by  defendant.  It  is  sufficient 
to  say  that  a  verdict  for  $500  was  returned  in  favor  of 
plaintiff.  The  fire  occurred  on  April  11,  1913.  The 
property  destroyed  was  a  bam  located  about  one 
fourth  of  a  mile  north  of  the  defendant's  track.  But  a 
measure  of  time  prior  to  the  burning  of  the  bam,  a 
fruit  dryer  which  stood  close  by  the  railway  track  was 
destroyed  by  a  fire  avowed  to  have  occurred  on  account 
of  sparks  escaping  through  an  imperfect  spark- 
arrester  used  by  defendant  on  one  of  its  engines  and 
thence  communicated  to  the  barn  by  the  force  of  atmos- 
pheric agencies.  Answering,  defendant  pleaded  a  gen- 
eral denial  and  a  separate  defense  alleging  matter 
calculated  to  charge  the  owner  of  the  bam  with  con- 
tributory negligence  in  making  no  effort  to  prevent  the 
spread  of  the  fire  from  the  dryer  to  the  bam. 

1,  2.  In  its  pleading,  plaintiff  identified  the  engine 
productive  of  the  fire  as  **No.  12  with  cars  attached.'* 
Upon  the  investigation  of  the  issues  before  the  jury, 
plaintiff's  witnesses  failed  to  identify  the  engine  with 
that  particularity  of  detail  set  forth  in  the  pleading, 
and  for  that  account  error  is  assigned  in  the  court's 
refusal  to  sustain  defendant's  objection  to  evidence  of 
other  fires  having  been  started  by  the  engine  in  ques- 
tion. The  attack  involves  the  following  testimony, 
given  by  a  witness  called  by  plaintiff : 

*  *  Q.  Did  you,  on  this  morning  of  the  11th  of  April, 
notice  an  engine  of  the  Central  Railroad  of  Oregon,  as 
it  passed  there? 

*'A.  Yes,  I  noticed  them  pass. 

*'Q.  I  will  ask  you  to  state  if  you  noticed  the  size  of 
the  cinders  or  coals  that  were  emitted  from  this  engine. 

**A.  Do  you  mean  this  particular  morning? 
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"Q.  Well,  that  morning,  or  any  morning  we  will  say, 
within  60  days  previons  to  the  fire  or  60  days  after  the 
fire. 

**A.  Yes,  I  have  noticed  some  fire  flying  from  this 
engine. 

*'Q.  Show  the  jury  about  how  large  or  about  the  size 
of  the  sparks  or  cinders  emitted  from  that  engine  as 
it  passed  there. 

"A-  Well,  I  am  not  positive  about  that.  I  could  not 
say  whether  these  coals  that  I  have  seen  recently  came 
from  this  engine.  I  didn't  say  the  coals  came  right 
from  the  engine  and  fell  on  the  ground  and  then  desig- 
nated them  as  coals  coming  from  the  engine.  I  did  not 
try  to  be  as  positive  as  that.  *  *  This  fire  occurred 
about  five  minutes  after  the  train  passed. ' ' 

The  testifier  further  added  that  he  had  observed  other 
fires  originating  along  the  railroad  track  before  and 
after  the  fire  and  shortly  after  the  defendant's  railroad 
engine  had  passed  over  its  track  in  the  vicinity  of  the 
bam.  A  consideration  of  the  evidence  satisfies  us  that 
the  witness  properly  identified  the  engine  emitting  the 
sparks  as  the  one  described  in  plaintiff's  complaint. 
In  any  event,  the  defendant's  liability  will  not  be  soft- 
ened or  absolved,  nor  the  testimony  rendered  incom- 
petent, if  the  sparks  were  emitted  by  some  engine  other 
than  the  one  particularized  in  the  pleadings.  The 
question  therefore  is  whether  the  proximate  cause  of 
the  fire  was  due  to  the  manner  in  which  the  engine  was 
operated,  or  the  diligence  exercised  in  providing  the 
engine  with  devices  best  calculated  to  prevent  the 
escape  of  the  agencies  of  ignition.  The  propriety  of 
testimony  having  for  its  office  the  proof  of  other  fires 
seasonably  following  in  the  wake  of  an  engine  from 
whose  stack  sparks  were  being  emitted  has  been  before 
this  court  and  settled  in  favor  of  the  admission  of  testi- 
mony of  that  character:  La  Salle  v.  Central  R.  R.  of 
Oregon,  73  Or.  203  (144  Pac.  414),  and  cases  dted. 
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Plaintiff  resting,  defendant  moved  the  conrt  for  an 
order  of  nonsuit  upon  these  grounds:  (1)  That  the  in- 
corporations of  plaintiff  and  of  defendant  had  not  been 
proved;  (2)  that  the  act  of  the  defendant  was  not  the 
proximate  cause  of  the  fire;  (3)  that  plaintiff  was 
guilty  of  contributory  negligence.  The  court  declined 
to  heed  the  motion ;  therefore  error  is  assigned. 

3-5.  Naturally,  by  this  defense,  the  defendant  hopes 
to  fasten  upon  the  insured  the  consequences  of  any 
failure  upon  his  part  to  observe  those  precautions 
which  the  circumstances  surrounding  the  fire  would 
suggest.  Primarily  the  defendant  is  liable  for  its  own 
negligence,  and  its  only  exit  from  liability  on  the 
ground  of  contributory  negligence  of  the  sufferer  is  by 
showing  that  the  fire  would  not  have  occurred  if  the 
owner  had  taken  such  precautions  as  his  observation 
and  experience  had  taught  him  to  be  necessary.  There- 
fore the  insured  is  liable  only  for  the  proper  use  of  his 
own  faculties:  Baltimore  etc.  R.  Co.  v.  Cumberland, 
176  U.  S.  232  (44  L.  Ed.  447,  20  Sup.  Ct  Rep.  380) ; 
Union  Pacific  Ry.  Co.  v.  McDonald,  152  U.  S.  262  (38 
L.  Ed.  434, 14  Sup.  Ct.  Rep.  619) ;  19  Cyc.  831.  Almost 
universally  the  courts  have  held  that  the  question  of 
negligence  is  one  of  fact  and  not  of  law  where  more 
than  one  inference  can  be  drawn  from  the  evidence. 
When  the  facts  are  undisputed,  it  is  a  question  of  law ; 
where  the  evidence  conflicts,  a  question  for  the  jury. 
Reference  is  made,  for  an  illustrative  case,  to  Green- 
wood V.  Eastern  Oregon  Power  Co.,  67  Or.  433  (136 
Pac.  336).  A  digest  of  the  evidence  warrants  the 
statement  that  the  owner  of  the  barn  left  his  home  im- 
mediately when  he  observed  the  fire  in  the  dryer  and 
aided  in  its  extinction;  that  upon  his  return  to  the 
house  he  heard  a  neighboring  lady  scream,  *'Fire!'' 
when  he  saw  his  barn  in  flames;  that  he  then  ran  to 
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the  bam  and  removed  the  articles  stored  therein. 
From  the  plaintiff's  conduct,  the  trial  court  could  not 
say  as  a  matter  of  law  that  the  plaintiff  did  not  exer- 
cise those  precautions  which  experience  has  taught  to 
be  necessary  imder  the  circumstances  of  the  transac- 
tion.    The  jury  alone  could  judge. 

6,  7.  Was  the  act  of  the  defendant  the  proximate 
cause  of  the  fireT  Counsel  for  defendant  says,  **No.'' 
With  assurance  it  may  be  said  the  evidence  shows  that 
on  the  day  of  the  fire  a  robust  south  wind  was  blowing 
across  the  railroad  track  in  the  direction  of  the  prune 
dryer  and  the  barn,  which  was  located  about  a  quarter 
of  a  mile  distant  therefrom;  that  the  weather  was  ex- 
ceedingly dry  and  had  been  for  a  period  of  time ;  and 
that  nothing  interposed  between  the  dryer  and  the  bam 
to  prevent  sparks  and  flames  of  fire  from  being  carried 
from  the  burning  dryer  to  the  bam.  Counsel  argues 
that  the  distance  between  the  dryer  and  the  barn  **was 
certainly  far  enough,  so  that  as  a  matter  of  law  the 
court  can  say  that  the  damages  caused  by  the  burning 
of  the  bam  were  too  remote";  and  that  the  setting  of 
fire  to  the  dryer  by  sparks  from  the  engine  was  not  the 
proximate  cause  of  the  burning  of  the  bam.  We  think 
this  proposition  merits  but  our  brief  attention.  Well 
settled  is  the  doctrine  that  a  wrongdoer  is  liable  for  the 
injury  which  resulted  as  the  natural  and  probable  con- 
sequence of  his  wrongful  act  of  which  he  should  have 
foreseen  in  the  ray  of  the  surrounding  circumstances. 
Many  times  this  court  has  said  that,  where  the  proxi- 
mate cause  is  questionable,  the  case  must  be  submitted 
to  the  jury :  Manning  v.  Portland  Shipbuilding  Co.,  52 
Or.  101  (96  Pac.  545) ;  Elliff  v.  Oregon  R.  <&  N.  Co.,  53 
Or.  66  (99  Pac.  76) ;  Palmer  v.  Portland  Ry.,  L.  <&  P. 
Co.,  56  Or.  262  (108  Pac.  211) ;  Gynther  v.  Brown  d 
McCabe,  67  Or.  318  (134  Pac.  1186).    From  the  evi- 
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dence  given  "by  the  witnesses,  it  was  the  province  of  the 
jury  to  determine  whether  there  was  an  unbroken  con- 
nection between  the  wrongful  act  of  defendant  and  in- 
juries sustained  by  the  insured.  The  same  condition 
surrounded  the  case  of  Taffe  v.  Oregon  R.  <&  N.  Co., 
60  Or.  182  (117  Pac.  990),  and  prompted  Mr.  Justice 
McBride  to  say : 

**The  weather  was  very  dry  and  the  wind  high,  and, 
as  plaintiff's  witnesses  contend,  was  blowing  directly 
from  defendant's  engine  toward  plaintiff's  buildings. 
A  jury  might  well  conclude  that  under  such  circum- 
stances it  was  the  duty  of  the  defendant's  servants  to 
observe  such  surroundings." 

8-10.  Lastly,  the  motion  for  an  order  of  nonsuit  is 
placed  upon  the  ground  that  the  incorporation  of  the 
parties  litigant  has  not  been  proved.  It  is  a  strain 
upon  legal  sobriety  for  defendant,  upon  the  one  hand, 
to  assume  its  existence  for  the  purpose  of  thwarting 
the  action,  and,  on  the  other,  to  deny  its  existence  when 
being  sued.  Certainly  defendant  has  no  legal  right  to 
assume  its  entity  for  one  purpose  and  deny  it  for  an- 
other, and  having  admitted  its  being  by  a  counter  at- 
tack upon  plaintiff  rendered  it  unnecessary  for  plain- 
tiff to  offer  proof  of  defendant's  incorporation.  A 
serious  question  does  arise  with  respect  to  plaintiff's 
failure  to  prove  its  corporate  existence  when  denied  by 
defendant,  for  thereby  that  issue  became  one  of  the 
essential  elements  in  the  case.  Counsel  for  plaintiff 
argues  that  defendant  cannot  be  heard  to  grieve  be- 
cause the  matter  was  not  raised  by  a  plea  in  abate- 
ment: Hirschfeld  v.  McCullagh,  64  Or.  506-508,  516 
(127  Pac.  541, 130  Pac.  1131) ;  Big  Basin  Lumber  Co.  v. 
Crater  Lake  Co.,  63  Or.  360,  362,  363  (127  Pac.  982); 
Callender  Navigation  Co.  v.  Pomeroy,  61  Or.  343  (122 
Pac.  758).    These  cases  are  not  applicable  to  the  dr- 
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cumstances  here  involved,  for  the  question  here 
directly  in  issue  concerns  the  incorporation  or  exist- 
ence of  plaintiflF,  and  not  its  legal  right  to  transact 
business.  When  the  latter  element  is  contested,  then 
by  force  of  Section  6709,  L.  0.  L.,  it  is  necessary  for 
defendant  to  raise  the  question  by  a  plea  in  abatement. 
The  circumstances  here  disclosed  fall  under  the  doc- 
trine announced  by  Mr.  Chief  Justice  Moore  in  Goodale 
Lumber  Co.  v.  Shaw,  41  Or.  544  (69  Pac.  548),  wherein 
the  learned  justice  said : 

' '  The  complaint  having  alleged  that  plaintiflF  is  a  cor- 
poration organized  and  existing  by  virtue  of  the  laws 
of  the  State  of  Oregon,  and  this  averment  being  denied 
in  the  answer,  the  burden  was  imposed  upon  it  to  prove 
the  fact  thus  in  issue.  The  neglect  to  show  that  one 
half  of  the  capital  stock  had  been  taken,  or  a  board  of 
directors  elected,  was  a  failure  to  prove  that  plaintiff 
had  ever  been  organized  as  a  de  jure  corporation ;  and, 
as  it  could  transact  no  business  in  that  capacity  until 
thus  constituted  (HoUaday  v.  Elliott,  8  Or.  84),  there 
was  an  omission  to  prove  a  material  averment  of  the 
complaint. '  ^ 

11.  This  question  is  asked :  Can  the  appellate  court 
make  final  disposition  of  the  case,  thus  avoiding  the 
annoyance  and  expense  of  a  retrial.  We  should  like 
to  do  so.  This  situation  again  invites  our  considera- 
tion of  Article  VII,  Section  3,  of  the  Constitution,  Laws 
of  1911,  page  7 : 

**In  actions  at  law,  where  the  value  in  controversy 
shall  exceed  $20,  the  right  of  trial  by  jury  shall  be 
preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  court  of  this  state,  unless  the 
court  can  aflSrmatively  say  there  was  no  evidence  to 
support  the  verdict." 

This  constitutional  provision  has  been  construed  by 
this  court  in  several  cases :  Knight  v.  Beyers,  70  Or, 
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413  (134  Pac.  787) ;  WasUjeff  v.  Hawley  Paper  Co.,  68 
Or.  487  (137  Pac.  755) ;  Woods  v.  Wikstrom,  67  Or.  581 
(135  Pac.  192) ;  Sigel  v.  Portland  Ry.,  L.  db  P.  Co.,  67 
Or.  285  (135  Pac.  866);  Sullivan  v.  Wakefield,  65  Or. 
528  (133  Pac.  641) ;  Forrest  v.  Portland  Ry.,  L.  &  P. 
Co.,  64  Or.  240  (129  Pac.  1048) ;  State  v.  Rader,  62  Or. 
37  (124  Pac.  195.)  Indubitably,  under  this  provision 
of  the  Constitution,  it  is  within  the  power  of  this 
tribunal  to  disregard  errors  occurring  upon  the  trial 
and  retry  the  case  upon  the  evidence  accompanying  the 
bill  of  exceptions,  and,  in  the  event  it  appears  from  the 
evidence  embraced  therein  that  the  judgment  rendered 
was  such  in  kind  and  character  as  should  have  been 
rendered  in  any  event,  we  are  authorized  to  affirm  the 
judgment  or  modify  it  in  such  particulars  as  the  evi- 
dence would  deem  to  warrant.  However,  when  sitting 
as  triers  of  fact,  the  court  must  be  governed  by  the 
same  rules  of  evidence  that  control  the  trial  of  the  case 
before  the  jury  sitting  in  the  trial  court,  and,  if  the 
record  is  barren  of  evidence  upon  some  material  issue 
formed  by  the  pleadings,  we  cannot  supply  the  hiatus 
by  assuming  that  such  evidence  exists,  but  by  accident 
or  negligence  was  not  produced  upon  the  trial,  and  in- 
asmuch as  plaintiff  here  asserts,  and  defendant  here 
denies,  the  corporate  existence  of  plaintiff,  and  no  evi- 
dence was  offered  touching  the  issue,  we  cannot  indulge 
the  omission,  however  much  we  may  feel  inclined  to  do 
so,  and  for  that  reason  alone  the  case  must  be  reversed. 
The  appeal  presents  other  assignments  of  error  with 
respect  to  certain  instructions  given  and  withheld  by 
the  court,  but  on  account  of  this  case  growing  out  of 
the  same  fire  forming  the  foundation  of  the  action  in 
the  case  of  La  Salle  v.  Central  R.  R.  of  Oregon,  73  Or. 
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203  (144  Pac,  414),  the  several  assignments  fall  within 
the  decision  of  that  ease  and  will  not  be  retouched. 
Reversed  and  remanded  for  a  new  trial. 

Bevsbsed  and  Remanded.    Reheabinq  Denied. 


Argued  December  17,  affirmed  December  31,  1914. 

STATE  V.  AYLES.* 

(145  Pac.  19.) 

Adnltery — Indictment— Prosecutloii  by  Injured  Spouse. 

1.  An  indictment  for  adultory  need  not  allege  that  the  prosecution 
was  instituted  bj  the  injured  spouse,  as  required  by  Section  2072, 
L.  O.  L. 

Adultery — ^Elements  of  Offen8e--Joint  Guilt. 

2.  One  party  to  an  illicit  intercourse  may  be  guilty  of  adultery 
and  the  other  innocent  thereof;  it  not  beinff  essential  to  the  commis- 
sion of  such  offense  that  there  be  a  joint  criminal  intent. 

Criminal  Law — Harmless  Error — ^Instructions — ^Adultery. 

3.  An  instruction  that  "if  one  of  the  parties  to  the  illicit  inter- 
course is  guilty,  then  both  are  guilty  of  adultery,"  being  a  statement 
unduly  favorable  to  the  defendant  convicted,  was  harmless. 

Adultery — ^Defense — Oonnivance  of  Husband. 

4.  That  the  husband  of  the  woman  connived  with  and  abetted  de- 
fendant in  the  commission  of  the  act  of  adultery  constituted  no 
defense. 

Grand  Jnry — ^Proceedings — Secrecy. 

5.  In  a  prosecution  for  adultery,  it  was  not  error  to  admit  the  tes- 
timony of  the  clerk  of  the  grand  jury  that  the  husband  of  the  woman 
appeared  before  the  grand  jury  and  testified  against  his  wife  and  de- 
fendant, and  that  the  wife  appeared  as  a  voluntary  witness,  and  testi- 
fied that  she  had  intercourse  with  defendant  on  the  night  of  their 
arrest. 

[As  to  use  of  word  "felonious"  in  indictment  for  adultery,  see 
note  in  Ann.  Gas.  1912A,  263.  As  to  what  constitutes  living  in 
open  and  notorious  adultery,  see  notes  in  32  Am.  Dec.  289;  113 
Am.  St.  Bep.  271.] 

*For  cases  passing  upon  the  construction  and  effect  of  provisions 
requiring  prosecution  for  adultery  to  be  upon  complaint  of  husband  or 
wife,  see  note  in  19  L.  B.  A.  (N.  S.)  786.  Reporter. 
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From  Multnomah :  George  N.  Davis,  Judge. 

The  defendant,  James  G.  Ayles,  was  indictisd,  tried 
and  convicted  of  the  crime  of  adulterv,  and  from  the 
judgment  and  sentence  imposed  thereon  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Robert  E.  Hitch  and  Mr,  John  Manning,  with  an 
oral  argument  by  Mr.  Hitch. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  Robert 
F.  McGuire,  Deputy  District  Attorney,  and  Mr.  George 
Mowry,  Deputy  District  Attorney,  with  an  oral  argu- 
ment by  Mr.  Mowry. 

Department  2.  Me.  Justice  McNary  delivered  the 
opinion  of  the  court. 

Convicted  of  adultery  and  sentenced  to  pass  a  term 
of  six  months  in  the  county  jail  of  Multnomah  County, 
defendant  prosecutes  this  appeal,  and  assigns  as 
grounds  therefor  the  commission  by  Ihe  court  of  11 
distinct  errors.  On  the  30th  day  of  January,  1913,  de- 
fendant and  Lydia  MuUoy  were  jointly  indicted  for  the 
crime  of  adultery,  committed  as  follows : 

^  *  The  said  James  G.  Ayles  and  Lydia  MuUoy,  on  the 
13th  day  of  January,  A.  D.  1913,  in  the  county  of  Mult- 
nomah and  State  of  Oregon,  not  being  then  and  there 
married  to  each  other,  but  the  said  Lydia  MuUoy  then 
and  there  having  a  husband  living  other  than  the  same 
James  G.  Ayles,  to  wit,  A.  C.  MuUoy,  had  carnal  knowl- 
edge together  each  of  the  body  of  the  other,  and 
thereby  committed  adultery  contrary  to  the  statutes  in 
such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Oregon. ' ' 
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The  defendants  were  tried  together,  the  jury  return- 
ing a  verdict  of  guilty  as  to  the  defendant,  and  not 
guilty  as  to  Lydia  Mulloy. 

1.  We  read  from  Section  2072,  L.  0.  L. : 

"A  prosecution  for  the  crime  of  adultery  shall  not 
be  commenced  except  upon  the  complaint  of  the  hus- 
band or  wife,  or  if  the  crime  be  .committed  with  an  un- 
married female  under  the  age  of  twenty  years  upon 
the  complaint  of  the  wife,  or  of  a  parent  or  guardian 
of  such  unmarried  female,  and  within  one  year  from 
the  time  of  committing  the  crime,  or  the  time  when  the 
same  shall  come  to  the  knowledge  of  such  husband  or 
wife  or  parent  or  guardian.  When  the  crime  of  adul- 
tery is  committed  between  a  married  woman  and  an 
unmarried  man,  the  man  shall  be  deemed  guilty  of 
adultery  also,  and  be  punished  accordingly.'* 

Beturning  to  the  indictment,  it  will  be  observed  that 
no  mention  is  made  that  the  action  was  initiated  by 
the  husband  of  Lydia  Mulloy.  The  introductory  part 
of  the  indictment  merely  recites  that : 

*' James  Ayles  and  Lydia  Mulloy  are  accused  by  the 
grand  jury  of  the  county  of  Multnomah  and  State  of 
Oregon  by  this  indictment  of  the  crime  of  adultery. ' ' 

Notwithstanding  the  statutory  command  that  the 

prosecution  shall  be  commenced  only  upon  the  com- 
plaint of  the  injured  spouse,  the  cases  hold  that  it  is 
not  necessary  to  allege  such  facts ;  for  evidence  thereof 
may  be  introduced  without  the  averment :  State  v. 
Athey,  133  Iowa,  382  (108  N.  W.  224) ;  State  v.  An- 
drews, 95  Iowa,  451  (64  N.  W.  404) ;  State  v.  Maas,  83 
Iowa,  469  (49  N.  W.  1037) ;  People  v.  Isham,  109  Mich. 
72  (67  N.  W.  819) ;  State  v.  Brecht,  41  Minn.  50  (42 
N.W.602);lCyc.956. 

2,  3.  It  is  claimed  by  defendant  that  the  trial  court 
committed  a  legal  mistake  in  advising  the  jury  that, 
**if  one  of  the  parties  to  the  illicit  intercourse  is  guilty, 
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then  both  are  guilty  of  adultery."  Some  courts  ad- 
vance the  doctrine  that,  after  the  acquittal  of  one  of  the 
defendants  in  a  joint  charge  of  adultery,  there  can  be 
no  conviction  of  the  other.  This  is  not  in  accord  with 
the  better  authority,  and  the  proper  rule  appears  to 
be  that  the  acquittal  of  one  of  the  defendants  is  no  bar 
to  the  prosecution  and  conviction  of  the  other  defend- 
ant. While  it  is  true  that,  to  constitute  adultery,  there 
must  be  a  joint  physical  act,  it  is  not  necessary  that 
there  should  be  a  joint  criminal  intent.  One  party 
may  be  guilty  and  the  other  innocent,  though  the  joint 
physical  act  necessary  to  constitute  adultery  is  com- 
plete: State  V.  Eggleston,  45  Or.  346  (77  Pac.  738); 
State  V.  Cutshall,  109  N.  C.  764  (14  S.  E.  107,  26  Am. 
St.  Rep.  599) ;  Commonwealth  v.  Bakeman,  131  Mass. 
577  (41  Am.  Rep.  248) ;  1  R.  C.  L.  644.  Unquestion- 
ably,  the  trial  court  missed  the  law  when  he  told  the 
jury  that,  ^'if  one  of  the  defendants  is  guilty,  then 
both  are  guilty."  However,  we  fail  to  discern  where 
this  instruction  injuriously  affected  the  defendant,  be- 
cause it  is  a  more  favorable  statement  than  the  law 
sanctions  or  than  defendant  might  expect.  In  a  case 
where  the  court  erroneously  instructs  the  jury  to  the 
advantage  of  defendant,  and  the  jury  acts  in  accord- 
ance with  the  law  and  in  disregard  of  the  instructions, 
the  defendant  cannot  be  heard  to  say  that  he  has  been 
injured. 

4.  Defendant's  strongest  contention  is  that  the  court 
erred  in  refusing  to  admit  evidence  tending  to  show 
that  the  husband  of  Lydia  Mulloy  connived  with  and 
abetted  defendant  in  the  commission  of  the  act  of 
adultery.  Defendant  invokes  the  benefit  of  the  same 
theory  in  the  following  requested  instruction : 

*'I  instruct  you  that,  if  you  find  from  the  evidence 
that  the  prosecuting  witness,  A.  C.  Mulloy,  the  husband 
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of  Lydia  L.  Mulloy,  one  of  the  defendants  herein,  ac- 
quiesced in  or  assented  to  the  act  or  acts  of  sexual 
intercourse  between  the  defendants,  Lydia  L.  Mulloy 
and  James  G.  Ayles,  if  you  find  any  act  or  acts  of  sex- 
ual intercourse  between  said  defendants  did  occur,  then 
you  should  find  the  defendant  James  G.  Ayles  not 
^Ity.'' 

An  outline  of  the  testimony  proffered  by  defendant 
is :  That  the  defendant  Lydia  Mulloy,  when  a  girl  under 
17  years  of  age,  was  seduced  by  A.  C.  Mulloy,  who 
subsequently  married  her  in  order  to  cover  the  infamy 
of  the  crime ;  that  since  the  time  of  their  marriage  the 
husband  has  been  seeking  to  invent  grounds  for  a  sepa- 
ration and  divorce;  that  he  insisted  upon  his  wife  re- 
maining alone  in  the  house  with  defendant  while  he 
(Mulloy)  absented  himself  therefrom;  that  the  hus- 
band connived  in  every  imaginable  way  to  throw  his 
wife  in  the  company  of  defendant  by  having  defendant 
assist  his  wife  in  washing  dishes  and  helping  her  about 
the  kitchen  and  house ;  that  during  some  festive  occa- 
sion at  Hillsboro,  Mr.  Mulloy  entered  a  saloon,  and,  in 
the  presence  of  several  witnesses,  stated  that  he  had 
left  defendant  to  bring  his  wife  in  from  the  farm,  and 
that  he  **  hoped  to  God  he  would  run  oflf  with  her'^  that 
defendant  was  solicited  by  Mr.  Mulloy  '  *  to  have  inter- 
course with  his  wife  by  inference  and  innuendos^';  that 
Mulloy  stated  in  the  presence  of  defendant,  and  to  him 
directly,  that  he  didn't  care  if  he  caught  somebody 
having  connection  with  his  wife,  because  he  wanted  to 
get  a  divorce  from  her;  that  the  husband  knew  his  wife 
and  defendant  were  going  to  Portland;  and  that  de- 
fendant had  assurance  that  he  would  not  be  harmed. 

With  much  pressure  it  is  argued  that,  if  these  things 
were  true,  defendant  could  not  be  convicted  of  the 
offense,  for  the  reason  that  he  was  induced  to  com- 
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mit  the  act.  The  books  abound  with  much  learning 
upon  this  interesting  department  of  the  criminal  law. 
Nevertheless  our  steps  have  not  been  guided  by  the  light 
of  adjudged  cases  involving  the  crime  of  adultery. 
Still  we  feel  no  reason  for  hesitating  to  announce  the 
rule  that  seems  to  us  best  adapted  to  the  promotion  of 
justice.  In  the  case  of  State  v.  Hull,  33  Or.  57  (54 
Pac.  161,  72  Am.  St.  Rep.  694),  this  court,  speaking 
through  Mr.  Justice  R.  S.  Bean,  said : 

* '  It  is  diiBBcult  to  see  how  a  man  may  solicit  another 
to  commit  a  crime  upon  his  property,  and,  when  the  act 
to  which  he  was  invited  has  been  done,  be  heard  to  say 
that  he  did  not  consent  to  if 

This  was  a  case  of  larceny  where  the  property 
charged  to  have  been  stolen  was  taken,  not  only  by  the 
consent  and  passive  acquiescence  of  the  owner,  but  by 
his  express  direction,  and  upon  the  advice  and  with  the 
action  co-operation  and  assistance  of  his  agents;  and 
this  court  held,  in  eflfect,  that  there  was  no  trespass 
committed  in  the  taking  if  there  was  no  taking  without 
the  owner's  consent.  Even  in  the  larcenous  class  of 
cases  we  know  of  no  case  that  holds  that  one  who  has 
committed  a  criminal  act  should  be  acquitted  because 
induced  to  do  so  by  another.  It  is  merely  when  the 
criminality  of  the  act  is  shown  to  be  absent  by  the  fact 
of  the  inducement  that  such  proof  justifies  acquittal. 
If  the  crime  originates  with  the  accused,  and  the  in- 
tended victim  does  not  actually  urge  him  on  to  the  com- 
mission of  the  crime,  the  mere  fact  that  he  facilitates 
the  execution  of  the  scheme  will  be  no  defense  to  the  ac- 
cused :  Connor  v.  People,  18  Colo.  373  (33  Pac.  159,  36 
Am.  St.  Eep.  295,  25  L.  R.  A.  341) ;  People  v.  Liphardt, 
105  Mich.  80  (62  N.  W.  1022) ;  Thompson  v.  State,  106 
Ala.  67  (17  South.  512) ;  State  v.  Jansen,  22  Kan.  498; 
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State  V.  West,  157  Mo.  309  (57  S.  W.  1071) ;  People  v. 
Krivitzky,  168  N.  Y.  182  (61  N.  E.  175). 

*'The  fact  that  decoys  were  set,  or  a  trap  laid,  by 
means  of  which  a  person  was  detected  in  the  perpetra- 
tion of  a  crime,  cannot  be  set  up  as  a  defense  to  the 
prosecution  therefor,  where  the  crime  was  conceived  by 
the  accused,  and  not  suggested  by  the  prosecuting  wit- 
ness, or  those  acting  for  him  duly  authorized  in  the 
premises,  and  the  owner  did  not  willingly  part  with  and 
consent  to  the  taking  of  the  property":  Wharton's 
Criminal  Law  (11  ed.),  Vol.  1,  §  389. 

Counsel,  in  support  of  his  position,  attracts  our  at- 
tention to  cases  having  for  their  purpose  the  dissolu- 
tion of  the  marriage  contract  where  the  courts  have 
held  that  a  husband  may  not  obtain  a  divorce  who 
directly  encourages  his  wife  to  commit  adultery.  An 
examination  of  the  cases  and  our  own  statute  reveals 
the  situation  that  this  defense  is  statutory.  Section 
510,  L.  0.  L.,  reads : 

*^In  a  suit  for  the  dissolution  of  the  marriage  con- 
tract on  account  of  adultery,  the  defendant  may  admit 
the  adultery,  and  show  in  bar  of  the  suit,  *  *  (1)  that 
the  act  was  committed  by  the  procurement  or  with  the 
connivance  of  the  plaintiff. '* 

The  reason  is  apparent.  Plaintiff  in  a  divorce  case 
may  with  propriety  watch  his  wife  whom  he  suspects 
of  adultery,  in  order  to  obtain  proof  of  that  fact,  which 
he  may  use  in  evidence  to  procure  a  decree  of  divorce, 
but  when  he  commits  acts  which  have  the  effect  of  be- 
gniling  his  wife  to  an  adulterous  bed,  the  law  inter- 
poses the  statute  as  an  obstacle  to  the  accomplishment 
of  his  purpose.  We  acknowledge  that  in  those  crimes 
where  the  element  of  trespass  and  intent  are  necessary 
ingredients,  consent  to  the  act  relieves  the  party 
charged  from  liability  to  criminal  prosecution;  yet  in 
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those  acts  which  aflFect  the  public  morals,  and  where  the 
idea  of  the  sale  and  barter  of  private  property  is  not 
concerned,  we  cannot  see  the  application  of  the  rule. 
True,  in  cases  of  this  character  the  prosecution  can 
only  be  commenced  on  the  complaint  of  the  outraged 
spouse;  yet  the  act  is  an  offense  against  the  state: 
State  V.  Donovan,  61  Iowa,  281  (16  N.  W.  130) ;  State 
V.  Smith,  108  Iowa,  443  (79  N.  W.  115) ;  State  v.  A  they, 
133  Iowa,  386  (108  N.  W.  224). 

The  fact  that  the  husband  may  have  been  guilty  of 
sinful  conduct  which  encouraged  the  defendant  to  com- 
mit the  crime  does  not  lessen  or  in  any  manner  affect 
the  wrong  which  society  suffers,  and  public  policy,  good 
morals,  common  decency,  and  considerations  of  justice 
demand  the  punishment  of  the  offense  under  such  cir- 
cumstances as  strongly  as  though  the  crime  had  been 
committed  by  stealth  and  through  the  employment  of 
agencies  unknown  to  the  husband.  For  these  reasons 
the  evidence  was  properly  excluded,  and  instructions 
properly  refused.  Well  may  we  add  that,  if  the  re- 
jected testimony  is  true,  offended  justice  has  not  yet 
been  fully  vindicated. 

5.  The  only  remaining  assignment  of  error  which 
we  deem  necessary  to  consider  concerns  the  action  of 
the  trial  court  in  admitting  testimony  of  the  clerk  of 
the  grand  jury  to  the  effect  that  the  husband  of  Lydia 
Mulloy  appeared  before  the  grand  jury  and  gave  testi- 
mony against  his  wife  and  defendant,  and  that  Lydia 
Mulloy  also  appeared  as  a  voluntary  witness  and  testi- 
fied that  she  had  intercourse  with  defendant  on  the 
night  of  their  arrest.  The  particular  ground  of  ob- 
jection to  the  testimony  is  that  the  grand  jury-room  **is 
supposed  to  be  secret,  and  the  grand  jurors  are  not  to 
reveal  anything  that  may  transpire  therein,  except 
when  witnesses  examined  before  the  grand  jury  refute 
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their  testimony  before  the  trial  jury. ' '  We  think  coun- 
sel draws  too  narrowly  the  limitations  upon  the  testi- 
mony of  grand  jurors.  Public  policy  forbids  that  the 
jurors  be  allowed  to  state  how  the  members  of  the  jury 
voted  or  make  public  the  opinions  expressed  by  the 
different  jurors  during  their  deliberations,  or  to  un- 
bosom the  fact  that  an  indictment  has  been  found  prior 
to  its  becoming  a  public  record.  But  much  authority 
is  to  be  found  in  support  of  the  rule  that  testimony  of  a 
grand  juror  is  admissible  to  show  that  a  person  did 
or  did  not  testify  before  the  grand  jury,  and  testimony 
given  by  the  witness  before  the  grand  jury,  when  other- 
wise competent,  may  be  recounted  by  a  grand  juror: 
State  V.  Moran,  15  Or.  262  (14  Pac.  419) ;  Common- 
wealth V.  HUl,  11  Gush.  (Mass.)  137;  20  Cyc.  1353; 
People  V.  Nonthey,  77  Cal.  618  (19  Pac.  865,  20  Pac. 
129) ;  State  v.  Carroll,  85  Iowa,  1  (51  N.  W.  1159) ; 
Hinshaw  v.  State,  147  Ind.  334  (47  N.  E.  157).  There 
are  a  few  additional  questions  presented  on  behalf  of 
defendant,  and  which  we  have  examined,  and  deem 
them  not  of  sufficient  importance  to  require  separate 
notice;  therefore  the  judgment  of  conviction  is  af- 
firmed. Affirmed. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 

74  Or.— 11 
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ArgTied  December  14,  affirmed  December  31,  1914. 

NELSON   V.   MONITOR   CONGREGATIONAL 

CHURCH. 

(145  Pac.  37.) 

Eeliglous  Societies — Property — Oonveyance. 

1.  Where  a  church  had  secured  a  decree  for  specific  performance  of 
a  contract  to  convey  land  to  it  for  a  church  site,  the  trustees,  with 
the  consent  of  the  members  of  the  church  can  convey  the  property  to 
an  incorporated  church  board  to  be  still  used  for  church  purposes, 
without  the  consent  of  the  court  granting  the  decree  and  without 
affecting  the  title. 

Beligions  Societies— Property — Oonveyaaces — ^Blgbte  of  Members. 

2.  A  majority  of  the  members  or  corporators  of  a  religious  society 
or  corporation  may  control  the  disposition  of  its  property. 


Beligions  Societies— Property — Conveyances — ^Bights  of  Pnrchasers. 

3.  A  grantee  of  property  which  had  been  conveyed  to  a  church 
for  church  purposes  takes  it  subject  to  the  trust,  and  must  use  the 
property  for  that  purpose,  but,  if  it  fails  to  do  so,  the  title  does  not 
thereby  revert  to  the  original  grantor  to  the  church. 

Religions  Societies — ^Use  of  Property— Bight  of  Action. 

4.  One  who  conveyed  land  to  a  church  to  be  used  for  church  pur- 
poses, but  who  is  not  a  member  of  the  church  or  society,  cannot  main- 
tain an  action  to  regulate  the  use  of  the  property. 

From  Marion :  William  Galloway,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  Andrew  Nelson  against  the  Monitor 
Congregational  Church,  a  corporation,  P.  B.  Hasty,  A. 
J.  Olson  and  G.  W.  Leap,  to  enjoin  a  trespass  upon 
three  quarters  of  an  acre  of  land.  A  decree  was  ren- 
dered by  the  Circuit  Court  in  favor  of  defendants,  and 
plaintiff  appeals. 

In  1878  J.  P.  Shuck  purchased  a  40-acre  tract  of  land 
in  the  J.  B.  Shank  donation  land  claim  in  section  25, 
township  5  S.,  range  1  W.,  in  Marion  County,  Oregon, 
which  included  the  land  involved  in  this  suit.  While 
J.  P.  Shuck  and  Mary  A.  Shuck,  his  wife,  were  the 
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owners  of  the  40-acre  tract,  they  entered  into  a  verbal 
agreement  with  the  Monitor  Christian  Church,  an  un- 
incorporated religious  society,  of  which  W.  R.  Town- 
send,  J.  D.  Simmons  and  J.  R.  White  were  the  duly 
elected  trustees,  whereby  they  agreed  to  convey  to  the 
society,  or  its  trustees,  the  1-acre  tract,  part  of  which  is 
in  question  in  this  suit,  in  trust  for  the  use  and  benefit 
of  its  members  and  the  residents  and  inhabitants  of  and 
near  Monitor,  Oregon,  for  church  and  religious  pur- 
poses, in  consideration  of  the  society  building  a  church 
building  thereon.  The  land  was  accepted  and  the 
church  constructed.  Shuck  and  wife  failed  to  make  the 
promised  deed  to  the  society.  On  September  10,  1902, 
they  conveyed  a  portion  of  the  land  to  Andrew  Nelson, 
including  about  three  quarters  of  the  acre  tract,  and 
another  portion,  including  the  balance,  to  Hans  Nelson. 
Both  grantees  had  full  knowledge  of  the  agreement  on 
the  part  of  Shuck  and  wife  to  convey  to  the  church, 
and  accepted  their  deeds  knowing  that  the  church  oc- 
cupied the  acre  tract.  In  1903  the  trustees  of  the 
Monitor  Christian  Church  commenced  a  suit  in  the  Cir- 
cuit Court  for  Marion  County,  Oregon,  against  Andrew 
Nelson,  Hans  Nelson,  J.  P.  Shuck,  and  their  respec- 
tive wives,  for  specific  performance  of  the  agreement 
to  convey  the  acre  tract  to  the  church.  On  August  14, 
1903,  a  decree  was  rendered  and  entered  perpetually 
enjoining  Andrew  Nelson  and  Hans  Nelson  from  tres- 
passing upon  the  1-acre  tract  (particularly  describing 
it),  injuring  or  destroying  the  church  building,  or  in 
any  way  interfering  with  or  disturbing  the  members 
of  the  Monitor  Christian  Church  or  the  residents  or 
inhabitants  in  the  neighborhood  or  vicinity  of  Monitor, 
Oregon,  in  the  use  of  the  premises  or  church  building 
for  church  or  religious  purposes.  It  was  further  de- 
creed that  the  defendants  Hans  Nelson  and  Andrew 
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Nelson  and  their  wives  should,  within  30  days  from 
the  date  of  the  decree,  make,  execute  and  deliver  to 
W.  R.  Townsend,  J.  D.  Simmons  and  J.  R.  White,  as 
trustees  of  the  Monitor  Christian  Church,  a  good  and 
sufficient  deed  of  all  the  described  premises  in  fee,  to 
the  trustees  of  the  church  *4n  trust  for  the  use  and 
benefit  of  the  members  of  the  said  Monitor  Christian 
Church  and  the  residents  and  inhabitants  of  and  near 
Monitor,  Oregon,  for  church  and  religious  purposes 
forever '%•  and,  in  case  of  their  failure  to  do  so,  that 
the  decree  stand  as  such  deed.  On  December  8,  1911, 
pursuant  to  a  resolution  of  the  Monitor  Christian 
Church  adopted  at  a  regularly  called  meeting,  the 
trustees  for  and  on  behalf  of  the  church  conveyed  the 
l-acre  tract  to  the  Congregational  Missionary  Board  of 
Oregon,  an  Oregon  religious  corporation  for  religious 
purposes,  for  the  use  and  benefit  of  the  residents  and 
inhabitants  of  the  town  of  Monitor,  Oregon,  and  its 
vicinity  and  neighborhood.  On  February  18, 1913,  the 
last-named  society  conveyed  the  l-acre  tract  to  the 
trustees  of  the  Monitor  Congregational  Church  of 
Marion  County,  Oregon,  with  the  provision  that  '*this 
conveyance  is  made  that  said  premises  may  be  pre- 
served for,  and  devoted  exclusively  to,  religious  pur- 
poses, and  none  other,  for  the  use  and  benefit  of  the 
residents  and  inhabitants  of  the  town  of  Monitor, 
Oregon,  and  its  vicinity  and  neighborhood,  and  said 
premises  shall  be  forever  so  used,''  ad  that,  if  the  prem- 
ises should  cease  to  be  so  used,  the  same  should  there- 
upon revert  to  the  first  party.  Afterward,  for  the 
purpose  of  raising  funds  with  which  to  improve  the 
property  and  carry  into  effect  the  purpose  for  which 
the  same  was  held,  the  trustees  of  the  Congregational 
Church  borrowed  $400,  mortgaged  the  premises  to  the 
Congregational  Church  Building  Society,  to   secure 
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SQcli  BtHQy  and  expended  that  amount  in  improving  the 
property.  The  premises  are  now,  and  were  at  the  time 
of  the  commencement  of  this  suit,  being  used  for  church 
and  religious  purposes  exclusively,  in  compliance  with 
the  agreement  between  Shuck  and  the  Monitor  Chris- 
tian Church.  This  suit  was  brought  by  the  plaintiff 
to  enjoin  the  defendants  from  breaking  and  entering 
the  premises,  cutting  down  or  destroying  trees  or  tim- 
ber thereon,  ^nd  for  damages.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Elisha  P.  Morcom. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Huntington  &  Wilson,  with  an  oral  argument 

by  Mr.  Hollis  8.  Wilson. 

* 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  is  the  contention  of  the  plaintiff  that,  because 
the  trustees  of  the  Monitor  Christian  Church  trans- 
ferred the  1-acre  tract  to  the  Congregational  Mission- 
ary Board  of  Oregon  without  an  order  from  the  Cir- 
cuit Court  that  entered  the  decree,  the  title  of  the 
trustees  terminated,  and  the  property  reverted  to  the 
original  grantor  Shuck ;  and  that,  by  reason  of  the  lat- 
ter's  deed  to  Nelson,  the  title  passed  to  the  plaintiff. 
The  transfer  of  the  premises  by  the  trustees  of  the 
Monitor  Christian  Church  was  made  with  the  volun- 
tary consent  of  the  members  of  that  society,  who  were 
the  beneficiaries.  This  transfer  was  apparently  neces- 
sary to  carry  out  the  purposes  of  the  trust  and  provide 
a  suitable  building  upon  the  land  to  be  used  for  the 
purposes  of  religious  worship.  The  result  was  that 
the  property  has  ever  since  been  used  exclusively  for 
such  purposes;  therefore  such  a  conveyance  was  a 
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proper  performance  of  the  trust,  and  not  a  breach 
thereof :  39  Cyc.  346.  The  conveyance  by  the  trustees 
of  the  Monitor  Christian  Church  with  the  consent  and 
approbation  of  the  beneficiaries,  who  are  the  members 
of  that  church,  passed  a  good  title  and  concluded  the 
beneficiaries,  as  well  as  the  settler  of  the  trust:  39  Cyc. 
355,  c.  361. 

2.  The  majority  of  the  members  or  corporators  of 
a  religious  society  or  corporation  may  direct  or  control 
the  disposition  of  its  property:  34  Cyc.  1158  (b),  1160 
(2) ;  Albany  College  v.  Monteith,  64  Or.  356  (130  Pac. 
633). 

3.  A  grantee  of  trust  property,  with  notice  of  the 
trust,  takes  it  subject  to  the  trust  and  holds  it  for  the 
purposes  of  the  trust:  39  Cyc.  373  (b) ;  Sharp  v.  Good- 
win^ 51  Cal.  219;  2  Pom.  Eq.  Jur.  621;  Amberson  v. 
Johnson,  127  Ala.  490  (29  South.  176).  Therefore  the 
Congregational  Missionary  Board  of  Oregon  and  its 
grantee,  the  Monitor  Congregational  Church,  took  the 
real  estate  conveyed  subject  to  the  trust,  and  held  it 
for  the  purposes  of  such  trust.  Should  it  be  found 
that  the  trust  is  being  violated  or  the  land  used  for 
purposes  other  than  those  contemplated  by  the  grant, 
even  then  the  title  would  not  revert  to  the  original 
grantor:  Chapman  v.  Wilbur,  4  Or.  362;  Raley  v. 
Vnudilla  County,  15  Or.  172  (13  Pac.  890,  3  Am.  St. 
Eep.  142) ;  Albany  College  v.  Monteith,  64  Or.  356  (130 
Pac.  633). 

By  the  decree  of  August  14, 1903,  the  plaintiff's  title 
or  interest  in  the  1-acre  tract  was  terminated,  and  he 
was  perpetually  enjoined  from  interfering  with  or  dis- 
turbing the  members  of  the  church.  The  Circuit  Court 
of  Marion  County  did  not  create,  but  simply  recognized, 
a  trust,  and  the  trustees  of  the  Christian  Church  were 
agents  of  the  society,  and  not  agents  or  ofiScers  of  the 
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court.  It  is  not  contended  that  the  transfer  from  the 
Christian  Church  to  the  Congregational  Missionary 
Board,  or  from  the  latter  to  the  Congregational  Church 
of  Monitor,  was  a  violation  of  any  trust,  or  that  the 
use  of  the  property  by  these  grantees  is  inconsistent 
with  the  design  of  the  original  grantors.  The  record 
shows  that  the  property  is  still  being  used  for  religious 
purposes  for  the  use  and  benefit  of  that  community. 
This  is  what  was  evidently  contemplated  by  Shuck, 
the  original  grantor.  If  the  mortgage  referred  to 
should  be  foreclosed,  it  is  obvious  that  the  purchaser 
would  take  only  the  interest  which  the  mortgagor  had, 
and  the  property  would  still  be  held  for  church  and 
religious  purposes  as  heretofore. 

4.  The  plaintiff  is  not  shown  to  be  a  member  of 
either  of  the  church  organizations  mentioned,  and 
hence  not  in  a  position  to  question  the  act  of  any  of 
these  societies  in  the  matter  of  conveying  its  property. 
We  find  in  34  Cyc.  1172,  note  88,  the  following : 

*^A  nonmember  of  the  church  or  society  cannot  main- 
tain an  action  to  regulate  the  use  of  the  church  prop- 
erty, even  though  he  was  one  of  the  original  grantors 
or  was  formerly  a  member  of  the  society. ' ' 

In  39  Cyc.  362,  it  is  stated  that  beneficiaries  are  gen- 
erally the  only  persons  entitled  to  attack  the  validity 
of  a  sale  by  trustees;  third  persons  having  no  such 
right. 

The  decree  of  the  Circuit  Court  is  therefore  aflBrmed. 

Affirmed. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mb.  Justice  Burnett  concur. 
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Argued  September  18,  affirmed  September  29,  1914,  rehearing  defnied 

January  5,  1915.  ' 

NORMAN  V.  ELLIS. 

(143  Pac.  1112.) 

Appeal  and  Error— Qnestioiis  of  Fact— Trial  by  Oonrt. 

1.  Under  Section  159,  I».  O.  L.,  providing  that  the  findings  of  the 
court  in  an  action  at  law  shall  be  deemed  a  verdict,  where  there  is 
any  evidence  to  sustain  the  findings,  they  are  conclusive  on  appeal, 
and  the  appellate  court  cannot  consider  the  weight  of  the  testimony. 

Appeal  and  Error— Beoord — Qaestlons  PrMented  for  Befvlew. 

2.  Where  the  bill  of  exceptions  consists  simply  of  a  transcript  of 
the  testimony  with  the  objections  of  counsel,  certified  by  the  judge  to 
contain  all  the  testimony,  it  will  be  considered  only  to  determine  the 
correctness  of  a  ruling  on  a  motion  for  a  nonsuit  or  directed  verdict. 

Broken — ^Action  for  Oompensatlom — Qnettioiui  of  Fact. 

3.  In  an  action  for  services  as  a  broker  in  procuring  a  sale  of  cor- 
porate stock  to  defendants,  evidence  held  to  present  a  question  of 
fact  whether  money  paid  by  one  of  the  defendants  to  plaintiff  was 
for  expenses  of  employment  or  was  a  personal  loan  distinct  from  the 
transaction  in  suit. 

BrokenK-Actlon  for  Ctompensatioii — Qaastioiui  of  Fact. 

4.  In  an  action  for  services  as  broker  in  procuring  the  purchase 
of  corporate  stock,  evidence  held  to  present  questions  of  fact  on  the 
questions  of  plaintiff's  employment  and  service. 

[As  to  when  a-  broker  has  earned  his  commission,  see  note  in 
139  Am.  St.  Bep.  225.] 

From  Multnomah :  James  W.  Hamilton^  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Sidney  Norman  against  Robert 
H.  Ellis,  Edward  Boyce,  Harry  L.  Day,  Eugene  B. 
Day  and  Jerome  Day. 

The  substance  of  the  complaint  in  this  case  is  that 
about  January  25,  1911,  the  defendants  by  their  duly 
qualified  agent,  Harry  L.  Day,  himself  being  one  of 
them,  employed  the  plaintiff  as  a  broker  to  negotiate 
with  the  Norman  Hotels,  Limited,  a  corporation,  and 
its  oflScers  and  stockholders  to  affect  a  purchase  or 
an  agreement  to  purchase  all  the  interest  of  that  cor- 
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poration  in  the  capital  stock  of  another  incorporated 
institution  known  as  the  Portland  Hotel  Company,  and 
agreed  to  pay  the  plaintiff  a  reasonable  sum  for  his 
services  to  be  so  rendered ;  further,  that  in  pursuance 
of  said  employment  between  that  date  and  June  1st 
of  the  same  year  the  plaintiff  rendered  services  to  the 
defendants  in  the  purchase  of  said  stock,  as  a  result 
of  which  a  sale  was  consummated  and  they  purchased 
all  the  interest  of  the  Norman  Hotels,  Limited,  in  the 
stock  of  the  Portland  Hotel  Company  for  $375,000. 
He  alleges  that  his  services  were  reasonably  worth 
$18,750,  no  part  of  which  has  been  paid,  except  $500 
as  expenses. 

All  these  allegations  are  denied  by  the  answer,  in 
which  all  the  defendants  join.  The  substance  of  their 
further  answer  is  that,  in  all  the  subsequent  negotia- 
tions which  ended  in  the  purchase  of  the  stock  at  the 
price  named  in  the  complaint,  the  plaintiff  was  acting 
in  the  interest  of  the  Norman  Hotels,  Limited,  and  its 
stockholders,  and  not  for  the  defendants  or  either  of 
them,  and  that  all  propositions  which  the  plaintiff  put 
forth  in  those  negotiations  were  rejected  and  failed 
of  accomplishment.  Concerning  the  $500  mentioned  in 
the  complaint  the  defendants  say  that  it  was  a  loan 
from  the  defendant  Harry  L.  Day  to  the  plaintiff  at  the 
request  of  the  latter,  and  that  it  had  no  connection 
whatever  with  the  sale  of  the  stock  of  the  Portland 
Hotel  Company. 

The  reply  challenges  the  new  matter  in  the  answer 
in  material  particulars.  The  issues  thus  formed  were 
tried  before  the  court  without  a  jury.  Findings  of 
fact  and  conclusions  of  law  awarding  the  plaintiff  a 
judgment  for  a  balance  of  $4,500,  with  interest,  ag- 
gregating $5,085,  were  made  and  filed  by  the  court. 
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The  defendants  have  joined  in  an  appeal  from  the  re- 
sulting judgment.    Affirmed.    Rehearing  Denied. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Dolph,  Mallory,  Simon  <&  Gearin,  with  an  oral 
argument  by  Mr.  John  M.  Gearin. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Chester  G.  Murphy  and  Mr.  Alex  M. 
Winston. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  **The  finding  of  the  court  upon  the  facts  shall 
be  deemed  a  verdict,  and  may  be  set  aside  in  the  same 
manner  and  for  the  same  reasons,  as  far  as  applicable, 
and  a  new  trial  granted'*:  Section  159,  L.  0.  L.  The 
construction  placed  upon  this  section  by  our  former 
decisions  is  to  the  effect  that  if  there  is  any  evidence 
to  sustain  the  findings,  they  are  conclusive  upon  appeal. 
We  are  not  at  this  juncture  concerned  about,  nor  can 
we  take  notice  of,  the  weight  of  the  testimony.  The 
case  is  not  here  on  a  new  trial  on  the  facts,  as  if  the 
litigation  were  in  equity.  This  is  a  law  action,  and 
must  be  determined  agreeably  to  the  rule  laid  down  in 
the  section  mentioned:  Giaconi  v.  Astoria,  60  Or.  12,  28 
(113  Pac.  855, 118  Pac.  180) ;  Aerne  v.  Gostlow,  60  Or. 
113  (118  Pac.  277) ;  Van  De  Wiele  v.  Garbade,  60  Or. 
585  (120  Pac.  752) ;  Reid  v.  Stanley,  62  Or.  151  (124 
Pac.  646) ;  Prudential  Trust  Co.  v.  Merchants^  Nat. 
Bank,  66  Or.  224  (133  Pac.  1191) ;  F ranch  v.  Blazier, 
66  Or.  377  (133  Pac.  800). 

2.  Moreover,  our  quest  is  thus  restricted  by  the 
state  of  the  record.  The  bill  of  exceptions  consists 
simply  of  a  transcript  of  the  testimony  heard  at  the 
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trial,  with  the  ohjections  of  couiiBel  interposed  through- 
out, and  certified  by  the  judge  to  contain  all  the  testi- 
mony offered.  The  only  purpose  for  which  such  a 
bill  is  available  is  to  determine  the  correctness  of  the 
ruling  on  a  motion  for  a  nonsuit  or  for  a  directed  ver- 
dict: National  Council  v.  McGinn,  70  Or.  457  (138  Pac. 
493). 

3,  4.  It  seems  that  the  stock  of  the  Portland  Hotel 
Company  was  owned  by  two  different  factions,  in  one 
of  which  the  Day  brothers  predominated,  while  the  rul- 
ing spirits  in  the  other  faction  were  the  Norman  bro- 
thers. Disputes  had  arisen  between  the  two  factions, 
in  which  considerable  ill  feeling  was  engendered.  In 
January,  1911,  Harry  L.  Day,  one  of  the  defendants, 
was  sojourning  in  Los  Angeles  where  the  plaintiff  at 
that  time  resided.  The  testimony  of  the  latter  is  that 
he  approached  Harry  Day  and  had  the  following  con- 
versation, the  plaintiff  beginning: 

''It  seems  a  pity  an  investment  of  that  kind  should 
be  80  tied  up.  Why,  as  sensible  men,  don't  you  get 
together  and  fix  it  up?  (Day:)  We  have  made  some 
efforts,  but  have  been  unable  to  do  so.  (Norman:) 
Do  you  think  that  my  services  as  mediator  would  be 
of  any  benefit?  (Day:)  You  are  just  the  man  to  do 
it.  I  have  confidence  in  you,  and  you  are  a  relative  of 
!        the  other  side ;  go  at  it. ' ' 

I  He  tells  of  overtures  made  by  him  to  the  other  Nor- 

mans, who  were  his  uncles,  and  that  a  Mr.  Breen,  a 

I  stockholder  of  the  Norman  faction,  came  to  Los  An- 
geles to  assist  in  the  negotiations.     The  plaintiff  in 

I        that  connection  testifies  as  follows : 

**Well,  we  endeavored  to  get  some  help  or  detail  out 
I        of  Mr.  Breen  in  regard  to  this  business  for  some  weeks, 
j        and  then  Harry  Day  said  to  me :  *I  think  you  are  wast- 
ing your  time  bothering.    I  think  you  had  better  get 
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on  the  train  and  go  North.  I  will  give  you  letters  of 
introduction  to  my  brother-in-law,  Mr.  Boyce,  and  to 
my  brother  Eugene,  at  Wallace,  and  you  go  North  and 
see  what  you  can  do  with  them.  *  '  * 

He  further  testifies  of  going  to  Portland  and  calling 
upon  Mr.  Boyce  with  his  letter  of  introduction,  and 
was  by  him  referred  to  Eugene  Day  at  Wallace,  Idaho, 
The  testimoney  discloses  that  the  plaintiff  negotiated 
with  Eugene  Day  about  settlement,  in  the  course  of 
which  they  canvassed  the  selling  of  the  Day  stock  to 
the  Normans  and  of  the  Norman  stock  to  the  Days. 
This  resulted  in  Eugene  Day  making  an  offer  in  writ- 
ing to  purchase  the  Norman  stock,  in  which  offer  this 
language  occurs: 

**  Fifty  thousand  over  the  purchase  price,  price  to 
be  arrived  at  by  secretary's  figures.  Ten  thousand 
dollars  additional  to  Sidney  Norman  with  the  under- 
standing that  this  sum  would  not  in  any  event  be  added 
to  purchase  price,  and  that  it  is  tendered  in  recogni- 
tion of  the  friendship  between  us.  Notes  and  escrow 
proposals  as  made  by  Sidney  Norman.'* 

This  proposition  was  not  accepted  by  the  Normans. 

It  also  appears  in  his  testimony  that  he  reported 
to  Harry  Day  on  his  return  to  Los  Angeles  his  want 
of  success  in  his  endeavors  in  Portland  and  Wallace, 
whereupon  Harry  Day  said : 

**  That's  all  right,  Sidney;  you  are  doing  mighty  well. 
It  is  going  to  take  a  long  time  to  get  these  people  to- 
gether. Eugene  does  not  come  to  a  quick  decision,  and 
it  will  probably  take  some  time  longer  before  we  can 
make  a  deal.  *  *  Keep  at  it,  and  you  will  eventually 
get  it  settled. ' ' 

He  also  speaks  of  negotiations  with  the  defendant 
Ellis  who  appears  to  have  been  operating  in  the  matter 
in  behalf  of  the  other  defendants.    Another  witness, 
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Judge  Cake,  one  of  counsel  for  the  Normans,  testifies 
in  substance  that  in  Los  Angeles,  some  time  in  March, 
1911,  he  conversed  with  Harry  L.  Day  on  the  subject 
and  stated  that  if  a  transfer  of  the  stock  was  made  on 
account  of  negotiations  between  Day  and  Cake,  the 
price  should  be  net  and  independent  of  any  compensa- 
tion to  be  paid  to  the  plaintiff,  and  that  the  Days  were 
to  pay  that  compensation,  in  all  of  which  Day  ac- 
quiesced. Besides  all  this  Harry  L.  Day  gave  his 
check  for  $500  to  plaintiff  after  the  latter  had  returned 
to  Los  Angeles  from  Idaho.  The  plaintiff  says  this 
was  to  cover  his  expenses  in  connection  with  his  em- 
ployment in  question.  Harry  Day  of  course  testifies  it 
was  his  personal  loan  to  the  plaintiff,  and  had  nothing 
to  do  with  the  sale  of  the  stock,  but  it  was  for  the  trial 
court  to  decide  as  a  question  of  fact  which  story  was 
the  correct  statement. 

The  parties  finally  came  together  on  June  1,  1911, 
the  Days  being  represented  by  the  defendant  Ellis  and 
their  attorney  and  the  Normans  being  represented  by 
their  attorneys.  The  plaintiff  was  also  present.  The 
result  of  this  conference  was  that  the  Normans  entered 
into  a  written  executory  agreement  for  the  sale  of  all 
their  interest  in  the  Portland  Hotel  Company  to  Harry 
L.  Day  and  Eugene  R.  Day,  and  it  is  stated  in  the  tes- 
timony that  the  deal  was  finally  consummated  and  the 
Norman  interest  in  the  stock  in  question  passed  to  the 
Day  faction  in  pursuance  of  the  writing. 

In  our  judgment  these  excerpts  from  the  testimony 
were  legitimate  to  have  gone  to  a  jury  at  such  a  trial 
on  the  question  of  employment  and  service,  and  of 
course  constituted  evidence  in  support  of  the  findings 
of  the  court  which  stand  in  lieu  of  a  verdict.  Accord- 
ing to  his  testimony  the  plaintiff  offered  his  services, 
and  the  defendant  Harry  Day  accepted  them.     It  is 
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admitted  that  he  gave  the  plaintiff  letters  of  introduc- 
tion to  some  of  his  associates  in  the  Day  faction  with 
a  view  of  accomplishing  a  settlement  of  the  differences 
between  themselves  and  the  Normans.  It  may  be  con- 
ceded that  all  these  circumstances  can  be  considered 
equivocal,  operating  either  way  according  to  how  the 
trier  of  the  issue  estimated  the  testimony,  but  they 
involve  only  questions  of  fact,  and  the  judge  who  saw 
the  witnesses  and  heard  them  testify  is  better  qualified 
to  decide  such  a  dilemma  than  we  who  read  only  the 
paper  testimony.  From  the  circumstances  detailed  in 
the  evidence  the  trial  judge  may  well  have  concluded 
that  the  Days  were  acting  together;  that  negotiations 
between  the  plaintiff  and  them  began  with  Harry  Day 
and  passed  successively  to  the  defendant  Boyce  and 
Eugene  B.  Day,  culminating  with  the  defendant  Ellis, 
who  was  operating  for  all  the  defendants,  and  finally 
consummated  the  purchase  of  the  Norman  stock  as  a 
resultant,  more  or  less,  of  plaintiff's  effort.  The  tes- 
timony shows  also  that  the  plaintiff  made  several  at- 
tempts to  accomplish  a  settlement  of  the  dispute  by  the 
purchase  of  the  Norman  stock.  While  it  is  true  that 
he  did  not  succeed  at  the  time  in  effecting  any  solution 
of  the  dispute,  yet  in  our  inability  to  fathom  the  human 
mind  we  cannot  say  with  mathematical  certainty  how 
much  influence  he  may  have  had  on  the  parties  con- 
cerned in  working  out  the  result.  All  these  things  are 
circumstances  which  the  court  was  entitled  to  consider, 
and  the  deduction  of  the  judge  from  the  whole  testi- 
mony is  one  of  fact  with  which  we  cannot  interfere. 
There  is  much  testimony  controverting  the  testimony 
on  the  part  of  the  plaintiff,  but,  as  we  have  seen,  that 
is  no  concern  of  ours  in  the  situation  which  presents 
itself  on  the  record. 
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It  was  contended  at  the  argument  that  the  court 
erred  in  admitting  the  testimony  of  the  plaintiff  and 
the  deposition  of  one  of  the  witnesses  for  the  Normans, 
to  the  effect  that  at  the  interview  between  the  parties, 
resulting  in  the  written  agreement  to  sell,  it  was  stated 
by  the  attorney  for  the  Normans  that  one  of  the  condi- 
tions of  the  contract  to  be  then  executed  was  that  the 
Days  should  take  care  of  the  commission  of  the  plain- 
tiff. The  contention  of  the  defendant  is  that  the  agree- 
ment having  been  reduced  to  writing,  oral  testimony 
could  not  be  heard  of  conversations  occurring  imme- 
diately before  the  execution  of  that  document  about 
what  terms  it  should  contain.  The  bill  of  exceptions 
is  not  in  a  condition  to  present  that  question  within 
the  precedent  already  cited,  and  hence  no  further  no- 
tice will  be  taken  of  it. 

No  question  was  raised  at  the  hearing  about  the 
several  liability  of  the  defendants.  They  have  an- 
swered together,  and  it  seems  that  they  are  making 
a  common  cause  against  the  plaintiff,  denying  all  lia- 
bility to  him  and  not  seeking  to  impose  it  upon  one  of 
themselves  to  the  exclusion  of  the  others.  In  short, 
we  conclude  that  there  was  testimony,  irrespective  of 
its  weight,  which  the  court  was  entitled  to  consider  in 
support  of  its  findings  in  favor  of  the  plaintiff.  We 
cannot  disturb  the  conclusion  of  the  judge  as  thus  for- 
mulated, and  his  decision  must  be  affirmed. 

Affirmed.    Rehearing  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bamsey  concur. 
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Submitted  on  brief  without  argument  November  24,  affirmed  December 

1,  1914,  rehearing  denied  January  5,  1915. 

PELTON  V.  SHERIDAN. 

(144  Pac.  410.) 

Bankruptcy— Attachment  lien — ^E£Feet  of  State  Statute. 

1.  Where  an  attachment  was  levied  on  property  prior  to  the  filing 
by  the  debtor  of  an  assignment  for  benefit  of  creditors,  under  Sec- 
tions 7540-7555,  L.  O.  L.,  and  more  than  four  months  before  the 
debtor  was  declared  a  bankrupt,  in  a  federal  court,  but  judgment  on 
the  attachment  was  not  obtained  until  after  the  assignment  and  bank- 
ruptcy proceedings,  the  lien  of  attachment  was  valid,  though  Section 
7540,  L.  O.  L.,  provides  that  all  attachments,  on  which  judgment  is 
not  taken  at  the  time  of  the  assignment,  are  discharged,  'since  the 
state  statute,  being  suspended  by  Bankrupt  Act  of  July  1,  1898,  Chap- 
ter 541,  30  Stat.  544,  could  have  no  operation  whatever. 

Bankruptcy — State  InsolTent  Iawb. 

2.  Where  a  general  assignment  has  been  made  by  a  debtor  of  his 
property  that  would  have  been  available  at  common  law,  or  when  made 
pursuant  to  a  state  statute  regulating  the  procedure,  which  enact- 
ment does  not  provide  for  the  debtor's  release,  and  hence  is  not  an 
insolvent  law,  such  transfer  is  upheld  if  not  attacked  by  federal  bank- 
ruptcy proceedings  within  the  time  limited  therefOr. 

Bankruptcy — ^"Insolvent  Iaw" — What  Oonstltutea. 

3.  Sections  7540-7555,  L.  O.  L.,  permitting  a  debtor  to  voluntarily 
file  an  assignment  for  benefit  of  creditors  without  preference,  and 
providing  that,  if  all  his  property  is  administered  on  and  more  than 
50  per  cent  of  the  indebtedness  paid,  the  debtor  shall  be  discharged, 
is  an  insolvent  law  suspended  by  Bankrupt  Act  of  July  1,  1898. 

[As  to  effect  of  federal  bankruptcy  act  on  state  insolvency 
laws,  see  notes  in  41  Am.  Dec.  447;  Ann.  Gas.  1913E,  957.] 

From  Douglas :  Mb.  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  appeal  by  a  trustee  in  bankruptcy  from 
a  part  of  a  judgment.  The  facts  are  that,  an  action 
having  been  commenced  in  the  Circuit  Court  of  the 
State  of  Oregon  for  Douglas  County  by  J.  E.  Pelton 
against  T.  B.  Sheridan  to  recover  the  amounts  of  two 
promissory  notes  executed  by  the  defendant,  a  writ  of 
attachment  was  issued  and  duly  levied  upon  Sheridan's 
real  property  situate  in  that  county,  creating  a  lien  on 
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the  premises  March  19,  1913.  Pursuant  to  the  provi- 
sions of  our  statute,  entitled  **An  act  to  secure  credi- 
tors a  just  division  of  the  estates  of  debtors  who  con- 
vey to  assignees  for  the  benefit  of  creditors, ' '  approved 
October  18,  1878,  and  amendments  thereto,  which  en- 
tire enactment  is  incorporated  as  Sections  7540-7555, 
L.  O.  L.,  Sheridan  on  November  7,  1913,  voluntarily 
executed  to  O.  P.  Coshow  a  deed  of  all  his  property 
that  was  liable  to  execution,  in  trust  for  all  his  credi- 
tors, without  any  preference  or  priority,  which  con- 
veyance was  duly  recorded  four  days  after  it  was  made. 
By  consideration  of  the  United  States  District  Court 
for  the  District  of  Oregon,  pursuant  to  a  petition  there- 
for, filed  against  him  January  28,  1914,  Sheridan  was 
thereafter  adjudged  to  be  a  bankrupt,  and,  A.  N.  Or- 
cutt  having  been  appointed  trustee  of  the  bankrupt's 
estate  and  given  an  undertaking  as  such,  his  bond  was 
duly  approved.  A  judgment  was  rendered  in  this  ac- 
tion on  March  3,  1914,  as  prayed  for  in  the  complaint, 
and  it  was  also  then  adjudged  that  the  real  property 
80  attached  should  be  sold  to  satisfy  the  plaintiff's 
demand,  as  authorized  by  Section  308,  L.  0.  L.  Based 
upon  certified  copies  of  the  adjudication  of  bankruptcy, 
the  order  approving  his  bond  as  trustee,  and  the  deed 
of  general  assignment,  Orcutt  moved  in  the  state  court 
to  set  aside  such  order  of  sale,  but,  the  motion  having 
been  denied,  he  filed  a  petition  of  intervention,  pre- 
dicated upon  which  he  was  substituted  as  a  party  de- 
fendant and  now  seeks  to  review  the  refusal  to  vacate 
the  order  of  sale. 

Submitted  on  briefs  without  arguments  under  the 
proviso  of  Rule  18  of  the  Supreme  Court :  56  Or.  622 
(117  Pac.  xi).  Affibmed.    Bbheabing  Denied. 

T4  Or.— 13 
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For  appellants  there  was  a  brief  over  the  name  of 
Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  submitted  by  Mr. 
Benjamin  L.  Eddy. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  The  act  of  Congress  of  July  1,  1898,  regulating 
the  practice  and  precedure  in  such  cases,  contains 
clauses  as  follows : 

**Acts  of  bankruptcy  by  a  person  shall  consist  of 
his  having  *  *  made  a  general  assignment  for  the 
benefit  of  his  creditors  * ' :  Chapter  3,  §  3,  subd.  4,  Bank- 
rupt Act  (U.  S.  Comp.  Stats.  1913,  §  9587, 1  Fed  Stats. 
Ann.,  pp.  538,  542). 

The  statute  of  this  state,  hereinbefore  referred  to, 
contains  a  clause  which  reads : 

' '  No  general  assignment  of  property  by  an  insolvent, 
or  in  contemplation  of  insolvency,  for  the  benefit  of 
creditors  shall  be  valid  unless  it  be  made  for  the  benefit 
of  all  his  creditors  in  proportion  to  the  amount  of  their 
respective  claims ;  and  such  assignment  shall  have  the 
effect  to  discharge  any  and  all  attachments  on  which 
judgment  shall  not  have  been  taken  at  the  date  of  such 
assignment'':  Section  7540,  L.  0.  L. 

The  enactment  further  provides,  in  effect,  that,  in 
case  such  an  assignment  is  made,  the  assent  of  the 
creditors  will  be  presumed :  Section  7541,  L.  0.  L.  The 
judge  of  the  Circuit  Court  of  the  county  in  which  the 
assignment  is  or  should  be  recorded  may,  upon  proper 
petition  therefor,  order  a  meeting  of  the  creditors  to 
choose  an  assignee  in  lieu  of  the  person  named  as  such 
in  the  assignment :  Section  7542,  L.  0.  L.  The  assignee 
is  at  all  times  subject  to  the  orders  of  the  court  or 
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jndge:  Section  7548,  L.  0.  L.  Debts  not  due  may  be 
presented;  and  all  creditors  who  do  not  exhibit  their 
claims  within  three  months  from  the  publication  of  the 
notice  to  creditors  are  not  permitted  to  participate  in 
the  dividends  until  after  full  payment  of  the  claims 
exhibited  within  that  time:  Section  7551,  L.  0.  L. 
Upon  the  final  settlement  of  the  estate,  if  it  appear,  to 
the  satisfaction  of  the  court,  that  the  assignor  has  been 
guilty  of  no  fraud  in  making  the  assignment,  nor  con- 
cealed or  disposed  of  any  part  of  his  property,  in  order 
to  place  it  beyond  the  reach  of  his  creditors,  but  has 
acted  fairly  and  justly  in  all  respects  that  his  estate 
has  been  made  to  realize  the  greatest  sum  possible  and 
not  less  than  50  per  cent  of  the  full  amount  of  the 
indebtedness  over  and  above  all  expenses  of  the  assign- 
ment, an  order  shall  be  made  allowing  the  final  account 
and  discharging  the  assignor  from  any  further  liability 
on  account  of  any  indebtedness  existing  against  him 
prior  to  the  making  of  such  assignment,  and  thereafter 
such  assignor  shall  be  freed  from  any  liability  on  ac- 
count of  any  unsatisfied  part  of  the  indebtedness  exist- 
ing against  him  prior  to  the  making  of  the  assignment : 
Section  7554,  L.  0.  L. 

It  will  be  remembered  that  no  judgment  had  been 
rendered  in  this  action  when  Sheridan  executed  his 
deed  of  general  assignment;  that  less  than  four  months 
elapsed  after  recording  such  conveyance,  when  the  peti- 
tion was  filed  against  him  for  an  adjudication  of  bank- 
ruptcy; and  that  more  than  that  period  of  limitation 
expired  after  his  real  property  was  attached  before 
such  petition  was  filed.  Predicated  upon  these  facts 
it  is  contended  by  defendant's  counsel  that,  no  judg- 
ment having  been  rendered  in  the  action  when  Sheri- 
dan's  general  assignment  was  made,  the  recording  of 
Buch  conveyance  November  11,  1913,  by  its  own  force 


180  Pblton  v.  Sheeidan.  [74  Or. 

immediately  dissolved  the  lien  of  the  attachment,  and, 
such  being  the  case,  an  error  was  committed  in  refusing 
to  set  aside  the  order  of  sale  of  the  attached  property. 
The  legal  principle  thus  asserted  is  denied  by  plain- 
tiff's counsel,  who  maintains  that  the  act  of  Congress 
of  July  1,  1898,  suspended  the  operation  of  Sections 
7540-7555,  L.  0.  L.,  which  enactment  is  a  general  in- 
solvency law,  analogous  to  the  Bankruptcy  Act;  that 
the  proceedings  undertaken  in  pursuance  of  the  pro- 
visions of  the  state  law  are  void,  and,  such  being  true, 
no  error  was  committed  as  alleged.  The  Federal  Con- 
stitution, Article  I,  Section  8,  clause  4,  empowers  Con- 
gress to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States.  This  grant  of 
authority  has  been  taken  advantage  of  by  the  act  of 
Congress  of  July  1,  1898,  whereby  the  District  Courts 
of  the  United  States  in  the  several  states,  the  Supreme 
Court  of  the  District  of  Columbia,  the  District  Courts 
of  the  several  territories,  and  the  United  States  Courts 
in  the  Indian  Territory  and  the  District  of  Alaska  are 
vested  with  original  jurisdiction,  within  their  respec- 
tive territorial  limits,  of  all  bankruptcy  proceedings: 
Bankruptcy  Act,  c.  2,  §  2.  It  is  usually  determined 
that,  when  the  power  thus  conferred  has  been  em- 
ployed by  the  enactment  of  a  national  bankruptcy  law, 
such  act  ipso  facto  suspends  the  operation  of  all  state 
insolvency  or  bankrupt  statutes  in  conflict  therewith: 
State  ex  rel.  v.  Superior  Court,  20  Wash.  545  (56  Pac. 
35,  45  L.  R.  A.  177,  186).  In  a  note  to  that  case  it  is 
said: 

**It  is  generally  held  thajt  the  operation  of  a  state 
insolvent  law  is  suspended  by  the  passage  of  a  federal 
bankrupt  act,  and  that,  after  the  passage  of  the  same, 
proceedings  cannot  be  instituted  under  state  insolvent 
laws. ' ' 
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In  addition  to  the  cases  cited  in  support  of  the  note, 
see,  also,  16  Am.  &  Eng.  Ency.  Law  (2  ed.),  642;  5 
Cyc.  240;  Tua  v.  Carrier e,  117  U.  S.  201  (29  L.  Ed. 
855,  6  Sup.  Ct.  Rep.  565) ;  Ketcham  v.  McNamara,  72 
Conn.  709  (46  Atl.  146,  50  L.  R.  A.  641). 

In  Boese  v.  King,  108  U.  S.  379  (27  L.  Ed.  760,  2  Sup. 
Ct.  Rep.  765),  it  was  ruled  that  a  general  assignment 
of  a  debtor's  property  made  for  the  benefit  of  creditors, 
purporting  to  have  been  executed  under  an  insolvent 
law  of  New  Jersey,  which  statute  had,  at  the  time  of 
the  assignment,  been  suspended  in  whole  or  in  part 
by  the  federal  Bankrupt  Act  of  1867  (Act  March  2, 
1867,  c.  176),  might  nevertheless  be  sustained  as  suffi- 
cient to  pass  a  title  to  assignees,  in  the  absence  of  pro- 
ceedings in  bankruptcy  impeaching  it,  or  of  appro- 
priate steps  by  the  assignor  for  its  cancellation.  In 
that  case,  however,  four  of  the  justices  dissented. 

2.  Where  a  general  assignment  has  been  made  by  a 
debtor  of  his  property  that  would  have  been  available 
at  common  law,  or  when  made  pursuant  to  a  state  stat- 
ute, regulating  the  procedure,  which  enactment  does 
not  provide  for  the  debtor's  release,  and  hence  is  not 
an  insolvent  law,  such  transfer  is  upheld,  if  not  at- 
tacked by  federal  bankruptcy  proceedings  within  the 
time  limited  therefor :  5  Cyc.  241 ;  In  re  Sievers  (D.  C), 
91  Fed.  366;  Mayer  v.  Hellman,  91  U.  S.  496,  502  (23 
L,  Ed.  377).  In  the  latter  case  it  was  held,  in  constru- 
ing the  Bankruptcy  Act  of  1867,  that  an  assignment  by 
an  insolvent  debtor  of  his  property  to  trustees  for  the 
equal  and  common  benefit  of  all  his  creditors  was  not 
fraudulent  and,  when  executed  six  months  before  pro- 
ceedings in  bankruptcy  were  taken  against  the  debtor, 
was  not  assailable  by  the  assignee  in  bankruptcy  sub- 
sequently appointed ;  and  that  the  assignee  was  not  en- 
titled to  the  possession  of  the   property  from  the 
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trustees.     In  deciding  that  case,  Mr.  Justice  Fibld, 
speaking  for  the  court,  says : 

*In  the  argument  of  the  counsel  of  the  defendant  in 
error,  the  position  is  taken  that  the  Bankrupt  Act  sus- 
pends the  operation  of  the  act  of  Ohio  regulating  the 
mode  of  administering  assignments  for  the  benefit  of 
creditors,  treating  the  latter  as  an  insolvent  law  of  the 
state.  The  answer  is  that  that  statute  of  Ohio  is  not 
an  insolvent  law,  in  any  proper  sense  of  the  term.  It 
does  not  compel,  or  in  terms  ever  authorize,  assign- 
ments ;  it  assumes  that  such  instruments  were  convey- 
ances previously  known,  and  only  prescribes  a  mode  by 
which  the  trust  created  shall  be  enforced.  It  provides 
for  the  security  of  the  creditors  by  exacting  a  bond 
from  the  trustees  for  the  discharge  of  their  duties ;  it 
requires  them  to  file  statements  showing  what  that 
have  done  with  the  property,  and  affords  in  various 
ways  the  means  of  compelling  them  to  carry  out  the 
purposes  of  the  conveyance.  There  is  nothing  in  the 
act  resembling  an  insolvent  law.  It  does  not  discharge 
the  insolvent  from  arrest  or  imprisonment;  it  leaves 
his  after-acquired  property  liable  to  his  creditors  pre- 
cisely as  though  no  assignment  had  been  made.  The 
provisions,  for  enforcing  the  trust,  are  substantially 
such  as  a  court  of  chancery  would  apply,  in  the  absence 
of  any  statutory  provision.  The  assignment  in  this 
case  must  therefore  be  regarded  as  though  the  statute 
of  Ohio,  to  which  reference  is  made,  had  no  existence. 
There  is  an  insolvent  law  in  that  state ;  but  the  assign- 
ment in  question  was  not  made  in  pursuance  of  any  of 
its  provisions.  The  position,  therefore,  of  counsel 
that  the  bankrupt  law  of  Congress  suspends  all  pro- 
ceedings under  the  insolvent  law  of  the  state  has  no 
application.  * ' 

In  support  of  the  legal  principle  last  asserted,  see 
Reed  v.  Mclntyre,  98  U.  S.  507,  509  (25  L.  Ed.  171), 
where  Mr.  Justice  Harlan  remarks : 

**It  is  stated  in  the  printed  arguments  of  counsel  for 
the  appellee,  and  the  statement  is  not  controverted  by 
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opposing  counsel,  that  at  the  date  of  the  assignment  to 
Combs  there  was  no  statute  of  Minnesota  relating  to 
assignments  by  debtors  for  the  benefit  of  creditors.'* 

Further  in  the  opinion  it  is  observed : 

"Our  conclusion  therefore,  is  that  the  assignment  to 
Combs  could  not,  upon  common-law  principles,  be  im- 
peached simply  because  it  had  the  effect  to  prevent  the 
appellant,  by  means  of  the  execution  levy,  from  secur- 
ing priority  over  all  other  creditors/' 

To  the  same  effect,  see,  also,  Burrell,  Assignments 
(6  ed.),  §  27;  Hoague  v.  Cumner,  187  Mass.  296  (72 
N.  E.  956) ;  Segnitz  v.  Garden  City  B.  d  T.  Co.,  107 
Wis.  171  (83  N.  W,  327,  81  Am.  St.  Bep.  830,  50 
L.  B.  A.  327). 

In  Sturges  v.  Crowninshield,  4  Wheat,  122,  193  (4 
L.  Ed.  529),  Mr.  Chief  Justice  Mabshall,  speaking 
upon  the  subject  of  bankruptcies  and  illustrating  the 
difference  between  insolvency  laws  and  bankruptcy  en- 
actments, says : 

**  Congress  is  not  authorized  merely  to  pass  laws,  the 
operation  of  which  shall  be  uniform,  but  to  establish 
uniform  laws  on  the  subject  throughout  the  United 
States.  This  establishment  of  uniformity  is,  perhaps, 
incompatible  with  state  legislation  on  that  part  of  the 
subject  to  which  the  acts  of  Congress  may  extend.  But 
the  subject  is  divisible  in  its  nature  into  bankrupt  and 
insolvent  laws,  though  the  line  of  partition  between 
them  is  not  so  distinctly  marked  as  to  enable  any  per- 
son to  say,  with  positive  precision,  what  belongs  ex- 
clusively to  the  one,  and  not  to  the  other,  class  of  laws. 
It  is  said,  for  example,  that  laws  which  merely  liberate 
the  person  are  insolvent  laws,  and  those  which  dis- 
charge the  contract  are  bankrupt  laws.  But  if  an  act 
of  Congress  should  discharge  the  person  of  the  bank- 
rupt, and  leave  his  future  acquisitions  liable  to  his 
creditors,  we  would  feel  much  hesitation  in  saying  that 
this  was  an  insolvent,  not  a  bankrupt,  act,  and  there- 
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fore  unconsitutional.  Another  distinction  has  been 
stated,  and  has  been  uniformly  observed.  Insolvent 
laws  operate  at  the  instance  of  an  imprisoned  debtor ; 
bankrupt  laws  at  the  instance  of  a  creditor." 

3.  A  state  statute,  authorizing  a  general  assign- 
ment, is  an  insolvent  law  when  it  permits  a  person  of 
any  class  voluntarily  to  take  advantage  of  its  provi- 
sions by  transferring  his  property  in  trust  for  the 
benefit  of  his  creditors,  and  provides  that,  upon  a  due 
administration  of  his  estate  and  a  compliance  with  the 
requirements  of  the  statute  regulating  the  proceedings, 
he  is  thereby  discharged  from  all  liabilities  on  account 
of  his  debts  which  had  been  incurred  at  the  time  of 
making  the  general  assignment:  4  Words  &  Phrases, 
3655 ;  Cook  v.  Rogers,  31  Mich.  391 ;  Haijek  d  Simecek 
v.  Luck,  96  Tex.  517  (74  S.  W.  305). 

From  an  examination  of  the  provisions  of  our  stat- 
ute to  which  references  have  been  made,  it  will  be  seen 
that  a  debtor  can -voluntarily  execute  a  deed  of  general 
assignment  of  all  his  property,  but  that  neither  of  his 
creditors  nor  all  of  them  can  compel  an  involuntary 
assignment.  It  will  further  be  observed,  from  a  per- 
usal of  the  enactment,  that  if  it  appear  to  the  satis- 
faction of  the  Circuit  Court  of  Oregon  for  the  county 
in  which  the  deed  of  assignment  is  recorded  that  the 
assignment  was  made  in  good  faith,  that  the  debtor's 
estate  has  been  fairly  and  fully  administered  upon, 
and  that  50  per  cent  of  his  indebtedness  has  been  paid, 
an  order  may  be  made  discharging  him  from  all  lia- 
bilities existing  at  the  time  the  general  assignment  was 
made.  The  statute  in  question  is  undoubtedly  an  in- 
solvent law. 

By  the  bankrupt  law  of  1867,  as  amended  the  fol- 
lowing year  (Act  July  27,  1868,  c.  758,  15  Stat  227), 
an  assignment  for  the  benefit  of  creditors,  which  was 
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made  without  preference  prior  to  the  institution  of 
bankruptcy  proceedings,  was  not  necessarily  regarded 
as  an  act  of  bankruptcy,  and  an  assignee  in  bankruptcy 
could  not  recover  the  property  so  transferred  without 
proving  that  the  person  receiving  it  '^had  reasonable 
cause  to  believe  that  a  fraud  on  this  act  was  intended. ' ' 
While  that  law  remained  in  force,  it  was  usually  held 
that  an  honest  conveyance  by  an  insolvent,  under  a 
state  insolvent  law,  without  actual  fraud,  and  with  no 
intent  to  defeat  the  act  of  Congress,  could  not  be 
treated  as  absolutely  void.  The  Bankrupt  Act  of  1898, 
however,  declares  every  general  assignment  by  a  deb- 
tor of  his  property  for  the  benefit  of  his  creditors  to 
be  an  act  of  bankruptcy,  and  concludes  with  the  follow- 
ing clause : 

''Proceedings  commenced  under  state  insolvency 
laws  before  the  passage  of  this  act  shall  not  be  affected 
by  if 

In  Ketcham  v.  McNamara,  72  Conn.  709,  713  (46  Atl. 
146,  148,  50  L.  E.  A.  641,  643),  Mr.  Justice  Baldwin, 
referring  to  such  clause,  says : 

**The  necessary  implication  is  that  any  such  proceed- 
ings, commenced  after  the  passage  of  the  act,  are  af- 
fected by  it, ' ' 

In  that  case  it  was  held  that  an  action  by  a  trustee 
in  insolvency  under  a  statute  of  Connecticut,  which  in 
its  fullest  sense  was  an  insolvency  law,  to  set  aside  a 
fraudulently  conveyance  of  goods  by  the  insolvent  since 
the  Federal  Bankruptcy  Act  of  1898  took  effect,  could 
not  be  maintained,  although  the  insolvent  had  not  been 
declared  a  bankrupt,  since  the  title  of  the  trustee  under 
the  state  insolvency  law  was  not  merely  voidable  by 
proceedings  in  bankruptcy,  but  was  absolutely  void. 
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It  will  be  assumed  in  the  case  at  bar  that  Sheridan 's 
general  assignment  was  made  in  good  faith,  without 
preference,  and  for  the  equal  benefit  of  all  his  credi- 
tors ;  but  the  deed  having  been  executed  in  pursuance  of 
the  provisions  of  an  insolvent  law,  the  operation  of 
which  was  suspended  by  the  Bankruptcy  Act,  the  at- 
tempted conveyance  was  void ;  and,  such  being  the  case, 
the  assignment  did  not  discharge  the  lien  of  the  at- 
tachment. The  levy  of  the  writ  having  been  made 
more  than  four  months  prior  to  the  institution  of  the 
bankruptcy  proceedings,  the  lien  of  the  attachment, 
though  dependent  upon  a  judgment  subsequently  ob- 
tained, was  not  invalidated  thereby :  In  re  Beaver  Coal 
Co.,  113  Fed.  889  (51  C.  C.  A.  519). 

It  follows,  from  these  conclusions,  that  the  part  of 
the  judgment  appealed  from  should  be  affirmed ;  and  it 
is  so  ordered.  Affibmed.    Beheabinq  Denied. 

Mr.  Justice  Bubnett  delivered  the  following  dis- 
senting opinion : 

In  this  case  the  plaintiff  instituted  an  action  against 
the  defendant  March  19,  1913,  and  on  the  same  day 
caused  an  attachment  to  be  levied  upon  the  defend- 
ant 's  real  property.  The  next  occurrence  in  the  order 
of  events  was  an  assignment  by  Sheridan  of  all  his 
property  on  November  7,  1913,  for  the  benefit  of  his 
creditors,  under  the  provisions  of  the  state  assignment 
law  found  in  Sections  7540-7555,  L.  0.  L.  This  deed 
was  recorded  in  the  county,  where  the  real  property 
was  situate,  November  11,  1913.  In  pursuance  of  a 
petition  filed  in  the  United  States  District  Court  Janu- 
ary 28, 1914,  Sheridan  was  adjudged  a  bankrupt  in  that 
court  February  17,  1914.  On  March  3d  of  that  year 
the  state  Circuit  Court  entered  a  judgment  in  the  ao- 
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tion  with  an  order  to  sell  the  attached  property.  April 
16,  1914,  the  trustee  in  bankruptcy  moved  in  the  state 
court  to  set  aside  the  order  for  the  sale  of  the  attached 
property,  which  motion  was  denied,  and  the  trustee  ap- 
peals, after  having  been  substituted  for  the  defendant 
in  the  case. 

It  must  be  conceded  that  the  courts  of  the  United 
States,  in  the  exercise  of  jurisdiction  under  the  federal 
law,  did  not  acquire  any  authority  over  the  property  of 
Sheridan  until  the  petition  in  bankruptcy  was  filed. 
Prior  to  that  time  Sheridan  could  deal  with  his  prop- 
erty  as  he  chose.  This  being  true,  he  had  a  right  to 
make  an  assignment  under  the  provisions  of  and  with 
the  results  declared  by  the  law  of  this  state  on  that 
subject.  An  important  effect  of  such  an  assignment  is 
to  discharge  any  and  all  attachments  on  which  judg- 
ment shall  not  have  been  taken  at  the  date  of  such  as- 
signment: Section  7540,  L.  0.  L.  This  transaction  of 
Sheridan  remained  valid  for  all  purposes,  according  to 
its  original  design,  until  the  operation  of  the  Federal 
Bankrupt  Act  was  set  in  motion  by  the  petition  to  ad- 
judge him  an  involuntary  bankrupt.  As  said  by  Mr. 
Justice  Holmes  in  Randolph  v.  Scruggs,  190  U.  S.  533, 
537  (47  L.  Ed.  1165,  23  Sup.  Ct.  Eep.  710,  712) : 

*'The  assignment  was  not  illegal.  It  was  permitted 
by  the  law  of  the  state,  and  cannot  be  taken  to  have 
been  prohibited  by  the  bankruptcy  law  absolutely  in 
every  event,  whether  proceedings  were  instituted  or 
not.  *  *  It  had  no  general  fraudulent  intent.  It  was 
voidable  only  in  case  bankruptcy  proceedings  should 
be  begun.  At  the  time  when  it  was  made,  the  institu- 
tion of  such  proceedings  was  uncertain.  It  seems  to  us 
that  it  would  be  a  hard  and  subtle  construction  to  say, 
as  seems  to  have  been  thought  in  Bartlett  v.  Bramhall, 
3  Gray  (Mass.),  257,  260,  that  when  they  were  insti- 
tuted they  not  only  avoided  the  assignment  but  made  it 
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illegal  by  relation  back  to  its  date,  when,  if  they  had 
not  been  started,  it  would  have  remained  perfectly 
good/' 

In  that  case  the  Supreme  Court  of  the  United  States 
so  far  recognized  the  validity  of  the  assignment  under 
the  state  law  as  to  sanction  payment  of  some  of  the  ex- 
penses connected  therewith.  In  Johnson  v.  Crawford 
et  al.  (C.  C),  154  Fed.  761,.it  was  held  that: 

''A  voluntary  assignment  for  the  benefit  of  creditors, 
though  forming  part  of  the  general  insolvency  system 
of  a  state  being  valid  at  common  law,  may  be  carried 
out,  notwithstanding  the  Federal  Bankruptcy  Act,  un- 
less such  assignment  is  directly  called  in  question  by  a 
petition  in  bankruptcy. ' ' 

In  re  Chase,  124  Fed.  753  (59  C.  C.  A.  629),  contains 
a  lengthy  examination  of  the  authorities  on  this  sub- 
ject, and  the  court  there  concludes  that : 

**  Nothing  in  these  expressions  *  *  declares  that 
general  assignments,  honestly  made,  are  contrary  to 
the  policy  of  the  bankruptcy  statutes ;  and,  on  the  other 
hand,  they  are  declared  to  be  in  harmony  therewith. ' ' 

Commenting  upon  such  a  situation,  the  court  said  in 
Thompson  v.  Shaw,  104  Me.  85,  90  (71  Atl.  370,  372) : 

'^Nothing  appears  in  the  assignment  to  indicate 
fraud.  It  is  in  the  usual  form  of  a  common-law  assign- 
ment for  the  benefit  of  creditors.  By  it  all  the  as- 
signor's property,  not  exempt  from  attachment  and 
execution,  was  conveyed  to  be  divided  pro  rata  among 
all  of  her  creditors  who  should  assent  thereto,  and  rea- 
sonable time  for  such  assent  was  provided  for.  Such 
an  assignment,  if  bona  fide,  is  lawful.  It  is  not  contra 
bonos  mores.  Until  assailed  by  some  one  claiming 
rights  against  it,  under  the  provisions  of  the  bank- 
ruptcy law,  it  stands  as  a  valid  transfer  of  the  property 
described  as  conveyed  therein. ' ' 
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By  subdivision  E  of  Section  67  of  the  Bankrupt  Law 
(U.  S.  Comp.  Stats.  1913,  §  9651,  1  Fed.  Stats.  Ann., 
p.  692),  all  conveyances,  transfers,  assignments  or  en- 
cumbrances, made  by  the  bankrupt  with  the  intent  on 
his  part  to  hinder,  delay  or  defraud  his  creditors  are 
declared  void.  It  is  the  element  of  fraud  alone  which 
works  out  this  result,  although  Section  3  of  that  law 
makes  a  general  assignment  for  the  benefit  of  his  cred- 
itors an  act  of  bankruptcy  that  does  not  make  it  neces- 
sarily void.  In  view  of  the  fact  that  that  statute  has 
elsewhere  made  the  intent  to  defraud  a  necessary  feat- 
ure of  a  void  assignment,  we  ought  riot  to  enlarge  Sec- 
tion 3  in  that  manner  as  against  an  assignment  made 
in  good  faith,  as  we  must  presume  this  one  to  have 
been. 

The  tendency  of  the  federal  decisions  on  this  point, 
of  which  Randolph  v.  Scruggs,  190  U.  S.  533,  537  (47 
L.  Ed.  1165,  23  Sup.  Ct.  Eep.  710,  716),  is  an  example, 
seems  to  be  to  treat  the  assignment  as  valid  and  recog- 
nize it  so  far  as  it  is  an  aid  of  the  purpose  of  the  law 
and  beneficial  to  the  bankrupt's  estate.  In  its  effect  of 
dissolving  the  previous  attachment  in  the  state  court, 
the  assignment  was  advantageous  to  the  bankrupt's 
estate  and  eflScient  in  carrying  out  the  general  design 
of  the  law  to  provide  an  equal  distribution  of  his  estate 
for  the  benefit  of  all  his  creditors  in  proportion  to  the 
amounts  of  their  respective  claims.  When  the  federal 
court  assumed  jurisdiction  of  the  matter  in  pursuance 
of  the  petition  in  bankruptcy,  it  took  the  estate  of 
Sheridan  as  it  found  it,  and  was  bound  to  administer 
it  on  that  basis,  excepting,  of  course,  the  provisions  for 
setting  aside  sales  or  transfers  of  property  made 
within  four  months  of  the  filing  of  the  petition  or  in 
fraud  of  creditors.  In  a  certain  sense  the  federal 
court  assumed  charge  of  what  might  be  called  a  going 
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concern  in  the  shape  of  a  proceeding  lawfully  initiated 
in  the  state  court  to  accomplish  a  fair  division  of  a 
debtor's  property  among  his  creditors.  The  new  man- 
agement had  the  right  to  avail  itself  of  all  that  was  ad- 
vantageous to  it  in  the  doings  of  the  former  concern. 
It  is  nothing  more  than  a  question  of  administration, 
which,  of  course,  goes  to  the  federal  court  under  the 
bankrupt  law,  but  only  when  and  not  until  its  jurisdic- 
tion is  asserted. 

The  situation,  then,  was  that  the  federal  court  found 
an  estate  of  Sheridan  free  from  the  previous  attach- 
ment, and,  when  it  assumed  jurisdiction,  this  circum- 
stance did  not  revive  the  attachment.  In  other  words, 
the  making  of  the  assignment,  while  constituting  an 
act  of  bankruptcy,  within  the  meaning  of  the  federal 
statute,  was  not  void  when  made,  but  carried  with  it  the 
effect  declared  by  our  state  law.  If  no  creditor  of 
Sheridan  had  initiated  the  bankruptcy  proceedings  in 
the  federal  court,  it  would  have  been  perfectly  legiti- 
mate for  his  assignee  under  the  state  law  to  have 
wound  up  his  affairs  and  paid  his  creditors,  resulting 
in  Sheridan's  discharge  from  his  debts,  provided  his 
estate  had  paid  50  per  cent  or  more  of  his  indebtedness. 
In  disregarding  the  effect  of  the  assignment,  valid  at 
least  at  the  date  of  its  execution,  and,  in  spite  of  it, 
making  the  order  to  sell  the  attached  property,  the 
Circuit  Court  violated  the  rules  of  procedure  pre- 
scribed for  it  by  the  state  of  whose  judicial  system  it 
is  a  part.  It  was  in  error  in  refusing  to  retrace  its 
steps  on  the  motion  of  the  trustee  in  bankruptcy. 

The  general  purpose,  both  of  the  federal  bankrupt 
act  and  of  our  state  assignment  law,  is  to  provide  for  a 
ratable  distribution  of  a  debtor's  estate  among  his 
creditors,  according  to  the  amount  of  their  respective 
claims.    Upholding  the  attachment,  under  the  circum- 
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stances  of  this  case,  is  at  variance  with  this  policy  and 
secures  to  one  creditor  a  preference  by  reason  of  his 
attachment,  which  was  dissolved  by  the  assignment  un- 
der the  state  law,  while  the  opposite  determination  of 
the  issue  will  give  effect  to  the  intent  of  both  state  and 
federal  legislation. 
The  judgment  should  be  reversed. 


Argued    OctobeT    26,    affirmed    December    1,    1914,   rehearing   denied 

January  5,  1915. 

POWDER  VALLEY  STATE  BANK  v.  HUDELSON. 

(144  Pac.  494.) 

I  Tdal — ^Direction  of  Verdict — ^Evldeiice. 

1.  A  motion  to  instruct  a  verdict  for  plaintiff  was  properly  denied, 
where  there  was  some  evidence  authorizing  a  verdict  for  defendant. 

Appeal  and  Error— -"Evldeiice  to  Support  tbe  Verdict.^ 

2.  As  used  in  Article  VTI,  Section  3,  of  the  Constitution,  providing 
that  a  finding  of  the  jury  will  not  be  set  aside  where  there  is  "evi- 
dence to  support  the  verdict/'  the  words  quoted  mean  some  legal  evi- 
dence tending  to  prove  every  material  fact  in  issue  as  to  which  the 
party  in  whose  favor  the  verdict  was  rendered  has  the  burden  of 
proof. 

Eridence— ^Counterclaim— Bnrdoi  of  Proof. 

3.  Where,  in  a  bank's  action  on  a  note,  defendants,  in  addition  to 
pleading  payment,  pleaded  a  counterclaim,  in  a  sum  equal  to  the 
amount  of  the  note,  for  money  had  and  received  by  plaintiff  for  the 

I  nse  of  defendants,  the  burden  was  on  defendants  to  prove  their  couuter- 

I  claim. 

Money  BeceiTed — "Action  for  Money  liad  and  Beceived"— Bight  to 

4.  An  "action  for  money  had  and  received"  is  an  equitable  action 
which  may  ordinarily  be  maintained  whenever  one  person  has  money 
in  his  hands  belonging  to  another,  which  in  equity  and  good  conscience 
he  should  pay  to  such  other  person. 

Money  Beceired — Special  Deposit-— Disposition. 

5.  Where  a  ban^  receives  money  for  the  M.  Company  under  an 
agreement,  express  or  implied,  between  the  bank  and  the  M.  Com- 
pany and  H.,  that  the  bank  shall  deliver  the  money  to  H.  in  payment 
of  a  sum  owed  it  by  the  M.  Company,  such  money  is  a  special  deposit 

I  which  H.  may  recover  from  the  bank  or  set  it  off  against  its  indebted- 
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ness  to  the  bank,  though  the  bank  has  applied  it  on  a  debt  owing  to  it 
by  the  M.  Company. 

[As  to  special  as  distinguished  from  general  deposits,  see  notes 
in  Ann.  Cas.  1913E,  45;  Ann.  Cas.  1914B,  677.] 

Appeal    and    Error— ABsignments    of    Error — flnffldftncy — ^'*Set    Oat 
Briefly  and  Oonclsfldy." 

6.  An  assignment  of  error  complaining  that  "the  Circuit  Court 
erred  in  allowing  the  witnesses  *  *  to  answer  several  questions  re- 
spectively embodied  in  exceptions  1  to  52,  inclusive/'  is  insufficient 
to  comply  with  Supreme  Court  Rule  11,  providing  that  appellant  shall 
''set  out  briefly  and  concisely"  the  errors  relied  on;  the  words  quoted 
meaning,  as  used  in  this  rule,  that  appellant  shall  state  or  describe 
briefly  the  rulings  of  the  trial  court  which  he  desires  to  have  reviewed. 

Money  Beceived— Evidence— Admissibility. 

7.  Where,  in  a  bank's  action  on  a  note,  defendants  pleaded  a  coun- 
terclaim for  money  had  and  received  by  plaintiff  to  apply  on  a  debt 
due  defendants  from  the  M.  Company,  a  check  given  to  defendants 
by  the  M.  Company  and  drawn  on  plaintiff  was  admissible  in  evi- 
dence, in  connection  with  a  conversation  between  plaintiff's  officers 
and  one  of  the  defendants  at  the  time  of  its  presentatkon,  as  tending 
to  prove  defendants'  counterclaim,  although  the  counterclaim  was  not 
based  thereon. 

Money  Beceired — ^Evidence— Admissibility. 

8.  Where,  in  a  bank's  action  on  a  note,  defendants  pleaded  a 
counterclaim  for  a  special  deposit  received  by  plaintiff  to  pay  a  debt 
due  defendants  from  the  M.  Company,  a  statement  made  by  plain- 
tiff of  its  account  with  the  M.  Company  and  showing  the  receipt  of 
such  deposit  was  properly  admitted  in  evidence. 

Money  Beceived — Evidence — Admissibility. 

9.  Where,  in  a  bank's  action  on  a  note,  defendants  pleaded  a 
counterclaim  for  a  special  deposit  made  by  R.  for  the  M.  Company, 
and  received  by  plaintiff  under  an  agreement  to  pay  the  same,  to  de- 
fendants on  a  debt  due  them  on  an  unpaid  check  from  the  M.  Com- 
pany, the  testimony  of  R.  that  the  deposit  was  made  to  take  care  of 
the  M.  Company's  accounts  relating  to  the  pay-roll  and  supplies  and 
checks,  including  the  check  given  to  the  defendants  by  the  M.  Com- 
pany and  evidencing  their  debt,  was  properly  admitted. 

Money  Beceived-— Assignment  of  Claims — Question  for  Jury. 

10.  Under  conflicting  evidence  in  a  bank's  action  on  a  note, 
wherein  defendants  pleaded  a  counterclaim  for  a  special  deposit  re- 
ceived by  plaintiff  for  the  M.  Company  under  an  agreement  to  apply 
same  to  defendants  on  a  debt  due  from  that  company,  the  question 
whether  prior  to  the  making  of  such  deposit  the  M.  Company  had  as- 
signed to  plaintiff  all  its  outstanding  accounts,  including  the  draft 
with  which  the  deposit  was  made,  was  for  the  jury. 

Trial — ^Instructions — Construction. 

11.  Instructions  should  be  construed  as  a  whole  to  determine  their 
sufficiency. 
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Mai— B«fiml  of  InstroctloiiB  Oorared. 

12.  WheTe  the  instnictions  fairly  covered  the  issues  and  construed 
u  a  whole,  were  free  from  error,  it  was  not  error  to  refuse  other  in- 
itmetions  correctly  stating  the  law. 

From  Union :  John  W.  Knowles,  Judge. 

This  is  an  action  on  a  note  by  the  Powder  Valley 
State  Bank  against  A.  B.  Hudelson  and  W.  A.  Hudel- 
son, partners,  doing  business  under  the  firm  name  and 
style  of  A.  B.  Hudelson  &  Son.  There  was  a  judgment 
in  favor  of  defendants  and  plaintiff  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Cochran  <&  Eberhard,  with  oral  arguments  by 
Mr.  George  T.  Cochran  and  Mr.  Colon  R.  Eberhard. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  S.  Hodgin  and  Mr.  James  D.  Slater. 

In  Banc.  Mb.  Justice  Ramsey  delivered  the  opinion 
of  the  court. 

The  plaintiff  is  a  banking  corporation  doing  business 
at  North  Powder,  in  Union  County.  The  defendants 
are  a  copartnership,  doing  a  mercantile  business  at 
North  Powder.  The  Metzler-Hegsted  Lumber  Com- 
pany was  doing  business  in  the  manufacture  and  sale 
of  lumber  at  or  near  North  Powder,  and  the  Radford 
Lumber  Company,  also,  did  business  there.  The  Metz- 
ler-Hegsted  Lumber  Company  manufactured  lumber 
and  sold  it  to  the  Radford  Lumber  Company,  and  the 
latter  shipped  it  east,  and  paid  the  former  company  for 
the  lumber  by  drafts  on  eastern  banks.  On  the  2d  day 
of  February,  1912,  the  defendants  executed  to  the 
plaintiff  their  promissory  note  for  $1,000  payable  in 
six  months  from  its  date,  and  bearing  interest  at  the 
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rate  of  8  per  cent  per  annum.  This  action  is  based 
upon  said  note.  The  interest  on  said  note  to  January 
2,  1913,  is  credited  by  the  complaint.  The  complaint 
demands  judgment  for  $1,000  and  interest  thereon 
from  January  2, 1913,  and  $150  as  attorneys '  fees,  etc. 

The  answer  pleads  payment  of  said  promissory  note 
and,  also,  a  counterclaim  in  the  sum  of  $1,000  for 
money  had  and  received  by  the  plaintiffs  for  the  use 
and  benefit  of  the  defendants,  on  the  16th  day  of  De- 
cember, 1912,  and  interest  on  the  said  sum. 

The  reply  denies  the  new  matter  of  the  answer  and 
sets  up  new  matter.  The  issues  were  tried  by  a  jury, 
and  a  verdict  and  a  judgment  were  rendered  in  favor 
of  the  defendants.     The  plaintiff  appeals. 

1-3.  The  plaintiff  assigns  as  error  the  refusal  of  the 
trial  court  to  instruct  the  jury  to  return  a  verdict  for 
the  plaintiff.  The  jury  returned  a  verdict  for  the  de- 
fendants. This  imports  that  they  found  that  the 
defendants'  counterclaim  had  been  made  out,  and  that 
they  set  it  off  against  the  ambunt  due  the  plaintiff  on 
the  promissory  note  pleaded  in  the  complaint,  and  re- 
turned a  verdict  ''for  the  defendants. "  The  claim  and 
the  counterclaim  were  found  to  be  equal.  The  finding 
of  the  jury  cannot  be  set  aside  unless  we  can  say 
aflBrmatively  that  there  is  no  evidence  to  support  the 
verdict:  Article  VII,  Section  3,  of  the  State  Constitu- 
tion. By  ''evidence  to  support  the  verdicf  is  meant 
some  legal  evidence  tending  to  prove  every  material 
fact  in  issue  as  to  which  the  party  in  whose  favor  the 
verdict  was  rendered  had  the  burden  of  proof.  The 
defendants  in  this  case  had  the  burden  of  proof  to 
make  out  their  counterclaim.  If  there  was  any  legal 
evidence  to  support  the  verdict,  the  trial  court  prop- 
erly denied  the  motion  for  an  instructed  verdict  In 
determining  this  point  we  have  nothing  to  do  with  the 
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weight  of  the  evidence.  If  there  was  any  legal  evi- 
dence to  support  the  verdict,  or  to  make  out  the  de- 
fendants'  counterclaim,  the  question  was  for  the  jury, 
and  not  for  the  court.  The  defendants  furnished  sup- 
plies to  the  men  working  for  the  Metzler-Hegsted  Lum- 
ber Company,  and  said  company  was  to  pay  the 
plaintiff  therefor  and  charge  the  accounts  of  their 
employees  with  their  respective  portions  thereof.  On 
November  25, 1912,  the  Metzler-Hegsted  Lumber  Com- 
pany was  indebted  to  the  defendants  on  account  in  the 
sum  of  $1,900,  and  on  that  day  said  company  drew 
upon  the  plaintiff  its  check  requiring  the  plaintiff  to 
pay  to  the  order  of  the  defendants  the  sum  of  $1,000. 
At  that  time  the  said  company  did  not  have  in  the 
plaintiff  bank  enough  funds  to  pay  said  check.  On 
said  25th  day  of  November,  1912,  the  defendants  pre- 
sented said  check  to  the  plaintiff  at  its  bank  and  de- 
manded payment  thereof ;  but  the  bank  did  not  pay  the 
check,  and  gave  as  a  reason  for  not  paying  it  that  the 
company  did  not  at  that  time  have  suflScient  funds  in 
the  bank  to  pay  the  check,  and  the  assistant  cashier 
stated  to  the  defendants,  also,  that  the  defendants 
would  have  to  wait  until  the  next  draft  came :  See  Ev., 
p.  18. 

The  next  day  one  of  the  defendants  and  E.  J.  Metz- 
ler,  manager  of  the  Metzgler-Hegsted  Lumber  Com- 
pany, called  at  the  plaintiff  bank,  and  Mr.  Metzler  said 
to  the  cashier  of  the  bank  (Lambert) : 

**I  have  given  Will  [meaning  one  of  the  defendants] 
a  check  for  a  thousand  dollars  [meaning  the  check  re- 
ferred to  supra]  y  and  when  my  next  draft  comes  in, 
you  credit  his  account  with  that  amount. ' ' 

That  was  the  day  after  said  check  was  given.  That 
afternoon  one  of  the  defendants  left  said  check*  with 
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Mr.  Gilkison,  assistant  cashier,  at  the  plaintiff  hank, 
for  collection,  and  it  was  kept  there  by  the  bank  about 
two  weeks  (Ev.,  p.  23).  W.  A.  Hudelson  testifies  that, 
when  he  left  said  check  with  the  bank,  he  told  Gilkison 
that,  if  the  deposit  should  come  in,  to  credit  it  imme- 
diately. He  says  that  the  bank  did  not  refuse  to  pay 
said  check  (Ev.,  p.  23).  He  says,  also,  that  the  assist- 
ant cashier  (Gilkison)  had  charge  of  the  bank  and  said 
he  would  hold  said  check  subject  to  the  deposit  and  that 
he  held  it  about  two  weeks.  This  witness  testifies, 
also  that  he  informed  the  cashier  (Lambert)  that  the 
deposit  that  the  Metzler-Hegsted  Lumber  Company 
was  expecting  to  be  made  was  to  come  from  the  Rad- 
ford Lumber  Company,  and  that  he  told  the  bank  to 
hold  the  check  for  $1,000  that  had  been  given  him  as 
stated  supra,  until  Brown,  the  manager  of  the  Radford 
Lumber  Company,  made  his  deposit.  C.  H.  Brown,  as 
manager  of  the  Radford  Lumber  Company,  deposited 
with  the  plaintiff  for  the  Metzler-Hegsted  Lumber 
Company,  on  November  25, 1912,  $1,500,  and  on  Novem- 
ber 27, 1912,  $376.09,  and  on  December  16, 1912,  a  draft 
for  $1,000,  and  January  22,  1913,  $430.35. 

The  defendant  W.  A.  Hudelson  savs  that,  when  he 
presented  said  check  for  $1,000  to  the  bank  the  second 
time  for  payment,  on  December  16,  1912,  the  bank  had 
funds  of  the  Metzler-Hegsted  Lumber  Company  with 
which  to  pay  it,  as  Mr.  Brown  had  just  deposited  said 
draft  for  $1,000;  but  the  assistant  cashier,  Gilkison, 
told  him  that  he  could  not  pay  it,  for  Mr.  Lambert  had 
instructed  him  to  apply  the  $1,000  on  the  note  that  the 
bank  held  against  the  Metzler-Hegsted  Lumber  Com- 
pany. 

E.  J.  Metzler,  manager  of  the  Metzler-Hegsted  Lum- 
ber Company,  testified  that  he  sold  the  company's  lum- 
ber to  an  eastern  company  (the  Radford  Lumber  Com- 
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pany),  and  they  usually  paid  for  lumber  on  or  about 
the  15th  of  each  month,  and  that  sometimes  they  were 
a  little  late  in  making  payments;  that  he  had  to  go 
away  on  business ;  so  he  went  to  the  plaintiff  bank  and 
told  the  bank  people  that  he  wanted  to  issue  checks  and 
leave  them  with  different  parties  for  them  to  pay,  on 
the  receipt  of  money  coming  from  the  eastern  company, 
and  they  said  that  would  be  all  right.  He  says  that  he 
went  ahead  and  issued  the  checks,  covering  all  they 
would  pay  out  for  the  month  of  December,  ''and  left 
them — ^most  of  them — ^with  the  bank.  One  in  particu- 
lar I  gave  to  Mr.  Hudelson  himself."  He  says  that  he 
and  Mr.  Hudelson  walked  over  to  the  bank  (after  said 
$1,000  check  was  drawn  )^  and  that  he  told  Mr.  Lam- 
bert, the  cashier,  that  he  had  given  Mr.  Hudelson  a 
check  for  $1,000,  ''and  naturally  we  expected  it  to  be 
paid  on  the  receipt  of  this  money  (from  the  east),  not 
exactly  in  those  words,  but  we  talked  along  those 
lines."  He  says  that  Mr.  Lambert  did  not  exactly 
commit  himself  as  to  whether  he  would  take  the  check 
or  not,  and  the  witness  adds : 

"We  simply  talked  the  matter  over.  My  under- 
standing was  that  this  could  be  arranged  all  right.  He 
was  very  busy  that  morning  when  we  were  talking  to 
him." 

In  another  place,  this  witness  testified : 

**I  simple  told  Mr.  Hudelson  about  the  circumstances 
about  the  money  not  being  there,  and  we  went  over  to 
the  bank,  and  I  told  Mr.  Lambert  that  I  had  given  Mr. 
Hudelson  this  check  for  $1,000,  and  as  soon  as  the 
money  came  in  I  would  like  for  him  to  take  care  of  this 
check.'* 

He  said,  also,  that  it  was  to  be  paid  out  of  funds 
coming  from  the  Radford  Lumber  Company  on  the 
November  estimates.    The  checks  referred  to  included 
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the  one  to  the  defendants,  and  the  witness  thinks  they 
were  drawn  about  November  22,  1912. 

There  were  other  facts  and  circumstances  tending  to 
show  that  the  plaintiff  received  from  the  Metzler-Heg- 
sted  Lumber  Company,  for  the  defendants,  the  $1,000 
on  December  16,  1912;  but  it  is  not  necessary  to  set 
them  out  in  this  opinion.  It  is  shown  that  the  Metzler- 
Hegsted  Lumber  Company,  on  November  25,  1912, 
when  it  drew  the  check  on  the  plaintiff,  payable  to  the 
defendants,  for  $1,000,  was  indebted  to  the  defendants 
in  the  sum  of  $1,900,  and  that  most  of  this  was  for  sup- 
plies that  the  defendants  had  furnished  the  employees 
of  said  company  at  the  latter 's  request,  while  they  were 
manufacturing  lumber.  The  check  was  drawn  for  only 
$1,000.  The  defendant  presented  the  check  to  the 
plaintiff  for  payment,  and  the  assistant  cashier,  then 
in  charge  of  the  bank,  refused  to  pay  the  check  at  that 
time  for  the  reason  that  the  drawer  did  not  have  suffi- 
cient funds  in  the  bank  to  pay  it,  and  he  informed  the 
defendants  that  they  would  have  to  wait  until  the  next 
draft  came  in.  One  of  the  defendants  and  Mr.  Metzler 
called  at  the  bank  the  next  day,  and  the  latter  informed 
the  cashier  (Mr.  Lambert)  that  he  had  given  Mr. 
Hudelson  a  check  for  $1,000,  and  that,  as  soon  as  the 
money  came  in,  he  would  like  to  have  him  take  care 
of  it.  Mr.  Lambert  made  no  response,  and  Mr.  Metz- 
ler adds  that  it  was  his  understanding  that  that  could 
be  arranged  all  right,  meaning,  apparently,  that  it  was 
his  understanding,  from  what  had  been  said,  that  the 
bank  would  pay  said  check,  when  the  next  draft  should 
come  from  the  east. 

We  find  that  there  was  some  evidence  tending  to 
prove  that  the  money  that  was  paid  into  the  bank  by 
the  Badford  Lumber  Company,  after  the  drawing  of 
said  check  for  $1,000,  was  so  paid  in  with  the  under- 
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standing  and  agreement  on  the  part  of  the  persons  who 
paid  it,  the  defendants,  the  plaintiff,  and  the  Metzler- 
Hegsted  Lumber  Company,  that  $1,000  thereof  was 
paid  to  the  bank  for  the  use  and  benefit  of  the  defend- 
ants, and  that  the  defendants  were  entitled  to  be  al- 
lowed their  counterclaim  therefor.  As  stated  supra, 
we  have  no  authority  to  determine  in  whose  favor  the 
evidence  preponderated.  We  are  limited  to  determin- 
ing whether  there  was  any  evidence  to  support  the 
finding  of  the  jury.  We  find  that  there  was  some  legal 
evidence  to  support  the  verdict,  and  that  the  motion 
for  an  instructed  verdict  was  properly  denied. 

4,  5.  An  action  for  money  had  and  received  is  an 
equitable  action,  and  governed  by  equitable  principles. 
In  general,  it  may  be  maintained  whenever  one  person 
has  money  in  his  hands  belonging  to  another,  which, 
in  equity  and  good  conscience,  he  ought  to  pay  to  such 
other  person :  27  Cyc.  849. 

In  2  Elliott,  Contracts,  Section  1374,  the  author  says : 

"The  right  to  maintain  an  action  for  money  had  and 
received  is  general  in  its  nature.  Where  there  is  a 
legal  right  to  demand  a  sum  of  money  and  there  is  no 
other  remedy,  the  law  will,  for  all  purposes  of  a  rem- 
edy, imply  a  promise  of  payment.  The  action  is  com- 
prehensive in  its  reach  and  scope,  and  is  favored  under 
the  law.  The  right  to  recover  is  equitable  in  its  na- 
ture, although  the  action  is  in  reality  one  at  law.'* 

2  Page,  Contracts,  Section  789,  says,  inter  alia: 

''If  A  receives  money  which  belongs  to  B,  under  cir- 
cumstances which  give  A  no  right  thereto,  but  which 
bind  A,  on  principles  of  justice  and  fairness,  to  repay 
such  money  to  B,  the  common  law  allowed  B  to  sue  as 
on  contract  although  there  was  no  express  contract, 
and  no  real  implied  contract.  *  *  Since  the  contract 
alleged  in  the  plaintiff's  complaint  is  often  purely  ficti- 
tious, the  plaintiff's  right  to  recover  in  contract  does 
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not  depend  upon  any  principles  of  privity  of  contract 
between  the  plaintiff  and  the  defendant,  and  no  privity 
is  necessary.  The  plaintiff's  right  to  recover  is  gov- 
erned by  principles  of  equity,  although  the  action  is  one 
at  law. ' ' 

In  this  case,  if  the  plaintiff  bank  received  the  $1,000 
that  was  deposited  therein  on  December  16,  1912,  by 
the  Radford  Lumber  Company  for  the  Metzler-Heg- 
sted  Lumber  Company,  with  the  agreement,  express  or 
implied,  between  the  plaintiff  and  the  Metzler-Hegsted 
Lumber  Company  and  the  defendants,  that  the  plain- 
tiff should  pay  or  deliver  said  money  to  the  defendants 
in  payment  of  the  sum  of  $1,000  that  the  last-named 
company  owed  the  defendants,  the  defendants  had  a 
right  to  recover  from  the  plaintiff  said  sum  of  $1,000, 
or  to  have  it  set  off  against  the  amount  that  they  owed 
the  plaintiff  on  the  promissory  note  described  in  the 
complaint.  Money  received  under  the  conditions  just 
stated  constitutes  a  special  deposit,  and  must  be  ap- 
plied by  the  bank  receiving  it  in  accordance  with  the 
agreement  under  which  it  was  received. 

6.  The  appellant's  first  assignment  of  error  is  as 
follows : 

**That  the  Circuit  Court  erred  in  allowing  the  wit- 
nesses, and  each  of  them,  to  answer  the  several  ques- 
tions respectively  embodied  in  exceptions  1  to  52,  in- 
clusive. ' ' 

This  is  an  attempt  to  assign  error  in  52  separate  rul- 
ings of  the  trial  court  by  the  use  of  only  26  words. 
Rules  11  and  12  of  this  court  (56  Or.  618-621, 117  Pac. 
X,  xi)  require  the  printed  abstract  to  contain  the  ap- 
pellant's assignment  of  errors  relied  upon,  and  these 
errors  are  required  to  be  **set  out"  briefly  and  con- 
cisely. 
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In  his  Law  Dictionary  (2  ed.),  page  1079,  Mr.  Black 
defines  to  **set  out/'  when  used  in  pleading,  thus : 

'*To  recite  or  narrate  facts  or  circumstances;  to  al- 
lege or  aver ;  to  describe  or  to  incorporate ;  as,  to  set 
out  a  deed  or  contract. ' ' 

To  *  *  set  out  briefly  and  concisely, ' '  as  used  in  rule  11, 
supra,  means  to  state  or  describe  briefly  the  rulings  of 
the  trial  court  which  the  appellant  desires  to  have  re- 
viewed on  the  appeal.  The  assignment  set  out  supra 
does  not  describe  or  state  who  the  witnesses  referred 
to  were,  or  what  questions  were  asked  each  or  any  of 
them,  or  even  the  subject  concerning  which  any  of  them 
testified.  It  raises  no  question  for  review.  Assign- 
ments 2,  3,  5,  6,  7  and  8,  also,  are  too  indefinite  to  raise 
any  questions  for  trial  here. 

7.  The  plaintiff  contends  that  the  court  erred  in  re- 
ceiving in  evidence  the  check  marked  Defendants'  Ex- 
hibit 1.  This  is  the  check  given  on  November  25, 1912, 
to  the  defendants,  for  $1,000  by  the  Metzler-Hegsted 
Lumber  Company,  drawn  on  the  plaintiff.  This  check 
was  admissible  in  connection  with  the  other  evidence 
given  in  behalf  of  the  defendants  to  make  out  their 
counterclaim.  The  counterclaim  was  in  no  wise  based 
upon  this  check;  but  the  giving  of  the  check,  its  pre- 
sentation to  the  bank  for  payment,  and  the  conversa- 
tions between  the  oflScers  of  the  plaintiff  and  one  of 
the  defendants  concerning  this  check  and  the  $1,000  for 
which  it  was  drawn,  were  material  facts  tending  to 
prove  the  defendants'  counterclaim.  The  $1,000  de- 
posited in  the  plaintiff  bank  on  December  16, 1912,  was 
received  by  the  plaintiff,  to  pay  the  $1,000  for  which 
this  check  was  drawn,  according  to  the  contention  of 
the  defendants.  There  was  some  testimony  given 
tending  to  prove  this  contention.  We  hold  that  said 
check  was  admissible  in  evidence. 
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8.  The  trial  court  property  admitted  in  evidence,- 
also,  Defendants*  Exhibit  No.  7.  It  is  a  statement 
made  by  the  plaintiff  of  its  account  with  the  Metzler- 
Hegsted  Lumber  Company,  dated  May  22, 1913.  This 
statement  covers  deposits  made  by  said  company  with 
the  plaintiff  and  amounts  paid  out  by  the  plaintiff  on 
checks  for  said  company,  between  November  22,  1912, 
and  May  22,  1913.  It  shows  that  the  bank  received  a 
deposit  of  $1,000  on  December  16,  1912.  This  is  the 
money  that  the  defendants  contend  that  the  plaintiff 
received  for  them,  and  which  is  the  basis  of  the  defend- 
ants* counterclaim.  It  was  competent  to  show  that 
fact,  and  also  the  deposits  made  in  the  bank  in  Novem- 
ber, 1912. 

9.  The  testimony  of  Mr.  Brown,  manager  of  the  Rad- 
ford Lumber  Company,  to  the  effect  that  $1,000  was 
deposited  with  the  plaintiff  for  the  purpose  of  taking 
care  of  the  accounts  of  the  Metzler-Hegsted  Lumber 
Company,  relating  to  the  pay-roll  and  supplies,  the 
check  of  the  defendants,  and  other  checks,  was  properly 
admitted.  Said  $1,000  and  oth^r  amounts  were  paid 
by  Mr.  Brown  to  the  plaintiff  on  account  of  what  his 
company  owed  the  Metzler-Hegsted  Lumber  Company 
for  lumber.  The  trial  court  permitted  Mr.  Brown  to 
state  for  what  purpose  said  money  was  paid  or  de- 
posited with  the  plaintiff.  The  defendants  claimed 
that  $1,000  of  the  money  so  paid  or  deposited  with  the 
plaintiff  was  deposited  for  the  use  and  benefit  of  the 
defendants,  to  pay  said  sum  of  $1,000  for  which  said 
check  was  drawn.  The  evidence  was  properly  ad- 
mitted. 

10.  The  plaintiff  contends,  also,  that  the  Metzler- 
Hegsted  Lumber  Company  owed  it  several  thousand 
dollars,  on  November  10,  1912,  and  that,  on  or  about 
that  date,  said  company  assigned  to  it  all  that  was  then 
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owing  to  said  company  from  the  Eadford  Lumber 
Company  for  lumber  sold  to  the  latter  company  by  the 
former  company,  to  be  applied  on  said  indebtedness, 
and  that  said  assignment  included  the  draft  that  Mr. 
Brown,  as  manager  of  the  Eadford  Lumber  Company, 
paid  into  the  plaintiff  bank  on  December  16,  1912,  on 
what  the  Badford  Lumber  Company  owed  the  other 
company,  and  that,  by  force  of  said  assignment,  said 
$1,000  belonged  to  the  plaintiff,  and  that  therefore  it 
could  not  have  been  received  as  a  special  deposit  for 
the  use  and  benefit  of  the  defendants,  etc. 

Mr.  Lambert,  cashier  of  the  plaintiff,  says  that  this 
statement  was  made  on  or  about  November  10,  1912, 
and  that  it  was  in  writing.  He  was  unable  to  produce 
it,  and  says  that  he  gave  it  to  Mr.  Metzler,  manager  of 
the  Metzler-Hegsted  Lumber  Company.  Mr.  Metzler 
seems  not  to  know  what  became  of  it,  but  thinks  that 
he  gave  it  to  Mr.  W.  A.  Hudelson,  one  of  the  defend- 
ants, to  whom  he  had  made  an  assignment  for  the  bene- 
fit of  his  creditors.  Why  the  bank,  after  receiving  said 
assignment,  should  have  handed  it  back  to  Metzler,  or 
why  Metzler  should  have  delivered  it  to  Mr.  Hudelson, 
does  not  appear  from  the  evidence.  Mr.  Metzler  is  not 
sure  that  he  gave  it  to  Mr.  Hudelson,  and  the  latter  is 
positive  that  he  did  not  deliver  it  to  him  and  that  he 
had  no  knowledge  of  the  existence  of  said  instrument. 
Neither  Mr.  Brown,  manager  of  the  company  that  owed 
the  debts  assigned  by  said  instrument,  nor  the  defend- 
ants had  any  notice  or  knowledge  of  the  existence  of 
said  supposed  assignment.  Mr.  Lambert  says  that  it 
was  made  on  or  about  November  10, 1912,  and  hence,  if 
it  was  so  made,  it  was  executed  15  days  before  the 
Metzler-Hegsted  Lumber  Company  drew  said  check  for 
$1,000  on  the  plaintiff  in  favor  of  the  defendants.  On 
November  25,  1912,  fifteen  days  after  said  assignment 
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is  supposed  to  have  been  made,  the  defendants  pre- 
sented said  check  to  the  plaintiff  and  demanded  pay- 
ment thereof.  The  assistant  cashier,  who  had  charge 
of  the  business  at  that  time,  told  Mr.  Hudelson  that  he 
could  not  pay  the  check  then,  for  the  drawer  of  the 
check  did  not  have  in  the  bank  sufficient  funds  for  that 
purpose,  and  that  he  would  have  to  wait  until  the  next 
draft  came  in.  Now,  if  the  bank  had  an  assignment  of 
what  was  owing  from  the  Radford  Lumber  Company, 
why  did  the  assistant  cashier  say  that  the  defendants 
would  have  to  wait  until  the  next  draft  came,  if  the 
money  to  be  represented  by  said  draft  had  been  as- 
signed to  the  bank?  Why  did  he  not  say  that  all  that 
was  coming  to  the  Metzler-Hegsted  Lumber  Company 
had  been  assigned  to  the  bankt 

The  next  day  Mr.  Metzler  and  Mr.  Hudelson  called  at 
the  bank,  and  Mr.  Lambert,  the  cashier,  was  in.  Mr. 
Metzler  informed  Mr.  Lambert  that  he  had  given  Mr. 
Hudelson  a  check  on  the  bank  for  $1,000,  and  that  when 
his  next  draft  should  come  in  he  wanted  him  to  credit 
the  defendants '  account  with  the  amount  of  said  check. 
Now,  it  seems  strange  that  Mr.  Metzler  would  tell  Mr. 
Lambert  to  credit  the  defendants'  account  with  the 
amount  of  his  next  draft,  if  Metzler 's  Company  had 
previously  assigned  to  the  bank  the  debt  that  would  be 
paid  by  his  next  draft.  According  to  the  evidence  of 
Metzler  and  Hudelson,  Lambert  made  no  objection  to 
the  statement  that  he  should  pay  said  check  or  credit 
the  defendants  with  the  amount  thereof  when  the  next 
Metzler  draft  should  be  received.  If  he  had  at  that 
time  an  assignment  covering  the  expected  draft,  why 
did  he  not  state  to  Metzler  and  Hudelson  that  he  would 
not  pay  said  check  out  of  the  proceeds  of  the  expected 
draft  for  the  reason  that  the  bank  had  an  assignment 
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covering  said  expected  draft  T  He  did  not  mention  any 
assignment,  and  he  denies  that  these  parties  called 
upon  him  at  that  time  concerning  said  check.  He  does 
not  claim  that  he  mentioned  said  assignment  to  the  de- 
fendants until  in  January,  1913. 

On  pages  105  and  106  of  the  evidence,  Metzler  testi- 
fies that  said  supposed  assignment  was  made  at  the  re- 
quest of  Mr.  Lambert  for  the  purpose  of  protecting  the 
bank  against  the  Bank  Commissioner,  and  that  it  was 
to  be  used  **  just  for  that  purpose.'*  The  evidence  and 
circumstances  concerning  said  assignment  are  not  very 
satisfactory.  No  one  seems  to  have  known  of  it  but 
Lambert  and  Metzler,  and  they  are  unable  to  tell  what 
became  of  it. 

The  questions  concerning  said  supposed  assignment 
were  properly  submitted  to  the  jury  by  the  instructions 
of  the  court,  and  it  seems  that  the  jury  must  have  been 
of  the  opinion  that  the  assignment  was  never  executed, 
or  that  it  was  made  after  the  bank  received  said  money 
for  the  use  and  benefit  of  the  defendants,  or,  if  it  was 
executed,  that  it  did  not  cover  the  $1,000  received  by 
the  plaintiff  for  the  defendants.  The  questions  con- 
cerning said  assignment  were  facts  to  be  determined 
by  the  jury,  under  the  instructions  of  the  court. 

11,  12.  We  have  examined  the  instructions  given  by 
the  trial  court,  and  we  find  that  they  were  fair  and  cov- 
ered all  the  questions  that  were  for  the  consideration  of 
the  jury.  Instructions  are  to  be  construed  as  a  whole. 
When  the  instructions  given  cover  fairly  all  the  ques- 
tions at  issue,  and,  as  a  whole,  are  free  from  error,  it 
is  not  error  for  the  court  to  refuse  to  give  charges  re- 
quested by  the  parties  that  state  the  law  correctly. 
The  attorneys  for  the  appellant  have  shown  industry 
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and  ability  in  presenting  their  contentions,  but  we  are 
nnable  to  find  in  the  record  any  reversible  error. 
The  judgment  of  the  court  below  is  aflSrmed. 

Affirmed.    Beheabing  Denied. 

Mb.  Justice  McNabt  took  no  part  in  the  considera- 
tion of  this  case. 


Argued  December  8,  reversed  December  15,  1914,  rehearing  denied 

January  5,  1915. 

MABTIN  V.  THOMAS. 

(144  Pae.  684.) 

Fnndnlent  OonTeTancee— Bvldance. 

1.  Evidence  held  insufficient  to  warrant  a  finding  tbat  conveyances 
of  certain  property  to  a  debtor's  wife  and  sons  were  fraudulent  and 
made  with  an  intent  to  defeat  plaintiff's  claim. 

[As  to  transfers  between  husband  and  wife  in  the  aspect  of 
fraudulent  conveyances,  see  notes  in  19  Am.  St.  Bep.  657;  20  Am. 
St.  Bep.  715;  90  Am.  St.  Bep.  632.] 

Appeal  and  Error — ^BeTiew—- Equity  Salt. 

2.  An  equity  suit  is  tried  de  novo  on  appeal  in  the  Supreme  Court 
without  regard  to  the  conclusions  of  the  court  below  as  provided  lay 
Section  405,  L.  O.  L. 

Tnuti — Pioperty  Held  in  Ttost^LiabiUtj  for  Tnutea'a  Debts. 

• 

3.  Where  a  son  paid  the  initial  payment  of  $1,100  on  a  written  con- 
tract to  purchase  certain  land  in  the  name  of  his  mother  and  made 
thereafter  monthly  payments,  the  mother  having  paid  no  part  of  the 
price,  both  parties  understanding  that  the  son  was  the  beneficial  owner 
of  the  property  and  the  contract  was  thereafter  assigned  to  him  and 
a  quitclaim  deed  of  the  propertv  made  to  him,  the  mother  was  a  naked 
trustee  for  the  son,  and  hence  the  property  could  not  be  reached  by  her 
creditors. 

[As  to  creation  of  truat  in  land  by  parol,  tee  note  in  115  Am. 
St.  Bep.  774.] 

From  Lane.    Lawbencb  T.  Habbis^  Judge. 

Department  2.   >  Statement  by  Mb.  Justice  Ramsey. 

This  is  a  suit  in  equity  by  W.  H.  Martin  against  S. 
n.  ThomaSy  Minnie  E.  Thomas^  Bobert  A.  Kletzing, 
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Lillie  E.  Kletzing,  Balph  H.  Kletzing,  Louis  M. 
Kletzing  and  Kletzing  Brothers,  copartners,  to  set 
aside  certain  conveyances,  and  to  subject  certain 
property  to  the  payment  of  money  due  the  plaintiff  on 
two  decrees,  etc.  In  the  court  below  there  was  a  decree 
in  favor  of  the  plaintiff.  The  defendants  appeal.  The 
plaintiff  also  appeals  from  parts  of  the  decree.  The 
facts  appear  in  the  opinion. 

Bevebsed.    Reheabino  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Fred  E.  Smith,  Mr.  J.  W.  Crawford  and  Mr. 
G.  N.  Parmenter,  with  oral  arguments  by  Mr.  Smith 
and  Mr.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

Mb.  JtrsTicB  Bamsey  delivered  the  opinion  of  the 
court. 

On  July  23,  1912,  the  plaintiff  loaned  to  the  defend- 
ants Bobert  A.  Kletzing  and  his  wife,  Lillie  E.  Klet- 
zing, $1,800  and  took  their  promissory  notes  therefor, 
and  to  secure  the  payment  thereof  said  defendants  exe- 
cuted to  the  plaintiff  an  absolute  deed  of  conveyance, 
conveying  to  him  and  his  heirs  80  acres  of  timber  land 
in  Lane  County.  On  April  4,  1913,  the  plaintiff  com- 
menced a  suit  in  equity  in  the  Circuit*  Court  of  Lane 
County  against  said  two  defendants  to  obtain  a  decree 
declaring  said  instrument  to  be  a  mortgage  instead  of 
a  deed  of  conveyance,  and  for  general  relief.  On  April 
23,  1913,  said  court  rendered  a  decree  declaring  said 
instrument  to  be  a  mortgage  to  secure  the  payment  of 
said  sum  of  $1,800  and  interest  thereon,  etc.,  and  for 
the  recovery  from  said  two  defendants  of  the  sum  of 
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$25.85  as  costs  and  disbursements.  The  court  did  not, 
in  said  suit,  render  a  decree  of  foreclosure  of  said 
mortgage.  On  July  25, 1913,  the  above-named  plaintiff 
commenced  another  suit  in  equity  in  said  Circuit  Court 
against  the  defendants  Robert  A.  Kletzing  and  Lillie  E. 
Kletzing,  to  recover  a  decree  against  them  for  said  smn 
of  $1,800,  and  interest,  attorney's  fees,  and  costs  and 
disbursements,  and  for  the  foreclosure  of  said  mort- 
gage and  the  sale  of  said  80  acres  of  timber  land.  In 
said  last-named  suit,  the  Circuit  Court,  on  the  5th  day 
of  August,  1913,  entered  a  decree  in  favor  of  the  plain- 
tiff and  against  said  two  defendants  personally  for 
$10.20  costs,  $138.70  as  attorney's  fees,  and  for  $1,986 
upon  said  notes  secured  by  said  mortgage,  and  fore- 
closing said  mortgage  upon  said  80  acres  of  timber 
land,  and  for  the  sale  of  said  land  according  to  law,  to 
obtain  funds  to  satisfy  said  several  sums  of  money. 
Said  land  was  sold,  and  the  proceeds  thereof  were  ap- 
plied toward  the  payment  of  said  sums  of  money  and 
the  costs  of  said  sale,  and  after  applying  said  proceeds 
toward  the  payment  of  the  expenses  of  said  sale  and 
the  amounts  owing  the  plaintiff  on  said  decree,  there 
remained  unpaid  of  said  decree  a  deficiency  of  $573.18, 
which,  with  interest  thereon  at  the  rate  of  10  per  cent 
per  annum  from  September  20, 1913,  appears  to  be  due 
and  unpaid,  from  said  two  defendants  to  the  plaintiff. 
After  the  sale  of  said  timber  land,  said  plaintiff  caused 
a  writ  of  execution  to  be  issued  out  of  said  Circuit 
Court  upon  said  deficiency  decree  for  the  purpose  of 
collecting  the  same,  and  placed  it  in  the  hands  of  the 
sheriff  of  Lane  County  for  the  purpose  of  collecting 
said  deficiency  decree;  but  the  sheriff  was  unable  to 
find  any  property  in  said  county,  belonging  to  said  de- 
fendants or  either  of  them,  subject  to  said  writ  of  exe- 
cution, and  he  made  a  return  upon  said  writ  to  that 
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effect  Afterward,  on  or  about  December  20, 1913,  this 
suit  was  commenced  to  set  aside  certain  conveyances, 
etc.,  and  to  subject  certain  property,  real  and  personal, 
which  the  defendants  Ralph  H.  Kletzing  and  Louis  M. 
Eletzing  claim  to  own,  to  the  payment  of  said  defi- 
ciency decree  and  the  other  decree  for  $25.85,  referred 
to  supra  and  costs. 

Robert  A.  Kletzing  and  Lillie  E.  Kletzing  are  hus- 
band and  wife,  and  Ralph  H.  Kletzing  and  Louis  M. 
Kletzing  are  their  sons  and  only  children.  The  sons 
are  young  and  unmarried,  and  they  and  their  parents 
reside  together  as  one  family.  The  complaint  sets 
forth,  in  substance,  most  of  the  above-stated  facts,  and 
then  alleges,  in  substance,  inter  alia,  the  following: 
That  in  August,  1912,  the  defendant  Lillie  E.  Kletzing 
entered  into  a  contract  with  the  defendants  S.  H. 
Thomas  and  Minnie  E.  Thomas,  agreeing  to  purchase 
from  them  for  the  consideration  of  $3,000  lot  9  in  block 
10  of  Scott's  Addition  to  Eugene,  Lane  County,  Ore- 
gon, at  which  time  she  paid  them  the  sum  of  $1,100 
thereon  and  entered  into  possession  thereof.  That  on 
April  25, 1913,  said  Lillie  E.  Kletzing  and  her  husband, 
Robert  A.,  assigned  to  Ralph  H.  Kletzing  all  their  in- 
terest in  said  contract  for  the  purchase  of  said  lot  9  of 
block  10  of  Scott's  Addition  to  Eugene,  and  about  the 
same  time  executed  to  him  a  quitclaim  deed  of  their 
supposed  interest  in  said  lot,  at  which  time  the  plaintiff 
alleges  that  the  said  Robert  A.  Kletzing  and  Lillie  E. 
Kletzing  paid  to  the  defendants  S.  H.  Thomas  and  Min- 
nie E.  Thomas  the  sum  of  $1,400  to  apply  upon  the  pur- 
chase price  of  said  lot ;  that  the  assignment  of  the  con- 
tract for  said  lot  and  the  said  quitclaim  deed  conveying 
the  said  lot  to  Ralph  H.  Kletzing  are  recorded  on  page 
119  of  book  101  of  the  deeds  of  records  of  Lane  County, 
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Oregon.  That  the  legal  title  to  the  above-described 
lot  stands  in  the  name  of  the  said  S.  H.  Thomas,  subject 
to  the  equities  of  the  said  Kletzings  therein,  which  they 
have  by  virtue  of  the  said  contract ;  that  said  Minnie 
E.  Thomas  is  the  wife  of  said  S.  H.  Thomas,  but  has 
no  interest  in  said  lot,  except  her  inchoate  right  of 
dower  therein,  and  that  said  lot  is  in  the  possession  of 
the  said  Robert  A.  and  Lillie  E.  Kletzing.  That  the 
said  Bobert  A.  and  Lillie  E.  Kletzing  assigned  the  said 
contract  to  the  said  Ralph  H.  Kletzing  and  conveyed 
the  said  lot  to  him  by  said  quitclaim  deed  with  the  in- 
tent to  hinder,  delay  and  defraud  this  plaintiff  in  col- 
lecting said  mortgage  and  judgment,  and  it  was  so  ac- 
cepted by  the  said  Ralph  H.  Kletzing;  and  that  said 
assignment  and  conveyance  were  without  considera- 
tion, and  were  accepted  by  said  Ralph  H.  Kletzing  with 
the  intent  to  assist  his  said  parents  in  hindering,  delay- 
ing and  defrauding  the  plaintiff  of  the  said  money  due 
him.  That  the  value  of  said  lot  was  and  is  the  sum  of 
$3,500  upon  the  market,  and  that  the  purchase  price 
thereof  is  all  paid,  except  $1,500. 

The  complaint  then  alleges,  in  substance,  that  Robert 
A.  Kletzing  was  engaged  in  business  in  Eugene,  Ore- 
gon, under  the  name  of  R.  A.  Kletzing  &  Sons,  and  had 
a  stock  of  goods  of  the  value  of  $2,000,  and  that  in  the 
summer  of  1913  he  conveyed  said  stock  of  goods,  in- 
cluding horses  and  wagons,  to  his  sons,  Ralph  H.  and 
Louis  M.  Kletzing,  and  that  his  said  sons  are  continu- 
ing said  business  under  the  firm  name  of  Kletzing 
Bros.,  and  that  said  transfer  was  made  and  received 
without  any  consideration,  and  with  the  intent  to  hin- 
der and  delay  this  plaintiff  in  collecting  his  said  mort- 
gage, etc. ;  that  Robert  A.  Kletzing  and  Lillie  E.  Kletz- 
ing were  insolvent  when  said  assignment  and  quitclaim 
deed  were  made,  and  when  said  transfer  of  said  stock 


Jan.  1915.]  Mabtik  v.  Thoma&  211 

of  goods  was  made,  and  that  they  are  now  insolvent; 
that  said  conveyance  of  said  lot  was  made  while  said 
snit  for  the  foreclosure  of  said  mortgage  was  pending, 
and  that  the  transfer  of  said  stock  of  goods  was  made 
while  said  mortgage  debt  was  owing,  etc. 

Robert  A.  and  Lillie  E.  Kletzing  filed  an  answer  to 
said  complaint,  and  Balph  H.  Kletzing  filed  an  answer, 
and  Balph  H.  and  Louis  M.  Kletzing,  as  partners,  also, 
answered  said  complaint.  These  answers  are  lengthy, 
and  we  will  not  set  out  the  substance  of  them  further 
than  to  say  that  they  denied  most  of  the  material  alle- 
gations of  the  complaint  and  set  up  new  matter.  The 
replies  put  at  issue  the  new  matter  of  the  answers. 
As  stated  supra,  a  decree  was  granted  in  favor  of  the 
plaintiff  in  part,  and  the  defendants  appeal.  The 
plaintiff  also  appeals  from  a  part  of  said  decree. 

1.  The  only  evidence  of  any  importance  for  the  plain- 
tifiP,  except  exhibits,  was  that  of  the  plaintiff  himself. 
He  resides  in  California,  and  was  not  present  at  the 
trial.  His  counsel  stated  that,  if  he  were  present,  he 
would  testify  to  certain  facts,  and  counsel  for  the  de- 
fendants admitted  that  he  would  swear  to  those  state- 
ments, if  he  had  been  present.  The  supposed  facts 
that  his  attorney  said  he  would  swear  to,  if  present, 
were  set  out  in  full  and  treated  as  sworn  evidence. 
Such  statements  were  made  without  an  opportunity  of 
cross-examination.  These  statements  of  the  plaintiff 
are  to  the  effect  that  no  part  of  the  judgments  (decrees) 
mentioned  in  the  complaint  has  been  paid.  The  re- 
mainder of  his  statements  refers  to  conversations  that 
he  says  that  he  had  with  Robert  A.  Kletzing  and  Lillie 
E.  Kletzing  and  their  two  sons,  concerning  the  owner- 
ship of  the  property  on  which  they  live  and  the 
grocery-store  mentioned  in  the  complaint,  and  concern- 
ing  statements  that  he  says  they  made  to  him  in  Eugene 
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in  1913.  He  says  that  both  Robert  A.  Eletzing  and  his 
wife,  Lillie  E.  Kletzing,  told  him  that  they  owned  the 
property  where  they  resided,  and  that  the  store  be- 
longed to  Robert  A.  Kletzing,  and  that  their  sons  were 
working  in  the  store  for  wages.  He  says,  also,  that 
Robert  A.  Eletzing  told  him  that  he  had  paid  about 
$1,500  on  the  place  where  he  resided,  and  that  he 
bought  it  for  $2,500,  and  that  it  was  worth  $3,500.  He 
says  that  Mrs.  Eletzing  told  him  that  they  had  paid  the 
boys  wages.  He  says  Robert  A.  Eletzing  told  him  that 
he  did  the  buying  for  the  store  and  banked  the  money, 
and  that  he  first  called  the  business  ** Eletzing  &  Sons" 
and  then  changed  it  to  ** Eletzing  Bros."  He  says, 
also,  that  Ralph  H.  Eletzing  and  Louis  M.  Eletzing 
told  him  that  the  store  belonged  to  their  father,  Robert 
A.  Eletzing.  He  says,  also,  that  Robert  A.  Eletzing 
told  him  that  he  did  not  intend  to  pay  him  if  he  could 
avoid  it,  and  that  Mrs.  Eletzing  and  the  two  boys  knew 
Mr.  Eletzing 's  attitude  and  heard  him  talk.  He  says 
that  Mr.  Eletzing  told  him  he  was  going  to  transfer  the 
stote  to  the  boys,  and  that  he  added,  *  *  Then  we  will  see 
how  you  will  get  your  money."  He  says  that  Mr. 
Eletzing  told  him  that  he  was  going  to  deed  the  house 
and  lot  where  they  resided  to  the  boys.  He  says,  also, 
that  Mr.  Eletzing  told  him,  in  anger,  that  he  was  going 
to  get  his  property  in  such  a  shape  that  the  plaintiflF 
would  not  be  able  to  get  his  money  on  these  decrees, 
and  that  Ralph  H.  Eletzing  told  the  plaintiff  that  he 
did  not  think  that  what  his  father  owed  the  plaintiff 
was  a  just  debt,  and  that  he  would  do  what  he  could  to 
see  that  his  father  did  not  pay  these  judgments. 

The  foregoing  is  the  substance  of  the  statements 
made  by  the  plaintiff,  or  of  what  it  was  agreed  he  would 
testify  to,  if  present.  According  to  this  statement  both 
Robert  A.  Eletzing  and  Ralph  H.  Eletzing  notified  the 
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plaintiff  that  they  did  not  think  that  his  decrees  repre- 
sented just  debts,  and  that  they  intended  to  do  what 
they  could  to  see  that  Mr.  Kletzing  did  not  pay  those 
debts.  He  says  that  Mr.  Kletzing  told  him  that  he  in- 
tended to  transfer  the  store  to  the  boys,  and  said, 
**Then  we  will  see  how  you  will  get  your  money.''  It 
does  not  look  reasonable  that,  if  Mr.  Kletzing  and  his 
son  Balph  had  intended  to  defraud  him,  they  would 
have  notified  him  of  that  fact.  Persons  desiring  to  de- 
fraud creditors,  by  conveying  or  covering  up  a  debtor's 
property,  usually  conceal  their  intentions.  They  do 
not  notify  the  intended  victim  of  their  intentions  and 
plans.  The  evidence  indicates  that  Kletzing  and  his 
son  are  intelligent  men,  and  we  can  hardly  believe  that 
when  the  plaintiff  was  endeavoring  to  get  them  to  pay 
him  money,  they  told  him  that  they  intended  to  defraud 
him,  and  indicated  to  him,  in  part,  how  they  intended  to 
accomplish  it. 

Robert  A.,  Lillie  E.,  Ralph  H.  and  Louis  M.  Kletzing 
were  sworn,  and  testified  fully  as  to  the  facts  of  the 
case,  and  as  to  the  conversations  that  they  respectively 
had  with  the  plaintiff.  They  assert,  in  positive  terms, 
that  they  did  not  make  any  of  the  statements  that  he 
attributes  to  them,  as  stated  supra.  They  admit  that  he 
conversed  with  them  to  some  extent  concerning  the 
debt  that  Robert  A.  and  Lillie  E.  Kletzing  owed  him 
on  the  said  foreclosure  decree;  but  they  deny  saying 
what  he  asserts  that  they  said. 

Robert  A.  Kletzing  was  a  school-teacher  in  Iowa,  and 
he  taught  until  he  lost  his  hearing.  After  he  became 
too  deaf  to  teach,  he  went  into  another  business  there, 
and  he  financially  failed,  losing  all  of  his  property.  He 
went  through  bankruptcy  before  he  came  to  Oregon. 
After  his  failure  in  Iowa,  he  and  his  family  removed  to 
Wyoming,  and  he  took  up  a  homestead  claim  about  50 


214  Mabtin  v.  Thomas.  [74  Or. 

miles  from  Cheyenne,  and  he  resided  on  it  three  years 
and  commuted  it  and  paid  the  United  States  $1.25  per 
acre  for  it  and  obtained  title  thereto.  Soon  after  ob- 
taining title  to  said  premises,  he  and  his  family  came 
to  Oregon  and  located  at  Eugene.  His  two  sons, 
Ralph  and  Louis,  before  they  left  Iowa,  ran  a  dairy 
business  at  Des  Moines,  on  their  own  responsibility,  al- 
though they  were  then  under  age,  they  having  been 
emancipated  by  their  parents.  When  the  Kletzings 
went  to  Wyoming  the  parents  had  no  property,  but 
their  sons  had  several  head  of  horses,  two  cows  and 
some  other  property.  They  sold  this  property  as  they 
had  opportimity,  and  realized  therefrom  about  $900. 
During  the  three  years  they  were  in  Wyoming,  the 
sons,  Ralph  and  Louis,  worked  in  Cheyenne  and  earned 
money,  while  their  parents  resided  on  the  homestead. 
They  appear,  from  the  evidence,  to  be  industrious 
young  men.  Robert  A.  and  Lillie  E.  Kletzing  could 
make  no  money  during  the  three  years  that  they  re- 
sided on  the  homestead,  and  hence  the  sons  furnished 
them  money  on  which  to  live  and  to  build  a  house  and 
bam  and  fencing  on  the  homestead.  They  furnished, 
also,  $240  to  pay  for  said  land  and  the  expense  of  mak- 
ing the  proof  of  residence  on  and  cultivation  of  the 
homestead,  and  funds  to  defray  the  expense  of  coming 
to  Oregon.  The  evidence  shows  that  the  amount  of 
money  furnished  by  the  sons  to  their  parents,  as  stated 
supra,  was  approximately  $2,200,  and  that  it  was  fur- 
nished with  the  understanding  and  agreement  that 
their  father  would  repay  them  said  money  as  soon  as 
he  should  be  able  to  do  so.  The  money  thus  furnished 
was  a  loan.  The  facts  stated  supra  are  shown  by  the 
evidence  of  the  defendants,  and  there  is  no  testimony 
to  the  contrary  or  in  any  manner  impeaching  their  evi- 
dence, and  hence  we  accept  it  as  true. 
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After  they  arrived  in  Eugene,  Robert  A.  Kletzing 
exchanged  his  Wyoming  homestead  for  80  acres  of  tim- 
ber land  in  Lane  County  that  was  encumbered  with  a 
mortgage  of  $900,  a  lot  in  Fairmount  Addition  to  Eu- 
gene that  was  encumbered  with  a  mortgage  of  $600, 
and  a  meat  market  in  Eugene  that  was  not  encumbered. 
The  Fairmount  property  was  valued  at  $900  above  the 
encumbrance,  and  the  meat  market  was  estimated  to 
be  worth  $1,100.  This  exchange  was  effected  with  a 
man  named  Moxley.  In  order  to  pay  Ralph  Kletzing 
what  he  had  advanced  to  his  father,  as  stated  supra, 
Robert  A.  Kletzing  caused  Moxley  to  convey  to  Ralph 
the  Fairmount  property,  and  to  pay  Louis  M.  for  what 
he  had  advanced  to  his  father,  as  stated  supra,  his 
father  caused  Moxley  to  make  the  bill  of  sale  of  the 
meat  market  to  him.  Ralph  accepted  the  Fairmount 
property  in  payment  of  what  he  had  loaned  his  father, 
and  Louis  accepted  the  meat  market  in  payment  of 
what  his  father  owed  him.  Louis  conducted  the  meat 
market  awhile  and  then  sold  it.  On  August  17,  1912, 
Ralph  H.  Kletzing  arranged  with  S.  H.  Thomas  and 
wife  for  the  purchase  of  lot  9,  block  10,  of  Scott's  Ad- 
dition to  Eugene  for  $3,000.  He  caused  said  contract 
to  be  made  by  said  Thomas  and  wife,  as  parties  of  the 
first  part,  with  his  mother,  Lillie  E.  Kletzing,  as  party 
of  the  second  part.  By  the  terms  of  said  contract, 
$1,100,  of  the  purchase  price  of  said  property  was  re- 
quired to  be  paid  at  the  date  of  the  execution  thereof, 
and  $25  was  to  be  paid  monthly  until  the  remaining 
$1,900  of  the  purchase  price  should  be  paid.  The  deed 
of  conveyance  is  to  be  made  when  all  of  the  purchase 
price  shall  have  been  paid. 

The  evidence  shows  that  Ralph  H.  Kletzing,  at  the 
date  of  the  execution  of  said  contract,  conveyed  to  said 
Thomas  said  Fairmount  property,  then  owned  by  him, 
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in  payment  of  $900  of  the  said  purchase  price  of  said 
lot  9  of  block  10  of  Scott's  Addition,  and  at  the  same 
time  paid  to  said  Thomas,  in  cash,  $200  on  said  pur- 
chase, making  in  all  $1,100,  paid  by  him  at  that  time, 
of  the  purchase  price  of  said  property.  The  payments 
so  made  by  him  were  accepted  by  said  Thomas  in  full 
of  the  $1,100  payment  that  was  required  to  be  made 
on  the  purchase  price  of  said  property  at  that  time. 
Said  payment  was  made  by  Ralph  as  the  beneficial 
owner  of  said  property,  and  not  as  agent  for  his  mother. 
After  the  execution  of  said  contract,  Ralph  made  all 
the  monthly  payments  that  fell  due  on  said  contract. 
His  mother,  Lillie  E.  Kletzing,  never  paid  anything  on 
the  purchase  price  of  said  property.  Ralph  made  all 
of  said  payments  as  the  beneficial  owner  thereof.  All 
of  the  Kletzings  have  resided  upon  said  property  as 
one  family  since  it  was  purchased,  as  stated  supra. 
The  evidence  shows  that  both  Ralph  and  his  mother 
regarded  him  as  the  beneficial  owner  of  said  property 
at  all  times,  and  that  his  mother  had  no  beneficial 
interest  therein.  On  April  25,  1912,  Lillie  E.  Kletzing 
assigned  her  supposed  interest  in  said  contract  for  the 
purchase  of  said  property  to  Ralph  H.  Kletzing,  and, 
about  the  same  time,  she  and  her  husband  made  to  him 
a  quitclaim  deed  for  their  supposed  interest  in  said 
lot  9  of  block  10  of  Scott's  Addition  to  Eugene.  The 
plaintiff  contends  that  said  assignment  and  said  quit- 
claim deed  were  made  for  the  purpose  of  defrauding 
him;  but  we  find  that  there  is  a  strong  preponderance 
of  the  evidence  to  the  effect  that  they  were  made  in 
good  faith,  and  that  Ralph  H.  Kletzing  was  the  bene- 
ficial owner  of  said  property  at  all  times  after  the 
execution  of  the  Thomas  contract,  that  he  paid  all 
of  the  purchase  price  of  said  property  that  was  paid, 
and  that  his  mother  was  only  a  naked  trustee  thereof, 
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holding  the  same  for  him.  The  evidence  shows  that 
the  grocery-store  mentioned  in  the  complaint  was  the 
property  of  Ralph  H.  Kletzing  and  Iiouis  M.  Kletzing. 
Neither  Robert  A.  nor  Lillie  E.  Klet^sing  ever  had  any 
interest  therein. 

Apart  from  some  records  that  were  put  in  evidence 
by  the  plaintiff,  his  case  rests  upon  his  own  uncor- 
roborated evidence.  His  evidence  tends  to  make  out 
his  allegations  of  fraud,  but  it  stands  practically  alone. 
The  four  defendants  contradict  him  on  every  material 
point,  and  testify  fully  as  to  the  facts.  The  plaintiff 
and  these  four  witnesses  are  unimpeached,  and  we  are 
unable  to  say  that  the  plaintiff  is  entitled  to  any  more 
credit  than  either  of  the  four  witnesses  for  the  de- 
fense. And  we  cannot  accept  his  evidence  as  true, 
when  it  is  contradicted  by  four  witnesses,  each  of  whom 
being  entitled  to  as  much  credit  as  he.  The  plaintiff 
and  the  defendants  are  interested  in  the  result  of  the 
case,  and  each  appears  to  be  intelligent.  Hence  we 
are  constrained  to  conclude  that  the  plaintiff  has  failed 
to  make  out  his  case,  and  that  there  is  a  strong  pre- 
ponderance of  the  evidence  in  favor  of  the  defendants. 
We  find  that  Ralph  H.  Kletzing  is  the  owner  of  said 
lot  9  in  block  10  of  Scott's  Addition  to  Eugene,  Oregon, 
and  that  Ralph  H.  Kletzing  and  Louis  M.  Kletzing  own 
the  grocery-store  and  goods  mentioned  in  the  com- 
plaint, and  that  neither  Robert  A.  nor  Lillie  E.  Kletz- 
ing has  any  interest  in  said  lot  or  said  store. 

2.  Equity  cases  are  tried  in  the  court  de  novo,  with- 
out regard  to  the  conclusions  of  the  court  below :  Sec- 
tion 405,  L.  0.  L. 

39  Cyc.  104  says : 

**A  resulting  trust  never  arises  out  of  a  contract 
or  agreement  between  the  parties,  but  arises  by  im- 
plication of  law  from  their  acts  and  conduct  apart 
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from  any  contract,  the  law  implying  a  trust  when  the 
acts  of  the  party  to  be  charged  as  trustee  have  been 
such  as  are  in  honesty  and  fair  dealing  consistent  only 
with  a  purpose  to  hold  the  property  in  trust,  notwith- 
standing such  party  may  never  have  agreed  to  the 
trust  and  may  have  really  intended  to  resist  it.  Such 
a  trust  cannot  be  subsequently  changed  by  oral  decla- 
rations. A  resulting  trust  may  arise:  (1)  Where  an 
estate  is  purchased  in  the  name  of  one  person,  but  the 
money  or  consideration  is  paid  by  another.'* 

The  same  volume,  on  page  118,  says : 

*'It  is  a  well-settled  rule  of  equity,  in  the  absence  of 
statutory  provisions  otherwise,  that  when  property  is 
paid  for  with  the  money  or  assets  of  one  person,  and 
the  title  thereto  is  taken  in  the  name  of  another  person, 
in  the  absence  of  circumstances  showing  a  different  in- 
tention or  understanding,  a  resulting  trust  in  the  prop- 
erty arises  in  favor  of  the  person  whose  money  or 
assets  are  so  used,  or  persons  claiming  under  him,  the 
controlling  question  being  the  ownership  of  the  pur- 
chase money, ' '  etc. 

1  Beach,  Trusts  and  Trustees,  Section  151,  says: 

''Where  one  person  purchases  an  estate,  paying  the 
purchase  money  and  takes  the  legal  title  in  the  name 
of  another,  who  is  a  stranger,  a  resulting  trust  arises 
in  favor  of  the  purchaser.  *  *  This  comes  of  the  well- 
established  principle  that  the  person  who  pays  the  pur- 
chase price  of  an  estate  takes  the  equitable  title.  As 
a  principle  of  equity,  this  is  not  now  open  to  contro- 
versy. ' ' 

39  Oyc,  page  108,  says : 

''As  a  general  rule  the  statute  of  frauds  or  statute 
prohibiting  parol  trusts  applies  only  to  trusts  expressly 
created  or  declared  by  the  parties ;  and  resulting  trusts, 
since  they  arise  by  operation  of  law  from  facts  attend- 
ing the  creation  of  the  legal  estate,  are  not  affected  by 
such  statutes,  and  are  valid  notwithstanding  the  acts 
or  transactions  out  of  which  they  arise,  rest  in  parol, 
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and  parol  evidence  is  admissible  to  establish  them,  and 
under  some  statutes  such  trusts  are  expressly  excepted 
from  the  operation  of  the  statute." 

In  this  state  trusts  arising  by  operation  of  law  are 
excepted  from  our  statute  of  frauds:  Section  805, 
L.  O.  L. 

3.  The  evidence  shows  that  Ralph  H.  Kletzing  paid 
in  money  and  assets  belonging  to  him  the  $1,100  when 
the  written  contract  for  the  purchase  of  lot  9  of  block 
10  of  Scott  *s  Addition  to  Eugene  was  executed,  and 
that  he  made  thereafter  the  monthly  payments  that 
were  made,  and  that  Lillie  E.  Kletzing  never  paid  any- 
thing toward  the  purchase  price  of  said  property,  and 
both  parties  understood  that  the  beneficial  interest  in 
said  property  was  in  him  and  not  in  his  mother.  We 
conclude  that  prior  to  the  making  of  the  said  quit- 
claim deed  and  the  assignment  of  said  contract  to 
Ralph  H.  Kletzing,  his  mother  was  a  naked  trustee 
of  said  property,  and  that  the  whole  beneficial  interest 
therein  was  vested  in  her  son  Ralph.  As  Lillie  E. 
Kletzing  was  only  a  naked  trustee  of  said  real  prop- 
erty for  the  benefit  of  her  son  Ralph,  who  was  the  sole 
beneficial  owner  thereof,  it  could  not  have  been  reached 
by  her  creditors  and  subjected  to  the  payment  of  her 
debts  while  she  so  held  it. 

20  Cyc,  pages  370,  371,  says : 

"K  a  debtor  holds  the  bare  legal  title  to  property 
for  another  and  has  no  beneficial  interest  therein,  it 
cannot,  in  the  absence  of  elements  of  estoppel,  be 
reached  and  subjected  to  the  payment  of  his  debts,  and 
therefore  a  conveyance  thereof  by  him  to  the  equitable 
owner  or  to  a  third  person  at  the  request  of  the  equi- 
table owner,  is  not  fraudulent  as  against  his  creditors. 
•  •  It  follows  that  where  one  who  holds  real  or  per- 
sonal property  under  a  parol  trust  makes  a  declaration 
of  trust  in  accordance  with  the  parol  agreement,  or  con- 
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veys  the  property  in  accordance  therewith,  his  credi- 
tors, in  the  absence  of  elements  of  estoppel,  cannot  at- 
tack the  declaration  or  conveyance  as  fraudulent  and 
subject  the  property  to  the  satisfaction  of  their 
claims. '  *  j 

We  hold  that  neither  Robert  A.  Kletzing  nor  Lillie 
E.  Kletzing  ever  owned  any  beneficial  interest  in  said 
lot  9  of  bleck  10  of  Scott's  Addition  to  Eugene,  Oregon, 
or  in  the  stock  of  goods  mentioned  in  the  complaint,  and 
that  the  plaintiff  has  no  cause  of  suit  against  either  of 
the  defendants,  and  that  the  decree  of  the  court  below 
should  be  reversed. 

The  decree  of  the  court  below  is  reversed  and  this 
suit  is  dismissed. 

Reversed.     Suit  Dismissed.    Reheamno  Denied. 

Mr.  Chief  Justice  McBbidb,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 

Mb.  Justice  McNaby  took  no  part  in  the  considera- 
tion of  this  case. 


Argued  December  18,  1914,  aifirmed  January  5,  1915. 

McKINNEY  V.  WATSON.* 

(145  Pae.  266.) 

Oonstltatloiud  Law — ^TTalldity  of  Statute— Persons  Entitled  to  Qnes- 
tion. 

1.  A  taxpayer,  while  entitled  to  resist  by  litigation  the  enforce- 
ment of  an  unconstitutional  statute  which  will  increase  his  taxes,  can- 
not resist  the  enforcement  of  Act  of  February  28,  1913  (Laws  1913, 
p.  668),  creating  a  corporation  department  to  protect  purchasers  of 
stocks  and  bonds  and  prevent  fraud  in  the  sale  thereof,  though  the 
act  provided  for  considerable  expenditures,  where  the  moneys  for  the 

*As  to  whom  may  raise  objections  that  a  statute  contains  an  un- 
constitutional discrimination!  see  note  in  32  Lu  B.  A.  (N.  1^.)   954. 

Bbforter. 


V    V 
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expenditares  woald  be  derived  from  license  fees  and  other  contribu- 
tions demanded  of  corporations. 

[As  to  taxpayers'  actions,  see  note  in  Ann.  Cas.  1913C,  884.] 

CooBtltiitional  Law — Detennlnation — Moot  Case. 

2.  The  constitutionality  of  a  statute  will  not  be  determined  where 
the  party  attacking  it  has  no  interest,  and  the  question  is  purely 
academic. 

From  Marion :  William  Galloway,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  W.  B.  McKinney  against  R.  A.  Wat- 
son, as  pretended  corporation  commissioner,  Thomas 
B.  Kay,  as  State  Treasurer,  and  Ben  W.  Olcott,  as 
Secretary  of  State. 

The  plaintiff  styles  himself  a  resident,  citizen  and 
taxpayer,  owning  real  and  personal  property  in  the 
state,  subject  to  taxation,  and  brings  this  suit  for  him- 
self and  for  all  other  taxpayers  in  the  state.  He  seeks 
to  enjoin  the  Secretary  of  State  from  auditing,  and  the 
State  Treasurer  from  paying,  claims  for  salaries  in- 
curred by  the  defendant  Watson,  as  corporation  com- 
missioner, under  the  act  of  February  28,  1913,  com- 
monly known  as  the  *'Blue  Sky  Law,*'  entitled: 

**An  act  to  protect  purchasers  of  stocks  and  bonds 
and  prevent  fraud  in  the  sale  thereof;  to  create  a  cor- 
poration department  to  administer  this  and  other  laws 
relating  to  the  regulation  and  supervision  of  corpora- 
tions, and  providing  penalties  for  the  violation  here- 
of'^  Laws  1913,  p.  668. 

The  principal  features  of  the  act  and  the  appoint- 
ment of  the  defendant  Watson  as  corporation  commis- 
sioner are  recited  in  the  complaint.  It  is  stated  in 
general  terms  that  the  official  mentioned  has  been  oper- 
ating under  the  sanction  of  the  act  and  has  incurred 
expenses  which,  together  with  his  salary,  will  be 
audited  and  paid  as  other  claims  against  the  state, 
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unless  prevented  by  injunction.  Many  reasons  are  as- 
signed by  the  plaintiff  why  the  act  in  question  is  un- 
constitutional. He  founds  his  right  to  bring  this  suit 
on  the  following  allegation : 

' '  That  if  claims  certified  by  said  pretended  corpora- 
tion commissioner  are  audited  and  approved,  and  war- 
rants are  permitted  to  be  drawn  upon  any  fund  so 
attempted  to  be  appropriated,  and  the  same  are  paid 
by  the  said  state  treasurer,  which  said  officer  threatens 
to  do,  and  will  do,  unless  restrained  by  this  court,  the 
same  will  greatly  increase  the  taxes  of  this  plaintiff, 
and  all  other  citizens  and  taxpayers  of.  the  State  of 
Oregon,  wrongfully  and  unlawfully,  and  to  their  great 
damage  and  irreparable  injury. '* 

The  Circuit  Court  sustained  demurrers  to  the  com- 
plaint, and,  as  the  plaintiff  declined  to  plead  further, 
entered  a  decree  dismissing  the  suit,  from  which  the 
plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wilson,  Neal  &  Rossman,  with  an  oral  ar^ru- 
ment  by  Mr.  George  Rossman. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes  and  Mr.  Andrew  M.  Crawford, 
Attorney  Goneral,  with  an  oral  argument  by  Mr.  Pipes. 

Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

The  action  in  question,  like  most  of  the  laws  provid- 
ing for  government  by  commission,  devotes  much  space 
to  salaries  and  expenses  of  administration  and  other 
matters  well  calculated  to  make  the  taxpayer  look 
askance.  It  authorizes  the  establishment  of  a  corpora- 
tion department,  and  that  all  fees,  charges,  interest, 
fines  and  penalties  provided  by  the  act  itself  or  hereto- 
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fore  paid  into  the  public  treasury  by  foreign  and 
domestic  corporations,  joint-stock  companies,  and  as- 
sociations shall  go  into  a  fund  to  be  known  as  the  '*  cor- 
poration fund,'*  which  shall  be  liable  for  the  expenses 
of  carrying  on  the  corporation  department.  It  is  re- 
quired that  whenever  the  amount  of  money  in  that 
fund  shall  exceed  $15,000,  all  in  excess  of  $10,000  shall 
be  transferred  by  the  State  Treasurer  to  the  general 
fund  of  the  state. 

1.  The  controlling  question  presented  by  the  de- 
murrer is  the  right  of  the  plaintiff  to  bring  this  suit. 
It  is  well  established  by  precedents  in  this  state  that  a 
taxpayer  whose  enforced  contribution  to  the  public 
funds  will  be  increased  has  a  right  to  resist  by  litigation 
in  his  own  name  the  enforcement  of  an  unconstitutional 
statute,  or  the  misapplication  of  public  money.  In- 
stances of  such  decisions  are  found  in  Carman  v. 
Woodruff,  10  Or.  133;  Wormington  v.  Pierce,  22  Or. 
606  (30  Pac.  450) ;  Sherman  v.  Bellows,  24  Or.  553 
(34  Pac.  549) ;  Avery  v.  Job,  25  Or.  512  (36  Pac.  293) ; 
Brownfield  v.  Houser,  30  Or.  534  (49  Pac.  843) ;  Bur- 
ness  V.  Multnomah  County,  37  Or.  460  (60  Pac.  1005) ; 
Sears  v.  Steel,  55  Or.  544  (107  Pac.  3) ;  McKenna  v. 
McHaley,  62  Or.  1  (123  Pac.  1069). 

In  our  judgment,  however,  the  allegations  of  the 
complaint  are  not  sufficient  to  show  that  the  plaintiff's 
burden  of  taxation  will  be  increased  by  the  administra- 
tion of  the  statute  under  consideration.  That  enact- 
ment contains  various  provisions  designed  to  increase 
the  revenues  of  the  state  in  the  form  of  fees  exacted 
from  concerns  subject  to  its  regulation.  It  is  true  that 
the  license  fees  and  other  contributions  demanded  of 
corporations  and  like  institutions  by  previous  legis- 
lation are  to  be  turned  into  the  corporation  fund,  which 
is  apparently  designed  to  be  kept  at  the  standard  of 
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$10,000;  the  excess  of  that  amount  being  returned  to 
the  general  fund.  Whether  this  shifting  of  the  public 
money  from  one  fund  to  another  and  back  again  will 
cause  the  plaintiff  to  pay  more  taxes  than  he  other- 
wise would  does  not  appear,  if  we  remember  the  in- 
crement of  revenue  which  the  act  provides.  The  plain- 
tiff does  not  disclose  that  he  is  engaged  in  any  business 
that  is  subject  to  the  regulation  of  the  act  in  question, 
and,  in  the  absence  of  any  showing  of  facts  from  which 
the  court  can  deduce  the  legal  conclusion  that  he  is 
about  to  suffer  a  greater  burden  of  taxation  then 
before,  his  contention  appears  to  be  a  mere  academic 
proposition. 

2.  The  courts  will  not  decide  a  moot  question  by 
enjoining  a  co-ordinate  branch  of  the  government  from 
the  execution  of  a  law.  It  is  of  no  concern  to  the 
plaintiff  that  corporations  or  business  concerns  with 
which  he  has  no  apparent  connection  may  suffer  illegal 
exactions  under  an  unconstitutional  statute.  Under 
such  circumstances  sound  public  policy  and  due  re- 
spect to  the  legislative  and  executive  departments  re- 
strain the  courts  from  interference  with  the  operation 
of  a  statute  at  the  instance  of  a  private  suitor,  unless 
it  appears  that  his  personal  interests  are  at  stake. 

For  these  reasons,  the  Circuit  Court  was  right  in 
refusing  to  entertain  this  suit,  and  the  decree  must  be 
affirmed.  Affirmed. 
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Argaed  December  16,  1914,  rerersed  January  5,  1915. 

GRIFFITH  V.  GRIFFITH. 

(145  Pac.  270.) 

DowoF— BlgbtB  of  Wife. 

1.  A  wife  upon  marriage  acquires  no  interest  in  the  personal  prop- 
erty of  her  husband,  which  he  may  dispose  of  without  her  consent,  but 
he  cannot  without  her  consent  transfer  his  land  so  as  to  bar  her  dower 
rights. 

[As  to  conflict  of  laws  affecting  the  rights  and  obligations  of 
married  women,  see  note  in  85  Am.  St.  Rep.  552.] 

Dower— Doww  Interestr— Equity. 

2.  There  is  no  dower  in  an  equity. 

Dower — ^Property  Biglits  of  Wife. 

3.  Where  a  husband  purchased  land,  taking  title  in  the  name  of 
another,  the  wife  may,  the  husband  having  died  before  judgment  in 
her  suit  for  divorce,  alimony  and  separate  maintenance,  impeach  the 
conveyance  as  if  she  were  a  creditor  of  the  husband,  and  compel  the 
holder  of  the  legal  title  to  hold  the  property  in  trust  for  her. 

[As  to  gifts  by  husband  and  whether  such  are  fraudulent  as  to 
wife,  see  note  in  24  Am.  St.  Bep.  490.] 

From  Linn:  William  Galloway,  Judge. 

Department  2.  Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  brought  by  Ellen  C.  Griffith,  as  admin- 
istratrix of  the  estate  of  John  H.  Griffith,  deceased, 
and  Ellen  C.  Griffith  in  her  individual  capacity,  for  the 
purpose  of  having  the  defendant  Geo.  F.  Griffith  de- 
clared a  trustee  of  the  title  of  certain  real  estate  de- 
scribed in  the  complaint  for  the  benefit  of  said  estate. 
John  H.  Griffith  and  the  plaintiff  were  married  on 
July  12,  1909,  and  were  not  living  happily  together. 
On  November  6,  1909,  said  John  H.  Griffith  purchased 
the  land  in  question,  and  had  the  deed  executed  in 
favor  of  his  brother,  the  defendant,  which  deed  was 
not  delivered  at  the  time  of  its  execution  but  left  in 
the  hands  of  the  grantor,  H.  J.  FoUis,  and  his  wife 
until  the  same  should  be  called  for.    Soon  after  the 

74  Or.— 16 
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purchase  of  said  land  tbe  defendant  John  H.  Griffith 
deserted  and  abandoned  the  wife,  and  thereafter  lived 
separately  and  apart  from  her.  On  the  19th  of  Au- 
gust, 1910,  the  plaintiff  sued  him  for  a  divorce  on  the 
ground  of  cruel  and  inhuman  treatment,  and  in  the 
suit  sought  to  recover  alimony.  About  the  30th  day 
of  October,  1911,  the  said  John  H.  Griffith  died  in- 
testate before  the  said  divorce  suit  had  been  termin- 
ated, and  the  suit  was  thereafter  dismissed  on  account 
thereof.  Subsequently,  on  the  18th  day  of  May,  1912, 
plaintiff  brought  this  suit,  which  resulted  in  a  decree 
for  the  defendant.    The  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Myron  E.  Pogue  and  Mr,  Woodson.  T.  Slater,  with 
an  oral  argument  by  Mr.  Pogue. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Hewitt  <&  Sox,  with  an  oral  argument  by  Mr. 
Henry  H.  Hewitt. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1-3.  A  wife  upon  marriage  acquires,  by  virtue 
thereof,  no  interest  in  the  personal  property  of  her 
husband,  and  he  has  a  right  to  dispose  of  it  as  he 
pleases  without  her  consent;  but  by  a  transfer  of  his 
real  estate  he  cannot  defeat  her  dower  therein.  She 
has  an  inchoate  dower  only  in  lands  to  which  he  has 
the  title.  There  is  no  dower  in  an  equity,  but  the 
rule  in  Oregon  is  that  where  the  wife  occupies  the 
position  of  a  quasi  creditor,  as  where  she  is  suing  to 
obtain  alimony  or  separate  maintenance,  if  there  is  an 
intent  on  the  part  of  the  husband  to  defeat  the  wife's 
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recovery  in  such  snit  or  finally  at  his  death,  snch 
transfer  as  to  her  is  f randulent. 
It  is  held  in  Barrett  v.  Barrett,  5  Or.  411: 

"  'There  is  no  reason  why  a  wife,  whose  husband 
has  deserted  her  and  refused  to  perform  the  duty  of 
maintenance,  or  who  by  cruel  treatment  has  compelled 
her  to  leave  his  house,  *  *  should  not  be  viewed  as 
a  quasi  creditor  in  relation  to  the  alimony  which  the 
law  awards  to  her.  *  •  When  she  is  compelled  to  be- 
come a  suitor  for  her  rights,  her  relation  becomes  ad- 
verse and  that  of  a  creditor  in  fact,  and  she  is  not  to 
be  balked  of  her  dues  by  his  fraud. '  *  *  The  right  of 
the  wife  to  question  conveyances  made  by  the  husband 
dates  from  the  time  the  cause  of  suit  arose. '* 

In  Weher  v.  RothchUd,  15  Or.  385  (15  Pac.  650,  3 
Am.  St.  Bep.  162),  it  is  said: 

**The  facts  and  circumstances  leave  no  doubt  in  the 
mind  of  the  court  that  the  conveyance  to  Rothchild  was 
made  and  designed  by  Weber  to  defeat  the  plaintiff 
in  the  recovery  of  any  part  of  his  (Weber's)  property, 
or  of  alimony  in  her  contemplated  suit  for  a  divorce." 

And  it  was  held  that,  in  order  to  make  Rothchild  an 
innocent  purchaser  in  good  faith,  the  burden  was  upon 
him  to  show  that  he  paid  value  and  was  without  notice 
of  fraud:  See,  also,  21  Cyc.  1156.  From  the  testi- 
mony in  this  case  we  find  that  the  purchase  of  the 
property  was  made  by  John  H.  Griffith  and  title  taken 
in  the  name  of  Geo.  F.  Griffith  because  of  the  antici- 
pated trouble  with  his  wife;  he  having  deserted  her 
soon  after  the  purchase,  and  she  subsequently  having 
sued  for  a  divorce  on  the  ground  of  cruel  treatment. 
It  appears  that  the  property  was  purchased  and  paid 
for  by  John  H.  Griffith,  and  that  the  title  was  taken 
in  the  name  of  Geo.  F.  Griffith  without  any  considera- 
tion from  him  to  John  H.  Griffith.     Therefore  it  was 


228  Qbiffith  v.  Griffith.  [74  Or. 

a  gratuitons  disposition  of  so  much  of  his  real  prop- 
erty and  in  fraud  of  the  plaintiff's  rights. 

The  testimony  of  Geo.  F.  Griffith  shows  that,  a  short 
time  before  John  H.  Griffith  died,  he  told  Geo.  F.  Grif- 
fith that  he  had  bought  the  property  and  had  the  deed 
made  in  his  brother's  name  and  he  wanted  his  brother 
to  have  it.    FoUis,  the  grantor,  testifies : 

''After  I  got  the  deed  made  out  I  handed  it  to  Mr. 
Griffith.  He  looked  at  it,  read  it  over,  and  handed  it 
back  to  me,  and  says,  'Keep  it  until  called  for.* 

'  *  Q.  What  did  he  say,  after  his  death,  what  was  to  be 
done! 

'*  A.  He  said  after  he  was  done  with  it  he  wanted  his 
brother  to  have  it.  He  did  not  speak  anything  ^bout 
dying  at  that  time.  *  * 

*'Q.  Who  was  to  call  for  it? 

* '  A.  Wasn  't  any  one  named.  The  deed  was  made  out 
to  his  brother  Geo.  F. ' ' 

The  evidence  shows  that  he  cut  the  brush  from  the 
land,  fenced  it,  and  planned  to  erect  a  home,  and  told 
a  witness  he  expected  to  live  on  it  alone ;  that  it  would 
be  better  to  live  over  there  than  to  be  quarreling.  Also 
he  paid  the  taxes  on  it,  so  that  if  fully  appears  that 
Geo.  F.  paid  nothing  for  the  land;  and  when  attacked 
by  a  creditor,  or  as  in  this  case,  the  wife,  equity  will 
treat  the  transfer  as  fraudulent  and  declare  a  trust 
in  favor  of  the  estate,  which  is  the  representative  of 
the  creditors. 

The  decree  will  be  reversed  and  one  entered  in 
favor  of  the  plaintiff  declaring  that  the  defendant 
Geo.  F.  Griffith  holds  the  title  to  said  land  in  trust  for 
the  benefit  of  the  estate  of  John  H.  Griffith. 

Reversed. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  MoNaby  concur. 
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IfotioB  to  diflmiss  overruled  January  13,  on  the  merits  argued  Septem- 
ber 9,  affirmed  September  22, 1914,  rehearing  granted  and  reargued, 
former  opinion  set  aside  and  reversed  and  remanded  January  12, 
1915. 

FISHEE  V.  PORTLAND  BY.,  L.  &  P.  C0.» 

(137  Pac.  763;  143  Pac.  992;  145  Pac.  277.) 

AppMl  and  Error— Notice  of  Appeal— Description  of  Judgment. 

1.  The  notice  of  appeal  required  by  Section  550,  L.  O.  L.,  in  order 
to  give  the  Supreme  Court  jurisdiction,  must  describe  the  judgment 
or  decree  appealed  from  with  reasonable  certainty. 

Appeal  and  Error— Effect  of  Transfer  of  Oause^-^nriedlction  of  Trial 
Ctonrt— Amendment  Nunc  Pro  Tunc. 

2.  Though  the  trial  court  is  without  jurisdiction  to  annul  a  judg- 
ment after  the  term  at  which  it  was  rendered,  it  may  make  an  entry 
after  the  term,  and  after  an  appeal  has  been  taken  from  the  judg- 
ment, as  of  the  date  of  the  original  judgment,  eliminating  one  of  the 
defendants  against  whom  no  verdict  was  rendered. 

Appeal  and  Error— DismiaBal — Groands— Amendment  of  Judgment. 

3.  Where,  after  an  appeal  from  a  jjudgment,  the  trial  court  makes  a 
nune  pro  tunc  entry  in  terms  annulling  the  judgment  and  entering  a 
new  one  but  in  effect  only  eliminating  one  of  the  defendants  against 
whom  no  verdict  was  rendered,  the  appeal  will  not  be  dismissed  on 
the  ground  that  the  judgment  appealea  from  has  been  annulled;  the 
nenc  pro  tunc  entry  showing  the  real  determination  of  the  cause  as 
of  the  date  of  the  original  judgment. 

Master  and  Servant— Injuries  to  Servant— Relation  of  Parties. 

4.  Where  the  work  to  be  performed  by  an  independent  contractor 
is  dangerous,  or  the  obligation  rests  on  the  employer  to  keep  the  sub- 
ject of  the  work  in  safe  condition,  the  general  rule  exempting  the 
employer  from  liability  for  personal  injuries  to  an  employee  of  the 
contractor  does  not  apply. 

Master  and  Servant — ^Injuries  to  Servant— Relation  of  Parties. 

5.  Where  the  defect  which  caused  injury  to  an  employee  of  an 
independent  contractor  results  from  the  acts  which  the  contractor 

*The  general  question  of  the  liability  of  the  master  for  injury  to 
servants  of  independent  contractor  is  discussed  in  a  note  in  26  L.  B.  A. 
524.  And  as  to  the  liability  of  the  master  to  a  servant  for  failure  to 
provide  independent  contractor  with  safe  appliance,  see  note  in  1 
L.  B.  A.  (N.  S.)  283. 

As  to  the  measure  of  damages  for  death,  generally,  see  note  in  17 
L.  R.  A.  71.  And  for  the  measure  of  damages  for  death  in  action 
under  federal  Employers'  Liability  Act,  see  note  in  47  L.  B.  A.  (N.  S.) 
80. 

RXPOBTKB. 
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agreed  and  is  authorized  to  do,  the  employer  equally  is  liable  for  the 
injuries. 

[As  to  duty  of  master  to  servant,  see  note  in  75  Am.  St.  Bep. 
591.] 

Master  and  Servant — ^Injuries  to  Smrrant — ^Relation  of  Parties. 

6.  An  employer  who  furnished  a  defective  engine,  which  exploded 
and  injured  an  employee  of  an  independent  contractor,  is  liable 
therefor. 

[As  to  liability  of  master  for  injuries  to  servant  by  defective 
machinery,  see  notes  in  77  Am.  Dec.  218;  34  Am.  Rep.  621;  98  Am. 
St.  Bep.  289.] 

Death — Damages — ^Measure  of  Damages. 

7.  The  measure  of  recovery  for  death  under  Employers'  Liability 
Act  (Laws  1911,  p.  17),  Section  4,  giving  a  right  of  action  for  death 
caused  by  a  violation  of  the  act,  is  the  pecuniary  loss  sustained,  and 
the  jury  may  not  consider  as  element  of  damages  deprivation  of  com- 
fort, society,  support  and  protection. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

This  is  an  action  by  Eoy  Fisher,  a  minor,  by  Andrew 
J.  Grafton,  his  guardian  ad  litem,  against  the  Port- 
land Railway,  Light  &  Power  Company,  a  corporation, 
and  the  Portland  Water  Power  &  Electric  Transmis- 
sion Company,  a  corporation.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Respondent  moves  to 
dismiss  appeal.  Motion  Denied. 

Messrs.  Kimball  d  Ringo  and  Messrs.  Seitz  £  Clark, 
for  the  motion. 

Messrs.  Griffith,  Leiter  dt  Allen  and  Mr.  F.  J.  Loner- 
gan,  contra. 

Department  2.  Mr.  Justice  McNary  delivered  the 
opinion  of  the  court. 

This  is  a  motion  to  dismiss  an  appeal  upon  the  prem- 
ise that  the  judgment  from  which  the  appeal  is  taken 
was  annulled  by  the  trial  court  and  a  different  judg- 
ment entered  in  lieu  thereof.    On  April  17, 1913,  a  judg- 
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ment  for  $5,000  was  docketed  in  the  Circuit  Court  of 
Multnomah  County  in  favor  of  plaintiff  and  against  de- 
fendants. The  Portland  Railway,  Light  &  Power  Com- 
pany on  July  3,  1913,  filed  its  notice  of  appeal  and 
subsequently  took  steps  necessary  to  perfect  its  rec- 
ord in  this  court.  On  August  29,  1913,  the  Circuit 
Court,  in  the  presence  of  the  legal  representatives  of 
the  parties  litigant,  entered  the  following  judgment: 
**It  appearing  to  the  court  that  oA  the  17th  day  of 
April,  1913,  a  verdict  was  returned  by  the  jury  in  the 
sum  of  $5,000  against  the  defendant  Portland  Bail- 
way,  Light  &  Power  Company  in  the  above-entitled 
cause,  and  not  against  the  Portland  Water  Power  & 
Electric  Transmission  Company.  It  appearing  to  the 
court  that,  through  inadvertence  and  mistake,  a  judg- 
ment was  rendered  and  entered  against  both  defend- 
ants above  named  in  said  cause  on  said  verdict  for 
the  sum  of  $5,000  and  $63.60  costs  and  disbursements, 
and  it  further  appearing  to  the  court  that  said  judg- 
ment so  rendered  and  entered  on  said  verdict  against 
the  defendant  corporation  above  named  should  be 
vacated  and  held  for  naught,  and  that  a  judgment 
should  be  entered  to  conform  with  said  verdict,  to  wit, 
a  judgment  in  the  sum  of  $5,000  and  costs  and  dis- 
bursements taxed  at  $63.60  against  the  Portland  Bail- 
way,  Light  &  Power  Company,  one  of  the  defendants 
above  named :  Now,  therefore,  it  is  considered,  ordered 
and  adjudged  that  said  judgment  rendered  and  entered 
on  the  17th  day  of  April,  1913,  be  and  the  same  is 
hereby  annulled  and  held  for  naught;  and  it  is  further 
considered,  ordered  and  adjudged  that  the  plaintiff 
above  named  do  have  and  recover  of  and  from  the  de- 
fendant Portland  Bailway,  Light  &  Power  Company 
the  sum  of  $5,000  and  his  costs  and  disbursements  in 
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this  action  taxed  at  $63.60,  and  that  execution  issue 
therefor,  and  that  this  order  be  entered  nunc  pro 
tunc  as  and  of  the  17th  day  of  April,  1913."  From 
this  judgment  no  notice  of  appeal  was  given. 

1.  The  record  before  us  is  supported  solely  by  the 
original  judgment  under  date  of  April  17,  1913.  By 
the  exactment  of  Section  550,  L.  0.  L.,  the  serving  and 
filing  of  a  notice  of  appeal  is  an  act  prerequisite  to  this 
court  acquiring  jurisdiction.  Not  only  must  notice 
be  given  as  required  by  the  statute,  but  the  contents 
thereof  must  describe  with  reasonable  certainty  the 
judgment  or  decree  from  which  the  appeal  is  taken. 

2,  3.  In  a  consideration  of  this  motion  it  must  be 
borne  in  mind  that  the  judgment  enrolled  August  29, 
1913,  was  after  the  expiration  of  the  term  wherein  the 
original  judgment  was  entered,  and  as  a  consequence 
thereof  the  trial  court  was  without  jurisdiction  to  an- 
nul the  judgment  entered  April  17,  1913.  While  the 
court  used  the  expression  that  the  original  judgment 
was  ''annulled  and  held  for  naught,"  subsequent  lan- 
guage shows  that  the  order  was  only  nunc  pro  tunc 
in  character.  All  the  court  professed  to  do  by  the  last 
order  was  to  eliminate  one  of  the  defendants  and 
thereby  relieve  it  from  the  burden  of  the  first  judg- 
ment. This  the  court  had  a  right  to  do  by  the  entry 
of  the  judgment  of  August  29,  1913,  as  and  of  April 
17,  1913,  so  that  the  latter  order  would  reflect  the 
truth  of  the  record  which  by  inadvertence  was  omitted 
from  the  primal  judgment:  Grover  v.  Hawthorne,  62 
Or.  65  (116  Pac.  100,  121  Pac.  804) ;  Frederick  A  Nel- 
son V.  Bard,  66  Or.  259  (134  Pac.  318).  Therefore, 
on  principle,  the  only  judgment  which  speaks  the  final 
determination  of  the  rights  of  the  parties  as  adjudged 
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by  the  lower  court  is  the  one  from  which  this  appeal 
IB  taken  under  date  of  April  17,  1913. 

Wherefore  the  motion  to  dismiss  is  overruled. 

Motion  Overruled. 

Mr.  Chief  Justice  McBride^  Mr.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Affirmed  September  22,  1914. 

On  the  Merits. 

(143  Pac.  992.) 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  the  minor  son  of  the  deceased 
for  the  death  of  John  C.  Fisher.  It  is  alleged  that 
the  defendants  owned  and  were  operating  a  sawmill 
in  Clackamas  County,  and  that  Pittman  Bros,  were  em- 
ployed to  deliver  and  were  delivering  logs  at  said  saw- 
mill ;  that  John  C.  Fisher  was  employed  by  them  to  aid 
in  the  delivery  of  said  logs;  that  said  Pittman  Bros, 
used  a  donkey-engine  in  connection  with  the  said  work, 
and  that  said  John  C.  Fisher  was  employed  about  the 
said  donkey-engine.  After  alleging  that  said  engine 
was  old  and  worn  and  of  insufficient  strength  to  with- 
stand the  steam  pressure,  it  alleges  that  the  boiler 
thereof  exploded,  by  which  explosion  the  said  John  C. 
Fisher  was  killed;  that  the  plaintiff  is  an  only  child 
and  heir,  and  sues  for  $10,000  damages. 

The  answer  is  a  general  denial.    After  trial  the 
jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $5,000  against  the  defendants,  and  the  de- 
fendant Portland  Railway,  Light  &  Power  Company 
I  appeals.  Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Letter  £  Allen  and  Mr.  F.  J.  Loner- 
gem,  with  an  oral  argument  by  Mr.  Rufus  A.  Letter. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Maurice  W.  Seitz,  Mr.  Ernest  R.  Ringo  and 
Messrs  Graham,  Davis  <&  Young,  with  oral  arguments 
by  Mr.  Seitz  and  Mr.  Ringo. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court 

4.  There  are  a  great  many  assignments  of  error, 
nearly  all  of  which  grow  out  of  the  question  as  to 
whether  Pittman  Bros,  were  independent  contractors 
for  the  delivery  of  the  logs,  and  as  to  whether,  not- 
withstanding that  fact,  defendants  were  liable  for  the 
death  of  John  C.  Fisher,  who  was  an  employee  of  the 
Pittmans.  The  general  rule  is  that  the  employer  is  not 
liable  to  an  employee  of  the  contractor  for  personal 
injuries  received  in  the  employment.  There  is  an  ex- 
tended note  to  the  case  of  Salliotte  v.  King  Bridge  Co., 
58  C.  C.  A.  466  (122  Fed.  378,  65  L.  R.  A.  620),  on 
this  subject,  tracing  down  for  more  than  a  century 
the  history  of  the  development  of  the  rule  that  the 
employer  is  not  liable.  There  is  also  a  discussion  of 
the  subject  in  1  Thompson,  Negligence,  Section  622, 
and  a  full  note  in  Covington  etc.  Bridge  Co.  v.  Stein- 
brock,  76  Am.  St.  Rep.  375,  at  page  382.  The  latter 
states,  as  a  conclusion  of  the  discussion  and  review 
of  the  cases,  the  rule  of  liability  of  the  employer  thus : 

**  While  the  contractor  alone,  and  not  his  employer, 
is  generally  liable  in  cases  where  work  is  carried  on 
under  an  independent  emplo}Tnent,  this  rule  of  lia- 
bility is  limited  to  those  injuries  which  are  collateral 
to  the  work  to  be  performed,  and  which  arise  from  the 
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negligence  or  wrongful  act  of  the  contractor  or  his 
agents  or  servants.  Acts  'collateral'  to  the  work  con- 
tracted for  are  to  be  distinguished  from  those  which 
the  contractor  expressly  agrees  and  is  authorized  to 
do,  and  from  which  injury  directly  results.'' 

Where  the  work  to  be  performed  is  dangerous,  or 
the  obligation  rests  upon  the  employer  to  keep  the  sub- 
ject of  the  work  in  safe  condition,  the  rule  has  no  ap- 
plication :  CirclevUle  v.  N ending,  41  Ohio  St.  465,  469 ; 
Hexamer  v.  Wehb,  101  N.  Y.  377  (4  N.  E.  755,  54  Am. 
St.  Rep.  703) ;  Hundhausen  v.  Bond,  36  Wis.  29;  Mayor 
V.  McCrary,  84  Ala.  469  (4  South.  630) ;  Benjamin  v. 
Metropolitan  St.  Ry.  Co.,  133  Mo.  274  (34  S.  W.  590). 

5.  Where  the  obstruction  or  defect  which  occasions 
the  injury  results  from  the  acts  which  the  contractor 
agreed  and  is  authorized  to  do,  the  person  who  em- 
ploys the  contractor  and  authorizes  him  to  do  the  act 
is  equally  liable  to  the  injured  party:  Davie  v.  Levy, 
39  La.  Ann.  551  (2  South.  395,  4  Am.  St.  Rep.  225). 

*  *  Where  the  obstruction  or  defect  caused  or  created 
in  the  street  is  purely  collateral  to  the  work  contracted 
to  be  done,  and  is  entirely  the  result  of  the  wrongful 
acts  of  the  contractor  or  his  workmen,  the  rule  is  that 
the  employer  is  not  liable;  but  where  the  obstruction 
or  defect  which  occasioned  the  injury  results  directly 
from  the  acts  which  the  contractor  agrees  and  is  au- 
thorized to  do,  the  person  who  employs  the  contractor 
and  authorizes  him  to  do  those  acts  is  equally  liable  to 
the  injured  party":  Bobbins  v.  Chicago  City,  4  Wall. 
679  (18  L.  Ed.  427). 

6.  In  the  case  before  us,  if  there  was  any  negligence 
it  was  in  using  a  defective  engine.  The  injury  was  a 
result  of  the  doing  of  the  acts  the  principal  authorized 
to  be  done,  and  not  in  the  doing  of  any  collateral  thing. 
Defendants  furnished  the  contractors  the  engine  that 
exploded    The  only  suggestion  of  negligence  was  in 
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using  the  defective  engine,  which  was  chargeable  to 
defendants,  and  to  defendants  only.  The  work  the 
contractors  were  employed  to  perform  was  the  de- 
livery of  the  logs  at  the  mill  by  means  of  that  engine, 
and  the  injury  did  not  grow  out  of  any  collateral  mat- 
ter, but  from  the  very  act  defendant  employed  the  con- 
tractor to  perform,  and  for  which,  by  all  the  author- 
ities, defendants  were  responsible,  even  if  done  by  an 
independent  contractor.  This  ruling  does  not  conflict 
with  the  decision  in  Lawton  v.  Morgan  Fleidner  dk 
Boyce,  66  Or.  292  (131  Pac.  314,  134  Pac.  1037).  The 
opinion  in  that  case  begins  by  stating  that  by  the  com- 
mon law  the  defendant  was  not  liable,  and  proceeds  to 
discuss  whether  or  not  it  was  made  liable  by  the  1910 
Employers'  Liability  Act.  The  subsequent  reasoning 
of  that  case  shows  only  that  our  Employers'  Liability 
Statute  of  1910  does  not  apply  to  such  an  employer, 
who  is  not  liable  under  the  common  law.  It  does  not 
discuss  the  liability  of  the  employer.  The  statute  does 
not  change  the  common-law  rule  of  the  liability  of  the 
independent  contractor.  In  the  case  of  Giaconi  v. 
Astoria,  60  Or.  12,  at  page  36  (118  Pac.  180),  at  page 
184),  Mr.  Justice  Bubnett  treats  this  subject  at  length, 
in  which  he  says,  among  other  things: 

''The  general  rule  is  that  an  employer  is  not  liable 
for  the  acts  of  an  independent  contractor,  for  the  rea- 
son that  the  latter  is  not  subject  to  the  control  of  the 
employer.  To  this  rule,  however,  there  are  certain 
well-recognized  exceptions.  Among  these  exceptions 
are  cases  in  which  the  injuries  are  the  necessary  con- 
sequence of  executing  the  work  in  the  manner  provided 
for  in  the  contract.  •  *  In  the  apt  words  of  Lord  Chief 
Justice  Campbell,  in  Elliott  v.  Sheffeld  Oas  Co.,  2 
E.  &  B.  767,  *  the  contractor  does  the  thing  which  he  is 
employed  to  do,  the  employer  is  responsible  for  that 
thing,  as  if  he  did  it  himself.'  " 
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If  defendants  had  been  operating  the  engine  them- 
selves and  injury  had  resulted,  they,  no  doubt,  would 
have  been  liable,  and  they  were  none  the  less  liable 
when  they  placed  the  same  in  the  hands  of  another  for 
operation. 

Although  we  do  not  approve  of  all  the  statements 
of  the  trial  judge  on  the  admission  of  some  of  the  evi- 
dence, some  of  them  might  have  had  a  tendency  to  in- 
fluence the  jury.  As  in  the  view  we  have  taken  of 
the  main  question  the  other  matters  are  not  prejudicial, 
we  will  not  consider  them. 

The  judgment  is  affirmed  Afubmed. 

Mb.  Chief  Justice  McBbidb^  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Former  opinion  set  aside  and  reversed  January  12,  1915. 

On  Beheabino. 

(145  Pac.  277.) 

In  Banc.  Mb.  Justice  Benson  delivered  the  opin- 
ion of  the  court. 

7.  There  are  a  great  many  assignments  of  error, 
but  upon  the  rehearing  only  two  were  seriously  pressed 
for  the  consideration  of  the  court: 

(1)  That  the  trial  court  erred  in  giving  instruction 
No.  11,  which  contains  the  following  language: 

'*But  you  may  consider  as  an  element  of  damage  the 
fact  that  he  is  deprived  of  the  comfort,  the  society, 
the  support,  and  of  the  protection  of  his  father — those 
are  elements  which  go  with  the  pecuniary  damages 
which  he  may  have  sustained." 
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(2)  Thiat  the  trial  court  erred  in  denying  defend- 
ants' motion  for  a  nonsuit. 

In  considering  the  language  referred  to  in  the  in- 
struction challenged,  it  is  not  necessary  to  go  into  any 
extended  discussion  of  the  question  raised,  for  the 
reason  that  a  recent  case  decided  by  this  court  {Mc- 
Farland  v.  Oregon  Electric  Ry.  Co.,  70  Or.  27  (138 
Pac.  458)  has  declared  what  we  believe  to  be  the  cor- 
rect doctrine,  and  sustained  by  the  great  weight  of 
authority.  In  this  case  Mr.  Justice  Moobe,  in  a  well- 
considered  and  exhaustive  opinion,  concludes  the  mat- 
ter in  these  words : 

"Under  a  statute  like  Section  4  of  the  Employers* 
Liability  Act  of  Oregon  [Laws  1911,  p.  16],  which 
creates  a  new  cause  of  action,  and  does  not  revive  a 
right,  the  rule  is  almost  universal  that  the  measure  of 
the  recovery  in  case  of  death  is  the  pecuniary  injury 
sustained,  and  that  loss  of  society  of  the  deceased  does 
not  constitute  an  element  of  the  damages.** 

Consequently  the  instruction  as  given  was  erroneous, 
and  necessitates  a  reversal  of  the  judgment. 

This  assignment  of  error  was  not  referred  to  in 
appellant's  original  brief,  and  was  not  seriously  pre- 
sented to  the  court  until  raised  upon  the  petition  for 
rehearing.  It  may  also  be  worthy  of  note  that  the 
case  of  McFarland  v.  Oregon  Electric  Ry.  Co.,  70  Or. 
27  (138  Pac.  458),  was  not  decided  by  this  court  until 
after  trial  of  the  case  at  bar  in  the  lower  court. 

Since  the  case  must  go  back  for  a  new  trial,  because 
of  the  error  already  discussed,  it  is  unnecessary  to 
consider  the  other  assignments  of  error.  It  may  be 
remarked,  however,  that  the  -question  as  to  whether 
or  not  the  trial  court  should  have  granted  defendants* 
motion  for  a  nonsuit  is  a  close  one,  but,  as  this  is  a 
matter  that  goes  to  the  suflBciency  of  the  evidence,  we 
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are  not  prepared  to  say  that  upon  another  trial  the 
evidence  would  be  equally  uncertain. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

FoBMEB  Opinion  Set  Aside. 
Bevebsed.    Beheabinq  Denied. 


Argued  December  3,  dismissed  December  22,  1914^  rehearing  denied 

January  12,  1915. 

FBANCIS  V.  THIENES. 

(144  Pac,  1199.) 

From  Lane:  Lawbence  T.  Habbis,  Judge. 

This  is  an  action  by  I.  M.  Francis  against  W.  C. 
Thienes,  in  which  plaintiff  was  given  judgment  and 
defendant  appeals.  Appeal  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  E.  Slattery. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Fred  E.  Smith. 

Opinion  Peb  Cubiam. 

Upon  the  hearing  of  this  case  it  appeared  that  all 
the  questions  upon  which  the  defendant  relied  upon 
this  appeal  were  settled  and  determined  by  a  decree  in 
the  equity  suit  of  W.  C.  Thienes  v.  /.  M.  Francis  and 
A.  M.  Brewer,  in  which  an  opinion  was  heretofore 
rendered  by  this  court  (69  Or.  171,  138  Pac.  845),  in 
which  suit  W.  C.  Thienes  filed  a  complaint  in  the 
nature  of  a  cross-bill  in  equity.  Therefore,  there  being 
no  question  presented  for  review  or  consideration,  and 
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it  remaining  only  for  the  parties  to  carry  out  the 
decree  heretofore  rendered,  this  action  should  be  dis- 
missed; and  it  is  so  ordered. 

Appeal  Dismissed.    Beheabinq  Denied. 


Argued  March  24,  1914,  reversed  January  12,  1915. 

SHERMAN  V.  CLEAE  VIEW  OBCHARD  CO. 

(145  Pac.  264.) 

Broken — Oral  Contract  of  Employment — Sale  of  lAnda. 

1.  A  contract  by  an  orchard  company  employing  plaintiff  to  act  aa 
Bales  manager,  organize  a  selling  department,  select  suitable  agents, 
and  manage  the  company's  selling  force  for  a  commission  of  5  per 
cent  on  sales  made  by  such  agents  or  by  himself  was  not  a  contract 
for  the  employment  of  an  agent  to  sell  real  estate,  and  was  therefore 
not  invalid  because  not  in  writing,  under  Subdivision  8,  Section  808, 
L.  O.  L.,  providing  that  an  oral  agreement,  authorizing  or  employing 
an  agent  or  broker  to  sell  real  property  on  commission,  shall  be  void. 

[As  to  right  of  real  estate  broker  to  recover  commissions  under 
oral  contract  of  employment  when  statute  requires  written  con- 
tract, see  note  in  Ann.  Cas.  1915A,  1133.] 

Evidence — ^Belevancy — ^Bee  Gestae. 

2.  In  an  action  on  a  contract  employing  plaintiff  as  defendant's 
sales  manager,  evidence  that,  immediately  after  the  interview  with 
plaintiff  at  which  he  claimed  the  contract  was  assented  to  by  de- 
fendant's president,  the  latter  came  into  the  next  room,  leaving  the 
door  open,  and  said  in  a  loud  voice  to  a  director  of  the  company  that 
plaintiff  wanted  5  per  cent  on  all  sales,  and  had  been  told  that  there 
was  ''nothing  doing,"  was  admissible  as  res  gestae,  though  the  court 
could  not  decide,  as  a  matter  of  law,  wh^ther  the  language  was  used 
in  plaintiff's  hearing. 

From  Multnomah :  Geobge  N.  Davis,  Judge. 

Department  2.     Statement  by  Mb.  Justice  McBbide. 

This  is  an  action  by  G.  E.  Sherman  against  the  Clear 
View  Orchard  Co.,  a  corporation,  to  recover  compensa- 
tion for  alleged  services  as  sales  manager  of  defend- 
ant corporation.  The  plaintiff,  to  sustain  the  issues 
on  his  behalf,  offered  evidence  tending  to  show  that 
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the  defendant,  a  corporation,  owned  a  large  tract  of 
land  in  the  State  of  Oregon,  which  it  desired  to  sell  in 
tracts  for  orchard  purposes,  and  that  early  in  the  year 
1911,  at  Portland,  Oregon,  the  plaintiff  entered  into 
a  parol  contract  with  the  defendant  corporation  to  act 
as  sales  manager  in  the  sale  of  defendant's  lands 
within  the  State  of  Oregon,  to  appoint  subagents  to 
effect  said  sales,  the  scope  of  the  employment  as 
claimed  by  the  plaintiff  being  as  follows: 

"Well,  I  was  to  assume  the  entire  charge  of  the  sell- 
ing force.  I  was  to  organize  a  selling  force.  I  was 
to  have  entire  charge  and  control  of  all  of  the  selling 
agents  to  the  Clear  View  Orchard  Company.  I  was 
to  establish  selling  agents  wherever  the  proper  man 
could  be  found  at  proper  points  where  I  could  find  the 
right  man.  I  was  to  make  a  trip  to  the  eastern  part 
of  the  country  for  the  purpose  of  locating  agents  there. 
My  expenses  were  to  be  paid  while  on  the  road— ^travel- 
ing expenses  while  I  was  on  the  road  in  the  interests 
of  the  company — and  I  was  to  receive  a  commission  of 
5  per  cent  on  all  sales  made  by  the  company.  I  was 
to  have  a  desk  in  the  office  of  the  company,  and  it  was 
provided  that,  if  a  sale  was  made  by  me  directly,  it 
would  cost  the  company  5  per  cent  only.  There  would 
be  no  outside  sale  commission,  and  I  would  get  only 
5  per  cent  due  to  me  as  sales  manager  for  the  com- 
pany. ' ' 

To  all  of  which  evidence  the  defendant  objected  on 
the  ground  that  the  contract  attempted  to  be  proved  by 
the  plaintiff  was  within  the  statute  of  frauds,  that  the 
compensation  was  a  commission  on  actual  land  sales, 
whether  made  through  plaintiff  individually,  or  through 
agents  appointed  by  him,  or  through  other  agents  of 
the  company,  and  such  contract  was  required  to  be  in 
writing,  which  objection  was  overruled,  and  to  which 
plaintiff  excepted.    Whereupon  the  testimony  was  per- 

74  Or.— 16 
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mited  to  go  to  the  jury  and  to  be  considered  by  them 
in  deliberating  on  their  verdict ;  no  evidence  of  a  writ- 
ten contract  or  any  contract  other  than  parol  contract 
being  offered  in  said  action.  Plaintiff  gave  testimony 
further  tending  to  prove  that  the  total  sales  made  by 
the  company  on  which  he  was  entitled  to  commission 
was  $91,666.  The  plaintiff  further  offered  evidence 
tending  to  show  that  the  defendant  was  a  corporation, 
organized  under  the  laws  of  the  State  of  Oregon,  and 
that  C.  J.  Schei  was  president  of  the  corporation,  and 
that  one  C.  G.  Andrews  was  secretary  and  treasurer 
of  the  corporation,  and  gave  evidence  tending  to  show 
that  the  plaintiff  had  had  some  negotiations  with  C.  G. 
Andrews,  and  plaintiff  testified: 

'*0n  Saturday  afternoon  Mr.  Schei,  Mr.  Andrews 
and  myself  went  into  his  private  office,  and  we  went 
over  the  details  of  this  agreement,  the  organization  and 
selection  of  selling  force,  and  Mr.  Schei  asked  me  a 
considerable  about  it.  We  discussed  this  matter  until 
late  in  the  afternoon  and  went  over  the  details  of  it 
I  remember  particularly  that  after  we  had  been  in  the 
office  for  an  hour  or  so  Mr.  Schei  asked  Mr.  Andrews 
if  we  had  got  to  any  agreement  on  terms.  Mr.  An- 
drews said,  *Yes,'  Mr.  Schei  said,  'What  is  it!'  Mr. 
Andrews  said,  *  Five  per  cent  on  the  sales  made. '  Mr. 
Schei  asked  if  that  was  to  include  the  business  done  by 
Hambright-Mather  &  Way  land  Co.  (They  were  the 
Milwaukee  agents.)  They  had  been  appointed,  as  I 
understand  it,  60  days  previous  to  this — ^to  my  coming 
out.  There  had  been  some  dissatisfaction  at  that  time. 
They  said  that  the  Milwaukee  agents  had  been  ap- 
pointed for  approximately  two  months.  Mr.  Schei  and 
Mr.  Andrews  both  said  at  that  time  that  the  business 
had  not  been  as  great  as  they  had  expected,  and  that 
was  only  as  you  could  expect  it  in  a  new  territory  of 
that  kind.  The  reply  to  Schei 's  question  was  'Yes, 
that  the  sales  were  to  be  included  in  my  conunission. ' 
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Mr.  Schei  wanted  to  know  if  that  was  agreed  upon, 
and  the  answer  was,  'Yes.' '' 

There  was  further  testimony  offered  tending  to  show 
that  President  C.  J.  Schei  and  Secretary  and  Treas- 
urer Andrews  were  persons  authorized  to  make  a  con- 
tract for  the  company,  and  that  at  the  conversation 
referred  to,  where  the  plaintiff  was  present,  and  Presi- 
dent C.  J.  Schei  and  Secretary  and  Treasurer  An- 
drews were  also  attendant,  the  contract  was  finally 
consummated  and  agreed  to,  whereupon  the  defendant 
offered  evidence  tending  to  show  that  the  conference 
referred  to  was  had  between  the  officers  of  the  com- 
pany, Andrews  and  Schei,  and  that  Schei  refused  to 
consent  to  the  agreement  to  employ  the  plaintiff  as  a 
sales  manager,  or  otherwise  or  at  all,  and  refused  to 
pay  him  5  per  cent  commission  on  all  sales,  and  also 
offered  testimony  tending  to  show  that  one  of  the 
directors,  Mr.  Guisness,  accompanied  Mr.  Schei  to  the 
office  and,  at  the  time  of  this  conversation  referred  to, 
was  in  the  room  adjoining  the  room  where  the  conver- 
sation between  Schei  and  Andrews  was  taking  place; 
that  he  was  only  a  short  distance  from  them;  that 
Schei  came  out  of  the  room  where  Mr.  Guisness  was, 
leaving  the  door  open  between  the  two  rooms,  and  in 
a  loud  voice,  and  as  the  defendant  contended  in  the 
hearing  of  the  plaintiff,  made  a  declaration  with  refer- 
ence thereto,  whereupon  the  plaintiff  objected  to  the 
defendant's  proving  the  declaration  of  Mr.  Schei  to 
Mr.  Guisness.  The  plaintiff  offered  further  evidence, 
Mr.  Schei  testifying  to  the  effect  that  the  plaintiff  and 
Andrews  were  in  the  room  when  he  came  out,  and,  re- 
ferring to  the  conversation  of  the  witness  Schei  with 
Mr.  Guisness,  Mr.  Schei  said : 

''I  came  out  of  the  room  right  into  the  adjoining 
room,  and  my  tone  of  voice  was  pretty  loud,  and  I  was 
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" 

pretty  mad  about  that  time.    The  plaintiff  was  there 
and  conld  hear  what  I  said. '  * 

The  witness  said  that  he  was  familiar  with  the  rooms 
there,  and  that  from  where  he  was  and  from  where  the 
plaintiff  and  Andrews  were,  in  his  opinion,  the  plain- 
tiff could  hear  what  he  said.  Upon  motion  of  the  de- 
fendant, the  statement  of  the  witness  that  the  plaintiff 
could  hear  what  he  said  was  stricken  out;  the  court 
saying: 

' '  The  court  does  not  think  it  is  proper  to  answer  that 
question  in  the  way  it  is ;  but  you  can  show  the  relative 
position  and  all  the  circumstances  surrounding  it ;  and 
it  is  for  the  jury  to  say  whether  they  could  hear  or  not, 
and  the  motion  to  strike  the  answer  will  be  allowed.'' 

The  plaintiff  excepted,  and  the  exception  was  al- 
lowed. The  court  excluded  the  testimony  upon  the  ob- 
jection of  the  defendant  and  would  not  allow  Mr.  Schei 
to  state  what  he  said  to  Mr.  Guisness,  and  also  refused 
to  allow  Mr.  Guisness,  when  he  was  upon  the  witness- 
stand,  to  state  what  was  said  there.  Defendant  offered 
to  show  what  Mr.  Schei  said  to  Mr.  Guisness  when  he 
came  into  the  room  in  the  manner  aforesaid,  which  the 
court  refused  to  allow  to  be  stated  in  the  presence  of 
the  jury,  as  follows : 

**Mr.  Schei  to  Mr.  Guisness:  What  would  you  think 
that  fellow  wanted  [referring  to  plaintiff]  T  He  wanted 
5  per  cent  upon  all  the  sales  I  made,  and  I  told  him  that 
there  was  nothing  doing." 

And  by  the  ruling  of  the  court  said  evidence  was  ex- 
cluded from  the  jury,  and  the  jury  was  not  permitted 
or  allowed  to  hear  or  consider  the  same,  to  all  of  which 
the  defendant  excepted,  which  exception  was  allowed 

BSVBBSBD. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Thomas  O'Day  and  Mr.  Samuel  Olson,  with  an 
oral  argument  by  Mr.  O'Day. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Jay  Bowerman  and  Mr.  Edwin  V.  Lit- 
tlefield. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

1.  The  first  contention  of  defendant  is  that  the  con- 
tract disclosed  by  the  foregoing  statement  is  one  for 
the  sale  of  lands  by  an  agent  upon  commission,  and 
that,  being  wholly  in  parol,  it  is  void,  being  within  Sec- 
tion 808,  subdivision  8,  L.  0.  L.,  which  provides  that 
an  agreement  **  authorizing  or  employing  an  agent  or 
broker  to  sell  or  purchase  real  estate  for  compensa- 
tion on  a  comlmission*'  shall  be  void,  unless  in  writing. 
The  question  tiius  raised  is  an  important  one,  and  the 
concrete  case  here  presented  is  so  close  to  the  line  that 
it  has  been  given  more  than  ordinary  consideration. 
We  have  finally  concluded  that  it  is  not  a  contract  for 
the  employment  of  an  agent  to  sell  real  estate.  The 
only  characteristic  it  has  of  such  a  contract  is  the  stipu- 
lation that  the  compensation  shall  be  5  per  cent  of  the 
sales  made  by  any  agent  or  by  the  plaintiff  himself; 
but  the  evidence  of  plaintiff  indicates  that  his  prin- 
cipal business  was  to  organize  the  selling  department, 
select  suitable  agents,  and  generally  manage  that 
branch  of  the  business.  He  was  to  create  a  selling 
force  and  manage  it  for  the  company,  and  it  was  this 
force  which  was  to  do  the  selling.  For  this  service 
plaintiff  was  to  receive  5  per  cent  of  the  sales  made  and 
his  expenses  incurred  in  traveling  and  organizing  the 
force.    The  5  per  cent  on  sales  was  the  measure  of  his 
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compensation  for  these  services,  and  not  for  making 
sales  of  land.  It  is  true  that  the  contract,  as  detailed 
by  plaintiff,  contained  a  stipulation  that,  in  case  he 
himself  made  a  sale,  he  was  to  receive  5  per  cent  com- 
mission on  such  sale,  but  this  seems  merely  incidental 
to  the  principal  contract ;  and  while  as  to  it  he  might 
be  barred  by  the  statute  of  frauds,  yet,  as  no  sale  was 
made  by  him,  that  question  does  not  arise  here.  There 
is  a  dearth  of  authorities  precisely  in  point,  but  the 
following  decisions  seem  to  support  the  view  an- 
nounced above:  Griffith  v.  Daly,  56  N.  J.  Law,  466  (29 
Atl.  169) ;  Wilson  v.  Morton,  85  Cal.  598  (24  Pac.  784). 
2.  Another  objection  urged  is  the  ruling  of  the 
court  excluding  the  testimony  as  to  Schei's  statement 
to  Guisness  immediately  after  his  conversation  with 
plaintiff.  The  evidence  offered  tended  to  show  that 
immediately  after  the  interview  with  plaintiff,  at  which 
interview  plaintiff  claims  the  contract  was  assented  to 
by  Schei,  Schei  came  into  the  next  room,  leaving  the 
door  open,  and  said  in  a  loud  voice  to  Guisness : 

**What  would  you  think  that  fellow  wanted!  He 
wanted  5  per  cent  on  all  sales  made,  and  I  told  him 
there  was  nothing  doing.'* 

This  situation  of  the  two  rooms  was  detailed,  from 
which  it  appears  that  plaintiff  was  sitting  in  the  room 
which  Schei  had  just  left,  and  probably  12  feet  from 
where  Schei  was  standing  when  the  remark  was  made; 
that  the  door  was  open ;  and  that  Schei  was  angry  and 
spoke  in  a  loud  voice.  No  one  will  question  that,  if 
this  had  been  uttered  at  that  time  in  the  hearing  of 
the  plaintiff,  the  testimony  would  have  been  admissi- 
ble. If  Schei  had  just  assented  to  plaintiff's  terms, 
it  does  not  appear  probable  that  he  would  in  a  few 
moments  after  have  used  this  language  in  his  hearing. 
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Under  the  circumstances,  the  court  could  not  decide,  as 
a  matter  of  law,  whether  or  not  the  language  was  uded 
in  the  hearing  of  plaintiff,  but  should  have  let  the  tes- 
timony go  to  the  jury  as  part  of  the  res  gestae. 

For  this  error,  the  judgment  is  reversed  and  a  new 
trial  directed.  Bevebsed. 

Mb.  Justice  Eaein  and  Mb.  Justice  Bean  concur. 


Argued  January  6,  affirmed  January  12,  1915. 

GOLDSTEIN  v.  PACIFIC  HOME  INS.  CO.* 

(145  Pac.  267.) 

Witnesses — Oroes-ezamination — Scope. 

1.  Where  a  witness  testified  that  acting  as  agent  of  defendant  he 
issued  to  plaintiff  written  permission,  to  be  attached  to  plaintiff's 
policy,  authorizing  the  removal  of  the  insured  property  from  its 
original  location  to  the  place  where  it  was  burned,  it  was  proper  to 
ask  him  on  cross-exainination  whether  he  had  not  been  discharged 
from  defendant's  service  prior  to  issuing  the  permit. 

[As  to  general  rules  respecting  authority  of  agent,  see  note  in 
16  Am.  St.  Bep.  493.] 

I&sviranoe — ^Acts  of  Agent — Termination  of  Antbority — ^Notice. 

2.  Where  plaintiff  had  obtained  insurance  in  question  from  a  par- 
ticular agent  of  defendant  and  had  obtained  from  him  written  au- 
thority to  remove  the  insured  property  from  one  building  to  another, 
defendant  was  not  entitled  to  repudiate  such  permission  in  an  action 
on  the  policy  on  the  ground  that  the  agent  had  been  discharged  prior 
to  issuing  the  permit  in  the  absence  of  proof  of  notice  thereof  to 
plaintiff. 

[As  to  liability  of  principal  for  unauthorized  act  of  agent,  see 
notes  in  22  Am.  St.  Rep.  189;  88  Am.  St.  Rep.  779.] 

From  Washington :  James  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Frank  Goldstein  against  the 
Pacific  Home  Mutual  Fire  Insurance  Company,  to  re- 


*On  the  question  of  the  necessity  and  sufficiency,  as  between  prin- 
cipal and  third  person,  of  notice  of  termination  of  agency  by  act  of 
the  partiea,  see  note  41  I^.  B.  A.  (N.  S.)  663.  REroRTER. 
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cover  the  amount  of  a  policy  of  insurance  issued  by  the 
defendant  upon  a  stock  of  clothing  and  other  like  mer- 
chandise,  together  with  furniture  and  store  fixtures, 
contained  in  a  brick  building  situated  at  No.  242  Burn- 
side  Street,  Portland,  Oregon.  It  is  alleged  that  a  fire 
occurred  during  the  life  of  the  policy  which  totally 
destroyed  the  insured  property.  The  complaint  con- 
tains other  appropriate  allegations  about  giving  notice 
to  the  company  of  the  loss  and  demand  for  the  payment 
of  the  amount  named  in  the  policy,  together  with  the 
defendant's  refusal  to  pay.  The  destroying  fire  hap- 
pened at  No.  33  North  Second  Street,  and  concerning 
that  the  complaint  contains  this  allegation : 

''That  on  or  about  the  9th  day  of  August,  1911,  the 
defendant  herein  granted  to  the  plaintiff  in  writing 
its  permission  to  remove  all  items  insured  under  policy 
No.  3152,  located  at  No.  242  Bumside  Street,  to  the 
two-story  frame  shingle  roof  building  No.  33  North 
Second  Street,  Portland,  Oregon,  and  attached  said 
permission  to  and  made  it  a  part  of  policy  No.  3152  of 
the  Pacific  Home  Mutual  Fire  Insurance  Company,  of 
Forest  Grove,  Oregon." 

This  averment  was  denied  by  the  answer,  and  the 
case  turns  upon  the  issue  thus  formed,  according  to 
the  assignments  of  error.  The  result  of  a  jury  trial 
was  a  judgment  in  favor  of  the  plaintiff,  from  which 
the  defendant  appeals.  Affibmsd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Benton  Bowman  and  Mr,  J.  N.  Hoffman,  with  an 
oral  argument  by  Mr.  Bowman. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bernstein  &  Cohen  and  Mr.  Edmund  B. 
Tongue^  with  oral  arguments  by  Mr.  D,  Solis  Cohen 
and  Mr.  Tongue. 
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Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

To  sustain  the  issues  on  his  part,  the  plaintiff  called 
Balph  Feeney,  who  testified  that  he  was  the  agent  who 
solicited  and  effected  the  insurance  for  the  company 
and  delivered  the  policy  to  the  plaintiff.  He  also  testi- 
fied that,  acting  as  agent  for  the  defendant,  he  issued 
to  the  plaintiff  a  written  permission  to  be  attached  to 
the  policy  authorizing  the  removal  of  the  insured  prop- 
erty from  242  Burnside  Street  to  the  two-story  frame 
shingle  roof  building  at  No.  33  North  Second  Street, 
where  the  fire  occurred.  On  cross-examination  the  at- 
torneys for  the  defendant  propounded  several  ques- 
tions to  Feeney  designed  to  show  that,  prior  to  the  time 
of  issuing  the  permit  mentioned,  he  had  been  dis- 
charged from  the  service  of  the  insurer.  The  court 
sustained  the  objection  of  plaintiff  to  these  questions 
on  the  ground  that  the  testimony  sought  to  be  elicited 
was  incompetent,  irrelevant  and  immaterial,  and  not 
proper  cross-examination.  The  question  is  presented 
in  several  different  forms,  but  they  all  amount  to  the 
same  thing. 

1,  2.  It  was  proper  cross-examination  to  ask  the  wit- 
ness if  his  agency  had  not  ceased  prior  to  the  issuing  of 
the  permit.  The  situation  for  the  plaintiff,  however,  is 
saved  by  the  principle  that,  where  a  party  has  dealt 
with  another  through  an  agent  of  the  latter  in  any 
transaction,  he  is  entitled  to  rely  upon  the  acts  of  the 
agent  until  the  termination  of  the  transaction,  in  th$ 
absence  of  any  notice  to  him  that  the  agency  has  been 
ended:  Union  Bank  <&  Trust  Co.  v.  Long  Pole  Lhr. 
Co.,  70  W.  Va.  558  (74  S.  E.  674,  41  L.  E.  A.  (N.  S.) 
663). 
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There  is  no  testimony  in  the  record  tending  to  show 
that  the  plaintiff  had  any  notice  of  the  cessation  of 
Feeney's  agency  for  the  company,  and  there  was  no 
offer  on  its  part  to  show  that  such  was  the  fact.  Un- 
der such  circumstances,  the  error  in  denying  the  de- 
fendant the  right  to  cross-examine  the  witness  on  that 
point  becomes  negligible  because,  taken  alone,  the  mere 
termination  of  the  agency  through  which  the  transac- 
tion was  initiated  would  not  affect  the  result.  The 
case  comes  within  the  spirit  of  Section  556,  L.  0.  L., 
declaring : 

''Upon  an  appeal  from  a  judgment,  the  same  shall 
only  be  reviewed  as  to  questions  of  law  appearing  upon 
the  transcript,  and  shall  only  be  reversed  or  modified 
for  errors  substantially  affecting  the  rights  of  the  ap- 
pellant. •  •  '^ 

The  judgment  is  therefore  affirmed.       Affibmbd. 

Mb.  Justice  McBbide,  Mb.  Justice  Bean  and  Mb. 
Justice  Benson  concur. 


Argued  January  0,  affirmed  January  12,  1915. 

NOETHERN  PAC.  BY.  CO.  v.  CLATSOP  COUNTY. 

(145  Pac.  271.) 

Taxatiom— Ajwaofliuant — Review— Statates — ^Filing   Record. 

1.  Section  3613,  L.  O.  L.,  providing  that,  on  appeal  from  an 
equalized  assessment  by  the  board  of  equalization,  the  tax  board  shall 
file  so  much  of  the  record  of  the  board  as  may  be  necessary,  etc.,  is 
in  the  alternative,  intended  to  apply  to  the  case  of  an  appeal  from  an 
order  of  the  board  raising  an  assessment  where  there  is  no  petition  or 
application,  and  does  not  apply  to  an  appeal  from  an  order  refusing 
to  reduce  an  assessment  and  denying  a  petition  therefor. 

Taxation — ZSquallsation— Procednie. 

2.  Bules  of  practice  in  civil  actions  or  anits  do  not  apply  to  pro- 
ceedings before  a  board  of  equalization  to  correct  tax  assessments. 

[As  to  taxpayers'  actions,  see  note  in  Ann.  Caa.  19130,  884.] 
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Taxation — ^Aaaeasment — ^Review — Statutes. 

3.  So  much  of  Section  3609,  L.  O.  K,  as  pertains  to  petitions  or 
applications  for  reduction  of  tax  assessments  is  mandatory. 

Taxation — ^AsaeaamentB — ^Reduction — ^Petition. 

4.  A  petition  to  a  board  of  equalization  to  reduce  petitioner's  taxes 
most  show  that  the  property  was  not  assessed  at  its  true  value,  and, 
for  this  purpose,  must  state  what  the  true  value  is,  and  also  make 
it  conclusively  to  appear  that  the  method  by  which  the  assessor  arrived 
at  the  result  complained  of  was  incorrect. 

Taxation — ^Asaessmant — ^Review  by  Oircnit  Oonrtp— Record. 

5.  Where  an  appeal  is  taken  to  the  Circuit  Court  to  review  a  tax 
assessment  by  the  board  of  equalization,  it  is  petitioner's  duty  to  make 
such  a  record  before  the  board  as  will  inform  the  Circuit  Court  of  the 
issues  to  be  tried. 

Taxation-— AMeeament — ^Equalization— Appeal— Record. 

6.  Where  a  petition  of  a  railroad  company  to  a  board  of  equaliza- 
tion to  reduce  petitioner's  assessment  on  lands  in  the  county,  merely 
protested  against  the  valuation  placed  on  the  lands  described  in  any 
attached  list,  on  the  gpround  that  the  valuations  were  in  excess  of 
the  true  and  fair  value  of  the  lands,  but  did  not  contain  any  verified 
statement  as  to  the  value  as  required  by  statute,  before  the  board 
was  authorized  to  consider  or  act  thereon,  the  petition  amounted  to 
no  more  than  an  objection,  and  was  therefore  insufficient  to  sustain 
an  appeal  from  the  order  of  the  board  denying  the  petition  to  the 
Circuit  Court. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bean. 

This  is  an  appeal  by  the  Northern  Pacific  Railway 
Company  from  a  decree  of  the  Circuit  Court  for  Clat- 
sop County  dismissing  an  appeal  from  the  county 
board  of  equalization  to  the  Circuit  Court  in  the  matter 
of  the  valuation  of  certain  lands  in  Clatsop  County  for 
the  year  1913. 

On  September  12, 1913,  plaintiflF  filed  with  the  board 
of  equalization  a  protest  as  follows : 

**To  the  Honorable  Board  of  Equalization  of  Clatsop 
County,  Oregon : 
**  Comes  now  the  Northern  Pacific  Railway  Com- 
pany, a  corporation,  and  protests  against  the  valuation 
that  has  been  placed  upon  the  lands  described  in  the 
list  hereto  attached  by  the  assessor  of  Clatsop  County 
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for  the  purpose  of  taxation  for  the  year  1913,  on  the 
ground  that  said  valuations  are  in  excess  of  the  true 
and  fair  value  of  said  lands ;  and  said  Northern  Pacific 
Railway  Company  asks  that  said  valuations  be  re- 
duced from  the  valuations  shown  under  the  heading 
'Assessor's  Valuation'  to  the  valuations  assessed  in 
1912  on  the  lands  shown  in  the  attached  list. 
**  [Signed]     Northern  Pacific  Eailway  Company. 

''J.  C.  Faibchild, 
''Its  Tax  Agent." 

The  protest  was  verified  by  plaintiff's  tax  agent. 
A  list  of  lands  amounting  to  5,830.77  acres  was  at- 
tached to  the  protest,  but  the  valuations  assessed  for 
the  years  1912  and  1913  were  not  included  therein.  On 
the  13th  day  of  September,  the  protest  was  considered 
by  the  board,  and  denied.  On  September  25th  the 
plaintiff's  tax  agent  requested  the  board  to  reconsider 
its  order  and  the  petition  was  denied.  A  notice  of 
appeal  was  filed  on  February  26,  1914.  The  cause 
coming  on  for  trial  before  the  Circuit  Court,  counsel 
for  defendant  objected  to  any  evidence  being  offered, 
and  moved  to  dismiss  the  appeal  on  the  following 
grounds : 

(1)  "That  there  is  nothing  in  the  record  showing  or 
tending  to  show  that  any  property  belonging  to  the 
Northern  Pacific  Railway  Company  was  assessed  by 
the  assessor  of  Clatsop  County,  or  that  the  same  was 
valued  at  any  sum,  or  that  the  Northern  Pacific  Eail- 
way Company  was  the  owner  of  any  property  which 
was  placed  upon  the  assessment-roll  of  Clatsop 
County,  or  there  valued  or  assessed;  (2)  that  the 
record  herein  is  insufficient  to  give  the  court  jurisdic- 
tion, for  the  reason  that  there  is  nothing  in  the  record 
on  appeal  showing,  or  tending  to  show,  what  action 
was  taken  by  the  board  of  equalization,  and  there  is 
nothing  showing,  or  tending  to  show,  in  the  record 
what^  if  any,  valuation  the  board  of  equalization  placed 
upon  any  property  belonging  to  the  appellant;  (3)  that 
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the  petition  for  the  reduction  of  assessments  upon  the 
alleged  property  of  the  Northern  Pacific  Eailway  Com- 
pany was  insufficient  to  give  the  court  jurisdiction,  in 
that  no  fact  whatever  is  therein  alleged,  or  no  issuable 
matter  is  set  forth  or  alleged  therein  sufficient  to  give 
the  court  jurisdiction,  or  sufficient  to  raise  an  issue; 
(4)  that  this  court  has  no  jurisdiction  to  hear  the 
appeal. '* 

The  motion  was  sustained  by  the  trial  court  and  the 
appeal  dismissed.  Plaintiff  assigns  that  the  Circuit 
Court  erred  in  sustaining  defendant's  motion. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  L.  B.  da  Ponte,  Mr.  George  T.  Reid  and  Mr.  J.  W. 
Quick,  with  an  oral  argument  by  Mr.  L.  B.  da  Ponte. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  George  C.  Fulton  and  Mr.  C.  W.  Mullins, 
District  Attorney. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

Section  3609,  L.  0.  L.,  relating  to  petitions  for  re- 
duction of  assessments,  provides  in  part : 

''Petitions  or  applications  for  the  reduction  of  a  par- 
ticular assessment  shall  be  made  in  writing,  verified  by 
the  oath  of  the  applicant  or  his  attorney,  and  be  filed 
with  the  board  during  the  first  week  it  is  by  law  re- 
quired to  be  in  session,  and  any  petition  or  application 
not  so  made,  verified,  and  filed,  shall  not  be  considered 
or  acted  upon  by  the  board. ' ' 

Section  3613,  L.  0.  L.,  makes  provision  that  any  per- 
son petitioning  for  the  reduction  of  a  particular  assess- 
ment, or  whose  assessment  has  been  increased  by  the 
board  of  equalization,  and  thereby  aggrieved  by  such 
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action^  may  appeal  therefrom  to  the  Circuit  Court  of 
the  County.     By  subdivision  1 : 

*'The  party  desiring  the  appeal  from  the  action  of 
such  board  of  equalization  may  cause  a  notice,  to  be 
signed  by  himself  or  attorney,  to  be  filed  with  the 
county  clerk  of  the  county  within  five  days,  excluding 
Sunday,  from  the  time  the  assessment-roll  is  returned 
to  the  county  clerk  by  the  board  of  equalization.'* 

Subdivision  2  directs: 

**  Within  five  days  of  the  giving  of  such  notice  the 
appellant  shall  file  with  the  clerk  of  the  Circuit  Court 
a  transcript  of  the  petition  for  reduction  of  assess- 
ment, or  so  much  of  the  record  of  the  board  of  equaliza- 
tion as  may  be  necessary,  to  intelligently  present  the 
questions  to  be  decided  by  the  Circuit  Court,  together 
with  a  copy  of  the  order  or  action  taken  by  the  board 
of  equalization,  the  notice  of  appeal  and  record  of  the 
filing  thereof;  thereafter  the  Circuit  Court  shall  have 
jurisdiction  of  the  matter,  but  not  otherwise.  The  ap- 
peal shall  be  heard  and  determined  by  the  Circuit 
Court  in  a  summary  manner,  and  shall  be  determined 
as  an  equitable  cause.  Either  the  appellant  or  the 
county  as  appellee  shall  be  entitled  to  the  compulsory 
attendance  of  witnesses  and  to  the  production  of  books 
and  papers.  If,  upon  hearing,  the  court  finds  the 
amount  at  which  the  property  was  finally  assessed  by 
the  board  of  equalization  is  its  actual  full  cash  value, 
and  the  assessment  was  made  fairly  and  in  good  faith, 
it  shall  approve  such  assessment;  but  if  it  finds  that 
the  assessment  was  made  at  a  greater  or  less  sum  than 
the  market  value  of  the  property,  or  if  the  same  was 
not  fairly  or  in  good  faith  made,  it  shall  set  aside 
such  assessment  and  determine  such  value.  •  •  *^ 

With  the  notice  of  appeal  to  the  Circuit  Court  the 
plaintiff  filed  a  list  of  its  lands,  with  what  appears  to 
be  the  assessed  valuations  for  the  years  1912  and  1913. 
It  nowhere  appears  that  such  valuations  were  made  a 
part  of  the  record  in  the  proceeding  before  the  board 
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of  equalization,  and  the  certificate  of  the  county  clerk 
to  the  transcript  on  appeal  to  the  Circuit  Court  ex- 
tends only  to  the  copy  of  petition,  order,  and  notice  of 
appeal  of  the  plaintiff,  and  does  not  identify  or  authen- 
ticate the  list  or  valuations. 

1.  The  provision  in  Section  3613,  L.  0.  L.,  relating  to 
the  filing  of  so  much  of  the  record  of  the  board  as  may 
be  necessary,  etc.,  is  in  the  alternative,  and  evidently 
was  intended  as  a  direction  in  case  of  an  appeal  from 
an  order  of  the  board  raising  an  assessment  where 
there  is  no  petition  or  application,  and  does  not  apply 
to  an  appeal  from  an  order  refusing  to  reduce  an  as- 
sessment and  deny  a  petition. 

2.  In  proceedings  before  a  board  of  equalization  to 
correct  the  assessment  of  the  property  of  taxpayers 
the  rules  of  practice  in  civil  actions  or  suits  do  not 
apply:  Poppleton  v.  Yamhill  Co.,  18  Or.  377  (23  Pac. 
253,  7  L.  R.  A.  449).  The  statutes  governing  the  man- 
ner of  making  assessments  for  the  purpose  of  taxation 
have  been  amended  many  times,  and,  while  the  same 
are  liberal  in  regard  to  the  procedure,  there  is  appar- 
ently much  emphasis  placed  upon  the  oaths  of  the 
officers  and  taxpayers  relating  to  the  matter.  While 
the  county  judge,  county  clerk  and  assessor  are  sworn 
officers  and  constitute  the  board  of  equalization,  never- 
theless Section  3607,  L.  0.  L.,  provides  that,  before 
proceeding  to  the  equalization  of  the  tax-rolls,  they 
shall  each  take  and  subscribe  to  an  oath  to  faithfully 
and  honestly  examine,  correct  and  equalize  at  full  cash 
value,  the  assessment-roll  and  all  property  so  returned 
by  such  assessor. 

3.  4.  That  portion  of  Section  3609,  L.  0.  L.,  above 
quoted,  pertaining  to  petitions  or  applications  for  the 
reduction  of  an  assessment,  is  mandatory  in  its  provi- 
aions.     It  requires  that,  before  the  board  is  author- 
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ized  to  reduce  an  assessment,  a  petition  or  application 
therefor,  verified  by  the  oath  of  the  applicant  or  his 
attorney,  must  be  made  and  filed.  While  the  statute  is 
liberal  as  to  form  or  procedure,  it  plainly  contemplates 
that  the  petition  should  show  a  reason  for  the  reduc- 
tion of  an  assessment.  If  the  property  is  not  assessed 
at  its  true  cash  value,  the  petitioner  should  state  what 
that  value  is.  The  powers  granted  to  a  board  of 
equalization  for  all  practical  purposes  constitute  it  a 
board  of  review.  When  engaged  in  such  duties,  the 
tax-roll  comes  to  it  with  the  valuation  prima  facie  es- 
tablished. The  assessor,  under  his  oath  in  making 
valuations,  acts  judicially,  and,  when  established,  they 
must  remain  fixed  until  revised  by  the  board  of 
equalization.  The  complainant  or  petitioner  who  at- 
tacks the  assessor's  valuation  has  the  laboring  oar,  and 
must  overcome  the  prima  facie  case  which  the  roll 
established.  It  is  essential  that  a  party  assailing  the 
validity  of  an  assessment  should  make  it  conclusively 
appear  that  the  method  by  which  the  assessor  arrived 
at  the  result  complained  of  was  incorrect,  and  that  the 
assessment  does  not  represent  the  true  cash  value  of 
the  property  assessed:  Oregon  Coal  Co.  v.  Coos  Co,, 
30  Or.  308,  310  (47  Pac.  851).  It,  indeed,  seems 
strange  that  in  such  a  proceeding  before  the  board  of 
equalization,  in  asserting  that  the  valuations  which 
have  been  placed  upon  lands  by  the  assessor  for  the 
purpose  of  taxation  are  in  excess  of  the  true  value,  it 
would  not  occur  even  to  a  layman  to  state  in  some 
manner  either  that  such  land  was  assessed  at  double 
or  one-fourth  in  excess  of  its  value,  or  to  show  how 
much  in  excess  of  its  true  value  it  is  claimed  to  be. 

5.  Taxpayers  may  properly  appear  when  they  desire 
and  discuss  the  matter  of  their  assessment  in  an  in- 
formal way  before  the  board  of  equalization ;  but,  when 
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an  appeal  to  the  Circuit  Court  is  desired  to  be  taken, 
it  is  incumbent  upon  the  petitioner  or  applicant  to 
make  such  a  record  before  the  board  as  will  inform 
the  Circuit  Court  upon  an  appeal  of  the  issues  to  be 
tried. 

6.  The  only  statement  contained  in  the  protest  which 
is  verified  is  the  following: 

**  Comes  now  the  Northern  Pacific  Railway  Com- 
pany, a  corporation,  and  protests  against  the  valuation 
which  has  been  placed  upon  its  lands  described  in  the 
list  hereto  attached  by  the  assessor  of  Clatsop  County 
for  the  purpose  of  taxation  for  the  year  1913,  on  the 
ground  that  said  valuations  are  in  excess  of  the  true 
and  fair  value  of  said  lands. '* 

The  remaining  portion  of  the  protest  or  petition  is 
the  prayer  or  request.  Nowhere  is  it  stated  and  veri- 
fied what  the  value  of  the  lands  is  as  required  by  the 
statute  before  the  board  or  court  would  be  authorized 
to  consider  the  same  or  act  thereon.  The  protest 
amounts  to  no  more  than  an  objection.  It  is  practically 
entirely  wanting  in  a  statement  of  facts.  Other  ex- 
ceptions to  the  protest  or  petition  are  taken  by  defend- 
ant's counsel,  but  we  do  not  deem  it  necessary  to  con- 
sider anything  except  the  lack  of  a  statement  of  facts 
which  would  authorize  the  board  or  court  to  act. 

The  trial  court  correctly  held  that  in  the  certified 
record  the  Northern  Pacific  Eailway  Company's  lands 
are  alleged  to  be  of  a  certain  description,  with  the 
number  of  acres,  and  that  is  all  the  record  shows  in 
regard  to  that  matter.  The  railroad  company  pro- 
tests against  the  valuation  that  has  been  placed  upon 
the  lands  as  described  in  thQ  list  thereto  attached  by 
the  assessor  of  Clatsop  County  for  the  purposes  of 
taxation  for  the  year  1913,  on  the  ground  that  the 

74  Or. — 17 
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valuations  are  in  excess  of  the  true  and  fair  valuation 
of  said  lands,  and  the  Northern  Pacific  Eailway  Com- 
pany asks  that  the  valuations  be  reduced  from  those 
shown  under  the  heading  ** Assessor's  Valuation"  t9 
that  assessed  in  1912.  There  is  no  allegation  as  to 
what  they  were  valued  in  the  assessment  for  1913,  nor 
what  their  true  and  fair  valuation  is,  nor  what  their 
assessed  valuation  for  1912  was. 

The  decree  of  the  lower  court  dismissing  the  appeal 
should  therefore  be  affirmed ,  and  it  is  so  ordered. 

Affibmeo. 


Argrued  January  5,  affirmed  January  12,  1915. 

KEMP  V.  POETLAND  BY.,  L.  &  P.  CO.* 

(145  Pac.  274.) 

Carrlen — Injuries  to  Passangers — Ck>zitribntor7  KegUgence — ^PlatfornL 

1.  A  street-car  passenger  was  not  negligent,  as  a  matter  of  law, 
in  leaving  her  seat  as  the  car  approached  her  destination  and  going 
on  the  closed  platform  before  the  car  stopped  so  as  to  bar  her  right  to 
recover  for  Injuries  sustained  by  her  being  thrown  from  the  vestibule 
ajid  injured  as  the  car  suddenly  rounded  a  curve. 

Trial — ^Request  to  Charge— Aasumed  Facte. 

2.  In  an  action  for  injuries  to  a  passenger,  a  request  to  charge, 
assuming  that  the  car  was  being  operated  in  a  careful  and  prudent 
manner,  etc.,  which  the  jury  under  the  evidence  was  not  bound  to  find, 
was  properly  refused. 

Carriers— Injoiles  to  Paaaengea    Alighting  from  Street-car— Infltnic- 
tiona. 

3.  Where  a  passenger  was  thrown  from  a  street-car  and  injured, 
a  request  to  charge,  making  her  right  to  enter  the  vestibule  of  the 
car  before  reaching  her  destination  dependent  on  whether  there  was 
room  to  accommodate  her  at  the  time  inside  of  the  car,  was  properly 
refused. 

[As  to  rights  of,  and  duties  to,  passengers  alighting  from  trains^ 
see  note  in  50  Am.  Bep.  277.] 


*For  cases  passing  upon  negligence  of  a  street-car  passenger  in  leav- 
ing seat  before  car  stops  upon  approaching  destination,  see  note  in  50 
L.  R.  A.  (N.  S.)  453. 

As  to  negligence  in  going  upon  platfom  or  steps  of  ear  just  before 
reaching  station,  see  note  in  21  L.  B.  A.  (N.  6.)  715.  BsFOBmL 
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Oanlen — ^Injarles  to  Paasengen — ^Alighting  from  Street-car— Isbum. 

4.  Where  a  passenger's  complaint  for  injuries  from  being  thrown 
from  a  street-car  platform  alleged  failure  of  the  conductor  to  warn 
her  of  the  danger  which  might  reasonably  have  been  anticipated  from 
passing  over  a  curve  which  caused  her  to  be  thrown  from  the  car, 
such  allegation  did  not  allege  a  breach  of  the  servant's  duty  to  physi- 
cally restrain  plaintiff,  but  merely  to  warn  her  against  the  danger; 
and  hence  a  request  to  charge  that  if  the  conductor  had  no  notice 
of  any  infirmity  of  plaintiff,  and  could  not  in  the  exercise  of  reason- 
able care  have  discovered  that  plaintiff  was  other  than  a  reasonably 
pmdent  and  careful  person,  defendant  did  not  owe  her  the  duty  of 
restraining  or  attempting  to  restrain  her  from  standing  in  the  exit- 
way  of  the  car,  was  properly  refused. 

[As  to  duty  of  carrier  to  give  information  to  passengers  to  pre- 
vent their  exposing  themselves  to  danger,  see  note  in  7  Am.  St. 
Bep.  830.] 

From  Multnomah :  John  P.  Kavanaugh,  Judge. 
Department  1.    Statement  by  Mb.  Chief  Jubticb 

MOOBE. 

This  is  an  action  by  Bessie  Kemp  against  the  Port- 
land Railway,  Light  &  Power  Company,  a  corporation, 
to  recover  damages  for  a  personal  injury.  The  negli- 
gence charged  in  the  complaint  is  to  the  effect  that  the 
defendant's  agents,  though  properly  notified,  failed  to 
stop  at  the  proper  place  an  electric  car  on  which  the 
plaintiff,  Mrs.  Bessie  Kemp,  was  a  passenger;  that 
without  protecting  her  she  was  permitted  by  them  to 
stand  in  a  position  where  she  was  liable  to  sustain  in- 
jury in  preparing  to  alight  at  another  regular  cross- 
ing; and  that  they  ran  the  car  at  a  dangerous  rate  of 
speed  over  a  curve  which  was  known  to  them  but  un- 
known to  her,  whereby  she  was  thrown  to  the  ground 
and  hurt. 

The  answer  denied  the  negligence  alleged,  and  for 
separate  defenses  averred  that  the  injury  complained 
of  was  caused  by  the  plaintiff's  own  carelessness 
whereby  she  *' slipped  or  fell,"  and  that  the  injury 
which  she  sustained  was  the  result  of  an  inevitable 
accident 
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The  averments  of  new  matter  in  the  answer  were 
controverted  by  the  reply,  and,  the  cau-se  having  been 
tried,  the  plaintiff  secured  a  judgment  for  $3,000,  and 
the  defendant  appeals.  Affibmsd. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  d  Allen  and  Mr.  T.  S.  Robinson, 
with  an  oral  argument  by  Mr.  Robinson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Morris  A.  Goldstein  and  Messrs.  Senn,  Ekwall  S 
Recken,  with  oral  arguments  by  Mr.  Goldstein  and  Mr. 
Frank  S.  Senn. 

Opinion  by  Mb.  Chief  Justice  Moobe.- 

It  is  maintained  that  an  error  was  committed  in 
denying  a  motion  for  a  judgment  of  nonsuit.  The  de- 
fendant owns  in  Portland,  Oregon,  a  system  of  street 
railways  and  operates  thereon  electric  cars.  It  main- 
tains on  the  west  side  of  the  Willamette  River  a  double 
line  of  tracks  extending  from  the  business  section  of 
the  city  south  on  Third  Street  for  quite  a  distance. 
The  cars  on  such  line,  going  in  that  direction,  run  on 
the  west  track  and,  in  the  vicinity  of  the  accident,  make 
regular  stops  only  at  alternate  street  crossings.  The 
plaintiff  at  the  time  of  the  injury  resided  at  the  north- 
west comer  of  Lincoln  and  Third  Streets,  at  which 
intersection  the  cars  were  not  halted.  She  testified: 
That  on  April  30, 1913,  at  5 :30  p.  m.,  she  became  a  pas- 
senger on  a  **pay-as-you-enter,''  car,  going  from  the 
business  district  to  her  home  and  carrying  small  pack- 
ages in  her  arms.  That  in  ample  time  before  reaching 
College  Street,  the  crossing  ijnmediately  north  of  the 
one  near  which  she  resided  and  the  intersection  where 
the  cars  going  south  were  regularly  halted,  she  sig- 
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naled  for  the  car  to  be  stopped,  by  pressing  an  electric 
button  near  which  she  sat,  and  thereupon  walked 
toward  the  rear  of  the  car  in  order  to  alight.  Her  re- 
quest not  having  been  complied,  with,  she  resumed  her 
seat,  and  gave  another  signal  to  halt  at  Grant  Street, 
the  crossing  immediately  south  of  Lincoln  Street. 
That  she  thereupon  vacated  her  seat,  walked  to  the 
rear  of  the  car,  and  stepped  down  into  the  vestibule 
beside  the  conductor,  grasping  with  her  right  hand  a 
handhold  near  the  exit  door  and  carrying  the  packages 
on  her  left  arm.  That  the  conductor  was  examining 
his  tickets  and  gave,  no  heed  to  her  until  the  car  sud- 
denly struck  the  curve  leading  east  into  and  down- 
grade on  Grant  Street,  when  a  lurch  of  the  car  caused 
her  to  release  her  hold,  and  she  fell  through  the  door  to 
the  pavement  and  was  injured.  The  testimony  of  the 
plaintiff's  witnesses  who  were  fellow-passengers,  or 
who  saw  the  accident,  is  to  the  effect  that  the  car  was 
then  running  very  fast  and  passed  the  crossing  at  the 
entrance  of  Grant  Street  half  a  car's  length  before  a 
halt  was  made,  notwithstanding  a  vigorous  overhead 
pull  of  the  bell-cord  was  made  when  she  fell ;  and  that 
there  were  but  few  passengers  in  the  car  at  that  time. 
The  testimony  of  the  defendant's  witnesses  is,  in  sub- 
stance, that,  while  the  car  was  being  operated  at  the 
usual  and  safe  rate  of  speed,  the  plaintiff  voluntarily 
walked  into  the  vestibule  and  deliberately  stepped 
backward  off  the  car  when  it  was  in  motion ;  and  that 
the  car  was  stopped  at  the  regular  place  on  the 
crossing. 

1.  The  question  to  be  considered  is  whether  the 
plaintiff's  conduct,  at  the  time  she  was  hurt,  evidenced 
that  degree  of  carelessness  which  would  authorize  the 
court,  as  a  matter  of  law,  to  decide  that  she  was  guilty 
of  such  negligence  as  would  preclude  a  recovery,  and 
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thereby  to  take  the  case  from  the  jury.  No  evidence 
was  offered  to  show  that  the  defendant  had  posted  or 
even  adopted  any  rule  forbidding  passengers  from 
leaving  their  seats,  preparatory  to  alighting  from  the 
cars,  or  from  passing  toward  exits  prior  to  halting  at 
crossings.  The  vestibule  into  which  plaintiff  passed 
was  closed,  except  the  doors,  and  she  was  not  riding 
on  an  open  platform  of  a  moving  car.  Whatever  the 
doctrine  may  have  been  with  respect  to  the  conduct  of 
a  passenger  who  rode  on  a  former  open  platform  of  a 
moving  car  that  was  propelled  by  a  steam  locomotive, 
it  has  but  little  application  to  the  control  of  street  rail- 
ways.   In  referring  to  them  a  text- writer  observes: 

*'In  the  case  of  street  railway  companies,  however, 
neither  the  oflScers  of  such  corporations,  the  man- 
agers of  their  cars,  nor  the  traveling  public,  as  a 
general  rule  seem  to  regard  the  practice  of  riding  on 
the  platform  of  their  cars  as  hazardous,  and  the  weight 
of  authority  is  to  the  effect  that  a  passenger  thus  rid- 
ing is  not  per  se  negligent,  unless  the  practice  is  for- 
bidden by  statute  or  by  rule  of  the  carrier  brought  to 
the  notice  of  the  passenger.  *  *  Until  they  adopt  some 
such  regulations,  and  notify  the  public,  it  is  but  reason- 
able to  hold  them  liable  for  injuries,  resulting  from 
their  own  negligent  acts,  to  their  patrons,  who  are 
themselves  in  the  exercise  of  reasonable  care,  whether 
riding  upon  the  platforms  or  within  the  cars'' :  5 
E.  C.  L.,  §  674. 

In  another  part  of  that  volume  it  is  said : 

' '  It  is  usually  held  not  to  be  negligence  per  se  for  a 
passenger  to  leave  his  seat  and  approach  the  door  of 
the  car  preparatory  to  disembarking  after  his  destina- 
tion has  been  announced  and  the  train  is  approaching 
the  station,  or  to  go  upon  the  platform  of  the  car  while 
the  train  is  in  motion,  preparatory  to  alighting.  *  * 
Whether  in  a  particular  case  the  passenger  is  negli- 
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gent  in  taking  such  position  ^s  for  the  determination 
ofthejury'':5B.  C.L.,  §677. 

An  exception  to  this  rule,  as  to  the  duty  of  a  pas- 
senger, is  noted  by  a  distinguished  law-writer  who 
says: 

*  *  If  the  train  is  approaching  the  station  at  a  danger- 
ous rate  of  speed,  and  if  he  is  not  invited  by  any  ser- 
vant of  the  carrier  thus  to  go  upon  the  platform,  and 
if  there  is  no  necessity  for  him  so  to  act,  he  cannot  re- 
cover damages  by  reason  of  the  fact  of  being  jerked  off 
the  train  by  a  sudden  increase  of  its  speed  which  it 
makes  instead  of  stopping  at  the  station":  3  Thomp., 
Neg.  (2ed.),  §2953. 

The  decisions  which  gave  rise  to  the  departure  from 
the  general  rule  thus  adverted  to  were  evidently  made 
when  open  platforms  were  a  part  of  passenger  cars 
that  were  propelled  by  steam  locomotives.  Platforms 
of  that  kind  upon  such  cars  have  been  superseded  by 
vestibules  the  doors  of  which  are,  or  should  be,  opened 
only  when  the  train  is  brought  to  a  halt,  usually  to  re- 
ceive and  discharge  passengers  at  stations.  The  ex- 
ception noted  has  no  application  to  modem  cars,  and 
a  passenger  who  is  approaching  his  destination  when 
the  station  is  announced  may  leave  his  seat,  prepara- 
tory to  his  departure,  and  enter  the  vestibule,  and  if 
the  door  thereof  has  been  carelessly  left  open,  and  by 
a  sudden  jerk  of  the  car  he  is  thrown  therefrom,  the 
question  of  his  negligence  is  properly  submitted  to  the 
jury:  Kearney  v.  Oregon  R.  <&  N.  Co.,  59  Or.  12  (112 
Pac.  1083, 115  Pac.  593). 

In  Young  v.  Boston  &  N.  St.  Ry.  Co.,  213  Mass.  267 
(100  N.  E.  541,  Ann.  Cas.  1914A,  635,  50  L.  16.  A. 
(N.  S.)  450),  the  testimony  tended  to  show  that  as  a 
car  on  which  the  plaintiff  was  a  passenger  approached 
his  journey's  end,  he  signaled  the  conductor  to  stop. 
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and,  while  the  car  was  moving  at  a  high  rate  of  speed, 
he  left  his  seat  and  proceeded  to  the  door,  holding  on 
to  the  side  of  that  opening ;  that  as  the  car  passed  over 
a  switch  at  an  unusual  speed  it  gave  a  sudden  jerk, 
wrenching  his  grasp  from  the  door,  throwing  him  to 
the  vestibule  floor,  and  injuring  him.  The  court,  con- 
sidering this  testimony,  held  that  he  was  not  guilty  of 
negligence  as  a  matter  of  law ;  that  there  was  evidence 
of  careless  management  of  the  car  on  the  part  of  the 
defendant's  servants;  and  that  the  question  of  the 
plaintiff's  due  care  was  for  the  jury.  The  evidence  in 
that  case  so  nearly  coincides  in  many  particulars  with 
the  testimony  given  by  the  plaintiff's  witnesses  herein 
that  we  conclude  no  error  was  committed  in  denying 
the  motion  for  a  judgment  of  nonsuit. 

Exceptions  having  been  taken  to  the  court's  refusal 
to  give  requested  instructions,  it  is  contended  that  er- 
rors were  committed  in  declining  to  charge  the  jury 
as  follows: 

*'  (1)  If  you  find  from  the  evidence  in  this  case  that 
while  one  of  the  street-cars  of  this  defendant  was  be- 
ing operated  in  a  careful  and  prudent  manner  on  and 
around  the  curve  leading  from  Third  Street  to  Grant 
Street,  and  as  the  said  car  was  being  brought  to  a  stop 
for  the  purpose  of  permitting  such  passengers  as 
desired  to  alight  from  said  car,  but  before  the  said  car 
could  be  brought  to  a  stop  for  such  purpose,  the  plain- 
tiff, in  attempting  to  alight  from  said  car,  while  the 
same  was  in  motion,  so  carelessly,  recklessly  and  neg- 
ligently walked,  stood,  or  conducted  herself  that  in  at- 
tempting to  alight  from  said  car  she  slipped  or  fell,  the 
plaintiff  is  guilty  of  negligence  and  cannot  recover,  and 
your  verdict  should  be  for  the  defendant. 

**  (2)  If  you  find  from  the  evidence  in  this  case  that 
the  plaintiff  voluntarily  placed  herself  in  the  exit  door 
of  the  street-car  and  voluntarily  remained  in  that  posi- 
tion, and  if  you  further  find  that  there  was  sufficient 
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room  inside  the  car  to  accommodate  the  plaintiff,  you 
are  instructed  that  she  should  have  remained  inside 
the  car,  and  that  by  voluntarily  remaining  in  the  exit 
door  she  assumed  the  risks  and  dangers  incident  to 
the  ordinary  movements  of  the  car  in  the  operation  of 
same,-  and  therefore,  in  that  event,  your  verdict  should 
be  for  the  defendant. 

**(3)  You  are  instructed  that  if  you  find  from  the 
evidence  that  the  servant  of  the  defendant  in  charge  of 
said  car,  to  wit,  the  conductor,  had  no  notice  of  any  in- 
firmity of  the  plaintiff,  or  in  the  exercise  of  reasonable 
care  under  the  circumstances  could  not  have  discovered 
that  plaintiff  was  other  than  a  reasonably  prudent  and 
careful  person,  then  the  defendant  did  not  owe  the 
plaintiff  the  duty  of  restraining  or  attempting  to  re- 
strain her  from  standing  in  the  exit-way  of  the  said 
car. ' ' 

2.  Considering  these  alleged  errors  in  the  order 
stated,  it  will  be  observed  from  the  use  of  the  word 
''while,'*  as  first  employed  in  request  No.  1,  that  the 
instruction  desired  to  be  given  seems  to  assume  as  true 
the  disputed  facts  that  the  car  was  being  operated  in 
a  careful  and  prudent  manner,  etc.  The  jury  were  not 
thus  explicitly  to  be  told  that  if  they  found  that  the 
ear  was  so  run,  and  if  they  found  it  was  being  brought 
to  a  stop,  and  further  found  that  under  these  cir- 
cumstances the  plaintiff  attempted  to  alight  and  slipped 
or  fell,  they  should  conclude  she  was  guilty  of  negli- 
gence and  could  not  recover.  The  use  of  the  word  to 
which  attention  has  been  called  appears  to  leave  a 
doubt  as  to  the  finding  which  should  have  been  made  as 
a  basis  for  determining  the  plaintiff's  conduct,  and 
also  seems  to  consider  as  true  the  controverted  facts 
referred  to.  A  court  cannot  assume  as  established 
facts  which  should  be  left  to  the  jury:  Yarnherg  v. 
Watson,  13  Or.  11  (4  Pac.  296) ;  Salomon  v.  Cress,  22 
Or.  177  (29  Pac.  439) ;  Savage  v.  Savage,  36  Or.  268 
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(59  Pac.  461) ;  West  v.  McDonald,  67  Or.  551  (136  Pac. 
650).  No  error  was  committed  in  declining  to  give 
the  first  requested  instruction. 

3.  In  the  second  requested  instruction,  the  plain- 
tiff's right  to  enter  the  vestibule  before  reaching  the 
crossing  at  which  she  ultimately  expected  to  alight  ap- 
pears to  be  based  upon  a  finding  to  be  made  by  the 
jury  that  there  was  not  at  that  time  room  inside  the 
car  to  accommodate  her.  The  rapid  movement  of 
street-cars  seems  to  require  passengers  transported 
thereby,  who  are  not  physically  disabled,  without  un- 
necessary haste  to  be  ready  immediately  to  leave  when 
the  car  is  halted  at  their  destination.  In  order  that  he 
may  do  so,  it  is  not  negligence  per  se  for  a  passenger  to 
vacate  his  seat  as  the  car  approaches  his  place  of  de- 
parture when  announced,  or  when  he  has  signaled  for 
the  car  to  be  stopped,  and  to  proceed  toward  the  vesti- 
bule, or  to  stand  there  in  waiting  the  halting  of  the  car 
for  him  to  alight :  Kearney  v.  Oregon  R.  &  N.  Co.,  59 
Or.  12  (112  Pac.  1083,  115  Pac.  593).  In  that  case, 
as  the  car  was  propelled  by  a  locomotive,  the  doors  of 
the  vestibule  were  expected  to  be  closed  at  all  times 
except  when  the  train  was  not  in  motion.  In  the  case 
at  bar,  as  stops  are  frequently  made  to  discharge  pas- 
sengers, it  is  not  to  be  supposed  that  the  exit  door  of 
the  vestibule  would  remain  closed  for  any  great  length 
of  time.  But,  however  this  may  be,  it  is  believed  that 
no  error  was  committed  in  refusing  to  give  the  second 
requested  instruction. 

4.  In  the  third  requested  instruction,  there  was  no 
averment  in  the  complaint,  nor  did  the  court  charge, 
that  it  was  incumbent  upon  the  defendant's  agents  to 
restrain  the  plaintiff  from  standing  in  the  exit-way  of 
the  car.  It  will  be  remembered  that  the  plaintiff's 
primary  pleading  alleged  that  without  protecting  her 
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she  was  permitted  by  the  defendant's  agent  to  stand 
in  a  position  where  she  was  liable  to  sustain  injury  in 
preparing  to  alight. 

**The  carrier,'*  says  a  text- writer,  ''owes  to  the  pas- 
senger the  duty  of  protection  during  transportation  in 
order  that,  while  on  the  carrier's  premises  and  in  his 
vehicle,  they  may  enjoy  comfort,  peace  and  safety. 
This  duty  of  care  involves  warning  or  danger  so  far 
as  such  warning  might  enable  the  passenger  to  pro- 
tect himself  against  an  injury  which  might  be  an- 
ticipated in  the  exercise  of  a  high  degree  of  care  and 
foresight,  and  the  carrier  will  be  liable  for  an  injury 
which  might  have  been  avoided  if  due  warning  had 
been  given,  and  also  for  injury  resulting  in  the  reason- 
able efforts  of  the  passenger  to  avoid  supposed  dan- 
ger, where  the  warning  is  improperly  given":  6  Cyo. 
600. 

The  averment  of  the  complaint  referred  to,  as  we 
understand  it,  undertook  an  assertion  of  the  rule  last 
quoted,  and  the  alleged  protection  which  was  neglected 
by  the  defendant's  servant  related  to  the  failure  of 
the  conductor  to  warn  the  plaintiff  of  the  danger  which 
might  reasonably  have  been  anticipated  from  passing 
over  a  curve  in  the  track  of  which  he  was  supposed  to 
have  had  knowledge.  That  part  of  the  initiatory 
pleading  under  consideration  related  to  such  admoni- 
tion, and  not  to  any  physical  restraint  which  the  de- 
fendant's servant  was  required  to  exercise.  No  error 
was  committed  in  denying  the  third  request. 

It  follows  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered.  Affibmed. 

Mb.  Justice  Bxtbnett,  Mb.  Jxjbticb  McBbidb  and 
Mb.  Justicb  Benson  concur. 
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Submitted  on  briefs  January  4,  reversed  January  12,  1915« 

STATE  EX  »EL.  V.  KAY,  State  Tbbastjbbb. 

(145  Pac.  277.) 

Mandamufl— Petitloa — Informi^ty— Waiver. 

1.  Failure  of  the  county  attorney  to  sign  in  his  official  capacity 
the  petition  filed  by  him  in  mandamus  proceedings  instituted  under 
instructions  from  the  state  land  board  was  a  mere  informality,  which, 
under  the  express  proyisions  of  Section  72,  L.  O.  L.,  was  waived  when 
defendant  answered  to  the  merits. 

ManduEuia— When  Allowed— Party  in  InterMt— State  OAc«n. 

2.  Under  Section  614,  L.  O.  L.,  providing  that  the  writ  of  mandamus 
shall  be  allowed  on  the  petition  of  the  party  beneficially  interested, 
mandamus  proceedings  may  be  instituted  oy  the  state,  on  the  relation 
of  the  Governor  and  Secretary  of  State,  who  constitute  a  majority 
of  the  members  of  the  state  land  board,  to  compel  the  State  Treasurer 
to  surrender  to  such  board  funds  and  records  to  which  it  may  be  en- 
titled; the  people  of  the  state  in  their  collective  capacity  constituting 
the  real  party  in  interest. 

States—Funds  and  Baoords^— Blgbt  to  Oastody— Stata  Xiand  Board — 
Stata  Traaanrer. 

3.  Under  Laws  of  1855-56,  page  70,  Sections  8,  9,  10,  giving  the 
territorial  treasurer  control  of  school  funds,  which  statute  was  con- 
tinued in  force  by  Article  XVIII,  Section  7,  of  the  Constitution,  until 
altered  or  repealed,  and  in  view  of  the  fact  that  such  statute  was 
not  annulled  by  Article  VIII,  Section  5,  of  the  Constitution,  pre- 
scribing the  powers  and  duties  of  the  commissioners  for  the  sale  of 
school  and  University  lands  and  investment  of  the  proceeds,  and  has 
not  been  changed  by  the  subsequent  legislation  relative  to  the  state 
land  board  (Sections  3882,  3883,  3886,  L.  O.  L.;  Section  3296,  B.  A  C. 
Comp.;  Laws  1913,  p.  499),  or  the  provisions  relative  to  the  powers 
and  duties  of  the  State  Treasurer  (Article  VI,  Section  4,  of  the  Con- 
stitution; Sections  2636-2638,  2654,  2658,  L.  O.  L.),  the  right  to  custody 
of  notes  and  mortgages  taken  by  the  state  land  board  on  loans  of  the 
common  or  irreducible  school  fund,  university  fund,  and  Agricultural 
College  fund  of  the  state,  and  the  records,  books  and  papers  used  in 
connection  therewith,  is  vested  in  the  State  Treasurer,  rather  than  in 
the  state  land  board.  • 

Mandamnfl — ^Bi^^t  to  Bamady — Parf  ormanca  of  Offlcial  Dnty. 

4.  While,  under  the  express  provisions  of  Section  613,  L.  O.  Ii., 
a  writ  of  mandamus  may  issue  to  compel  the  State  Treasurer  to  per- 
form an  act  which  the  law  specifically  enjoins,  it  will  not  iaant, 
unless  the  duty  sought  to  be  enforced  is  legally  defined. 

[As  to  mandamus  against  public  officers,  see  note  in  98  Ajn.  St. 
Bep.  863.] 

From  Marion:  William  Galloway,  Judge. 
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In  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  a  proceeding  in  mandamus  by  the  State  of 
Oregon,  on  the  relation  of  Oswald  West,  Governor, 
and  Ben  W.  Olcott,  Secretary  of  State,  to  compel  the 
defendant,  T.  B.  Kay,  State  Treasurer,  to  surrender 
to  the  clerk  of  the  state  land  board  the  notes  and  mort- 
gages taken  by  the  board  upon  loans  of  the  common 
or  irreducible  school  fund,  University  fund,  and  Agri- 
cultural College  fund  of  the  state,  aggregating  $5,992,- 
758.71,  and  the  records,  books  and  papers  used  in  con- 
nection therewith.  The  Circuit  Court  granted  a  per- 
emptory writ  of  mandamits  as  petitioned  for,  and  the 
defendant  appeals. 

The  action  is  brought  upon  the  relation  of  Oswald 
West,  Governor,  and  Ben  W.  Olcott,  Secretary  of  State. 
The  alternative  writ  shows,  in  substance,  that  the  re- 
lators are  the  Governor  and  Secretary  of  State,  re- 
spectively, of  the  State  of  Oregon,  and  are  citizens 
and  taxpayers  thereof ;  that  the  defendant  is  the  State 
Treasurer,  and  that  the  relators  and  the  defendant 
comprise  the  state  land  board,  of  which  G.  G.  Brown 
is  clerk ;  that  the  state  land  board  has  loaned  from  the 
conmipn  or  irreducible  school  fund.  University  fund, 
and  Agricultural  College  fund  of  the  state,  in  various 
amounts,  the  total  sum  of  $5,992,758.71,  which  loans  are 
evidenced  by  the  promissory  notes  of  the  respective 
borrowers,  aggregating  approximately  8,000  in  number, 
payable  to  said  board,  and  are  secured  by  mortgages 
on  Oregon  real  estate;  that  said  notes  are  not  due; 
that  at  a  regular  meeting  of  the  board  held  at  the 
capitol  November  13,  1913,  the  board  directed  the  de- 
fendant to  deliver  the  notes  and  mortgages,  and  all 
records,  books  and  papers  used  in  connection  there- 
wth  and  belonging  to  the  board,  to  G.  G.  Brown, 
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clerk ;  that  on  that  date,  and  at  all  times  since,  defend- 
ant has  had  said  notes,  mortgages,  records,  books 
and  papers  in  his  possession  in  Marion  County,  Ore- 
gon; that  said  clerk,  acting  for  himself  and  on  be- 
half of  the  board,  made  due  demand  of  the  defendant 
for  possession  of  the  above-mentioned  instruments  and 
papers,  and  is  entitled  to  the  immediate  possession 
thereof,  but  that  the  defendant  refused  to  comply  with 
such  demand. 

The  defendant  first  moved  to  dismiss  the  writ  for 
the  reasons:  (1)  That  the  same  shows  on  its  face  that 
the  State  of  Oregon  has  no  interest  in  the  result;  (2) 
that  the  writ  fails  to  show  that  the  relators  have  any 
right  to  prosecute  the  action  in  the  name  of  the  State 
of  Oregon.  The  motion  being  overruled,  the  defend- 
ant demurred  upon  the  grounds :  (1)  That  the  plaintiff 
has  no  legal  capacity  to  sue;  (2)  that  there  is  a  defect 
of  the  parties  plaintiff;  (3)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and  (4)  that  the  court  has  no  jurisdiction  of  the 
subject  matter.  The  trial  court  overruled  the  de- 
murrer. The  defendant  answered,  admitting,  in  effect, 
the  material  allegations  contained  in  the  alternative 
writ,  and  alleging  that  the  defendant  has  the  posses- 
sion of  the  notes,  mortgages  and  records,  as  such  treas- 
urer and  member  of  the  state  land  board  in  his  official 
capacity  only,  in  the  performance  of  his  duties  as  re- 
quired by  law.  The  defendant  further  alleges  that  for 
more  than  30  years  last  past  the  respective  State 
Treasurers  of  the  state  have  had  the  actual  possession 
of  the  notes  and  securities  mentioned  in  the  writ,  and 
that  such  has  become  and  is  the  actual  custom  of  the 
administration,  care  and  possession  of  the  same;  that 
the  Treasurer  holds  them  subject  to  the  order  of  the 
state  land  board  in  relation  to  loaning  the  moneys,  col- 
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lecting  the  interest  on  the  notes,  paying  out  all  moneys 
and  interest  received  on  the  notes  and  securities 
and  loaning  the  principal  sum  as  directed  by  the  board ; 
that  the  various  legislatures  of  the  state  during  the 
last  30  years,  and  prior  thereto,  have  appropriated 
money  at  different  times  for  the  purpose  of  employing 
additional  help  in  the  State  Treasurer 's  office  to  collect 
interest  on  the  securities;  that  it  would  entail  an  ex- 
pense of  about  $2,000  to  change  the  custom  and  make 
the  proposed  transfer;  that  the  State  Treasurer  is 
under  $350,000  bonds  to  protect  the  state  against  loss 
of  any  such  funds,  interest  or  securities. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi).  Bevebsed. 

For  appellant  there  was  a  brief  submitted  over  the 
names  of  Mr.  Andrew  3f.  Crawford,  Attorney  Gen- 
eral, and  Mr.  James  W.  Crawford,  Assistant  Attorney 
Oeneral. 

For  petitioner  and  respondent  there  was  a  brief  over 
the  names  of  Mr.  Ernest  R.  Ringo,  District  Attorney, 
and  Mr.  Isaac  H.  Yam*  Winkle. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1,  2.  The  first  point  made  by  the  defendant  is  that 
the  alternative  writ  of  ma/ndamus  shows  on  its  fact 
that  the  State  of  Oregon  has  no  interest  in  the  result 
of  this  action;  and  that  the  relators  have  no  right  to 
prosecute  the  action  in  the  name  of  the  state.  At  a 
meeting  of  the  state  land  board  on  November  13, 1913, 
two  of  the  relators,  being  a  majority  of  the  members 
of  the  state  land  board,  passed  an  order  directing  that 
the  Treasurer  deliver  to  G.  G.  Brown,  clerk  of  the 
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board,  the  securities  mentioned.  It  was  nnanimonsly 
instructed  by  the  board  that  the  district  attorney 
bring  proceedings  to  enforce  the  order.  Pursuant  to 
this  request,  the  district  attorney  for  Marion  County 
instituted  these  proceedings.  The  petition,  however, 
is  not  signed  by  him  in  his  official  capacity.  This,  how- 
ever, we  consider  as  an  informality  which  was  waived, 
in  view  of  the  fact  th^t  defendant  answered  to  the 
merits:  Section  72,  L.  0.  L.;  State  v.  Chadwick,  10 
Or.  423;  Rutenic  v.  Hamakar,  40  Or.  444,  454  (67  Pac. 
196).  This  leaves  the  question  as  to  the  sufficiency 
of  facts  to  constitute  a  cause  of  action  and  the  juris- 
diction of  the  court.  Whether  the  law  directs  the  ac- 
tion, sought  by  the  writ  is  the  real  question.  It  must 
be  conceded  that  this  is  a  public  matter ;  that  the  state 
is  vitally  interested  in  the  proper  and  legal  transaction 
of  all  the  business  relating  to  the  irreducible  school 
fund  and  other,  funds  referred  to  which  are  held  by 
the  state  for  a  most  beneficial  purpose,  and  which 
should  be  sacredly  guarded  and  cared  for.  In  order 
that  no  danger  of  loss  or  impairment  of  said  funds 
should  be  suffered  to  exist,  no  legal  questions  arising 
iu  regard  thereto  should  be  lightly  brushed  aside. 

Section  614,  L.  0.  L.,  provides  that  the  writ  should 
Lc  allowed  upon  petition  of  the  party  beneficially  in- 
terested: See  State  ex  rel.  v.  Ware,  13  Or.  380,  383 
(10  Pac.  885) ;  State  ex  rel  v.  Grace,  20  Or.  154,  157 
(25  Pac.  382,  383);  State  ex  rel.  v.  Lord,  28  Or.  498 
(43  Pac.  471,  31  L.  R.  A.  473) ;  High  on  Ex.  Remedies 
(3  ed.),  §  431.  In  State  v.  Grace,  20  Or.  154,  157  (25 
Pac.  382,  383),  it  was  remarked  by  this  court: 

**  While  the  authorities  indicate  some  diversity  of 
judicial  opinion  upon  the  question  whether  private  per- 
sons  can  sue  out  the  writ  to  enforce  the  performance  of 
a  public  duty,  unless  its  neglect  entails  some  special 


Jan.  1915.]  State  t;.  Eat.  273 

injury  or  affects  some  particular  interest,  the  decided 
preponderance  of  American  authority,  Mr.  Justice 
MiLLEB  thinks,  is  *in  favor  of  the  doctrine  that  a  private 
person  may  move  for  a  mandamus  to  enforce  a  public 
duty  not  due  to  the  government  as  such  without  the 
intervention  of  the  government  law  officers.^  *  * 
Hence,  as  the  question  at  bar  is  one  of  public  right, 
and  the  object  of  the  ma/ndamvs  is  to  enforce  the  per- 
formance of  a  public  duty,  the  people  being  regarded  as 
the  real  parties  in  interest,  it  is  not  necessary  that 
the  relators  should  show  any  special  interest  or  par- 
ticular right  to  be  affected  by  the  result.'* 

In  the  case  under  consideration  all  the  people  of 
the  state,  in  their  collective  capacity,  constitute  the 
real  party  in  interest.  The  relators  and  the  defend- 
ant are  officers  of  the  state,  and  in  the  inception  of  the 
controversy  all  apparently  sought  the  aid  of  the  court. 
It  therefore  becomes  our  duty  to  search  the  law  to 
ascertain,  if  we  can,  who  is  the  legal  custodian  of  the 
securities  named. 

3.  The  first  stone  in  the  legal  structure  which  it  be- 
comes necessary  to  examine  is  Article  VIII,  Section  5, 
of  the  Constitution  of  the  state,  which  provides  that 
the  powers  and  duties  of  the  board  of  commissioners 
for  the  sale  of  school  and  University  lands  and  the  in- 
vestment of  the  funds  arising  therefrom  shall  be  such 
as  prescribed  by  law.  Section  3882,  L.  0.  L.,  enacts 
in  part  that  *'the  Governor,  Secretary  of  State,  and 
State  Treasurer  are  hereby  made  a  board  of  commis- 
sioners for  the  sale  of  state  lands,  and  for  the  invest- 
ment of  the  funds  arising  therefrom,  and  shall  be 
styled  the  'State  Land  Board.'  ''  By  Section  3883, 
L.  0.  L.,  it  is  provided  that  the  state  land  board  shall 
have  power  to  appoint  a  clerk,  who  shall  be  known  as 
the  clerk  of  the  state  land  board  and  keep  his  office 
in  the  state  house.    The  section  authorizes  him  to  take 
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and  certify  the  proof  and  acknowledgment  of  a  con- 
veyance of  real  property,  or  any  other  written  instru- 
ment, keep  the  records,  files  and  other  papers  pertain- 
ing to  his  office,  attend  all  the  meetings  of  the  board, 
keep  a  record  of  the  transactions,  administer  oaths, 
receive  and  file  applications  for  the  purchase  of  lands 
or  loans  of  money,  receive  and  file  communications  ad- 
dressed to  the  board,  conduct  correspondence  required 
by  the  board,  and  **  receive,  receipt  for,  and  make  im- 
mediate payment  to  the  State  Treasurer  of  all  moneys 
received  for  the  sale  of  lands,  taking  his  receipt  there- 
for, specifying  the  particular  fund  to  which  such 
moneys  belong,  and  whether  received  as  principal  or 
interest,  and  to  perform  such  other  duties  and  acts  as 
the  board  may  direct.  * ' 

Section  3886,  L.  0.  L.,  authorizes  the  state  land  board 
to  make  rules  and  regulations  for  the  proper  conduct 
of  its  business  in  conformity  with  the  law.  Therefore 
the  efficiency  of  the  order  passed  by  the  board  depends 
upon  whether  or  not  it  is  in  harmony  with  the  statute 
or  repugnant  thereto.  By  an  act  passed  in  1880  (Gen. 
Laws  1880,  p.  11),  in  addition  to  the  other  duties 
enumerated,  the  clerk  of  the  board  of  commissioners, 
as  they  were  then  styled,  was  to  **  receive,  receipt  for, 
and  make  immediate  payment  to  the  State  Treasurer 
of  all  moneys  of  the  state  for  the  sale  of  lands  (or  pay- 
able to  the  board  on  any  of  the  loans  authorized  by 
this  act)."  The  clause  inclosed  in  parenthesis  re- 
mained in  this  statute  until  the  act  of  1907  (Laws 
1907,  p.  208),  when  it  was  eliminated.  It  also  appears 
in  the  act  of  1899  (B.  &  C,  §  3296). 

The  powers  and  duties  of  the  State  Treasurer  who 
is  ex  officio  a  member  of  the  state  land  board  are  such 
as  may  be  prescribed  by  law:  Article  VI,  Section  4, 
of  the  Constitution.    Section  2636,  L.  0.  L.,  provides 


Jan.  1915.]  State  t;.  Eat.  275 

that  the  State  Treasurer  shall  keep  his  office  at  the 
seat  of  government,  shall  receive  and  have  charge  of 
all  moneys  received  and  paid  into  the  state  treasury, 
and  shall  pay  out  the  same  as  directed  by  law.  Section 
2637  specifies  that  the  State  Treasurer  shall  give  a 
bond  to  the  state  in  the  sum  of  $50,000,  conditioned, 
among  other  things,  that  he  will  deliver  over  to  his 
successor  in  office,  or  to  any  other  person  authorized 
by  law  to  receive  the  same,  all  moneys,  books,  papers, 
records  and  other  articles  and  effects  belonging  to  his 
office.  Section  2658,  L.  0.  L.,  makes  provisions  for  an 
additional  bond  to  be  given  by  the  State  Treasurer. 
Section  2638  enumerates  the  general  duties  of  the 
treasurer.  They  are,  in  effect,  to  keep  the  accounts 
of  all  moneys ;  to  pay  on  demand  out  of  the  state  treas- 
ury all  sums  authorized  by  law,  etc.;  to  pay  all  war- 
rants drawn  on  the  treasury,  etc. ;  to  give  receipts  for 
all  moneys  paid  to  him,  etc. ;  to  permit  all  books,  papers, 
and  transactions  of  his  office  to  be  open  at  all  times 
to  the  inspection  of  the  Governor,  Secretary  of  State, 
the  legislature,  or  any  committee  of  either  branch 
thereof,  to  examine  the  same;  to  deliver  over  to  his  suc- 
cessor in  office  all  moneys,  books,  papers,  furniture 
and  other  effects  belonging  to  or  preserved  in  his 
office;  and  to  perform  all  other  duties  imposed  upon 
bim  by  law.  Section  2654  directs,  among  other  thinks, 
that: 

**  Nothing  in  this  act  shall  be  construed  to  deprive 
the  state  land  board  of  the  power  to  invest  or  dispose 
of  the  funds  derived  from  the  sale  of  public  lands  as 
is  now  or  may  be  provided  by  law.*' 

By  the  Laws  of  1913,  Chapter  259,  page  499,  the  state 
land  board  may  require  the  State  Treasurer  to  deposit 
in  qualified  state  depositories  any  surplus  of  the  funds 
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referred  to,  which  are  not  loaned  or  invested  in  school 
district  bonds. 

By  an  act  of  the  territorial  legislature  passed  in 
January,  1856  (Laws  of  Oregon  1855-56,  p.  69),  it  was 
provided  that  the  superintendent  of  schools  of  each 
county  should  offer  for  sale  the  school  lands  in  his 
respective  county.  Provision  was  made  for  the  adver- 
tisement of  sales,  price  and  conditions  of  payment,  to 
wit,  one  fourth  of  the  purchase  money  in  hand  and  the 
remainder  to  be  secured  by  a  note  of  the  purchaser 
payable  to  the  territorial  treasurer  for  the  use  of  the 
common  school  fund.    Section  8  is  as  follows : 

**It  shall  be  the  duty  of  any  super tintendent  of 
schools,  within  ten  days  after  receiving  any  money, 
notes,  or  securities  under  the  provisions  of  this  act, 
to  deposit  the  same  with  the  territorial  treasurer  and 
file  with  the  territorial  auditor,  duplicate  receipts  of 
all  such  deposits. '^ 

It  was  provided  by  Section  9  of  the  act  that  it  should 
be  the  duty  of  the  territorial  treasurer  to  loan  any 
money  belonging  to  the  common  school  fund  which 
might  be  in  the  territorial  treasury,  the  loans  to  be 
secured  by  a  mortgage  on  real  estate.  Section  10  au- 
thorized the  superintendent  of  common  schools  of  the 
respective  counties  to  execute  and  deliver  deeds  of 
conveyance  to  purchasers  of  school  lands  when  thereto 
entitled.  It  is  contended  by  counsel  for  plaintiff  that 
this  territorial  statute  became  obsolete  upon  the  adop- 
tion of  the  state  Constitution.  However,  when  the 
Constitution  became  effective  February  14, 1859  (Arti- 
cle XVIII,  Section  7),  all  territorial  laws  then  in  force 
and  consistent  therewith  were  by  virtue  of  the  article 
just  cited,  continued  in  force  until  altered  or  repealed. 

It  may  therefore  be  stated  that,  beginning  in  1856, 
the  portion  of  the  duties  now  devolving  upon  the  state 
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land  board  in  regard  to  the  sale  of  school  lands  was  im- 
posed upon  the  several  superintendents  of  schools  in 
their  respective  counties.  That  part  of  the  duties  of 
the  board  relating  to  the  loaning  of  the  school  funds 
was  performed  by  the  territorial  treasurer,  who  was 
then  the  custodian  of  the  notes  and  securities  pertain- 
ing to  the  school  funds.  This  is  practically  the  only 
statutory  signification  that  we  find  relating  to  this  im- 
portant trust.  Under  this  law  the  ship  of  state  sailed 
along  without  encountering  any  reefs  or  shoals  of 
litigation  in  regard  to  who  should  be  the  custodian  of 
these  securities  until  A.  D;  1914. 

We  have  referred  somewhat  at  length  to  the  differ- 
ent statutes  enacted  since  the  state  was  admitted  into 
the  Union,  not  only  for  the  purpose  of  ascertaining 
what  the  enactments  are  in  this  respect,  but  also  to 
learn  whether  or  not  the  legislature  has  seen  fit  to  an- 
nul or  change  the  custom  relating  to  the  care  and 
custody  of  the  securities  mentioned,  which  came  into 
vogue  by  virtue  of  the  territorial  law.  This  law  is 
perfectly  consistent  with  the  Constitution,  and,  with 
the  aid  of  the  learned  counsel  upon  both  sides,  we  are 
unable  to  find  that  it  has  ever  been  altered  or  repealed 
in  so  far  as  the  same  relates  to  the  custody  of  the 
notes  and  mortgages  referred  to.  By  virtue  of  the 
Constitution  it  is  therefore  in  full  force:  Runyan  v. 
Winstock,  55  Or.  202  (104  Pac.  417, 105  Pac.  895) ;  Stev- 
ens V.  Myers,  62  Or.  372  (121  Pac.  434,  126  Pac.  29). 
It  is  important  to  note  that  the  clause  in  the  act  of 
1880  authorizing  the  clerk  of  the  state  land  board  to 
receive  and  receipt  for  money  payable  to  the  board 
npon  the  securities  in  question  was  expressly  repealed 
by  the  act  of  1907  (Gen.  Laws,  1907,  p.  208),  as  under 
the  act  of  1880  there  might  be  a  necessity  for  the  clerk 
of  the  board  to  have  the  custody  of  these  documents 


278  State  v.  Kay.  [74  Or. 

for  convenience  in  collecting  interest,  etc.  The  strictly 
official  duties  of  the  State  Treasurer,  as  such  officer,  as 
distinguished  from  his  duties  as  ex  ofjlcio  a  member  of 
the  state  land  board,  are  to  a  certain  extent  blended 
and  cannot  be  entirely  separated.  In  the  absence  of 
statutory  authority  therefor,  the  State  Treasurer  can- 
not be  relieved  of  his  official  responsibility  as  custodian 
of  the  notes,  mortgages  and  records  described  in  the 
writ  by  delivering  the  same  into  the  custody  or  entire 
control  of  the  clerk  of  the  board  or  any  other  officer. 
If  any  change  is  desired,  the  legislature  is  now  in  ses- 
sion, and  can  provide  therefor,  or  remove  any  doubt 
that  may  exist. 

No  question  relating  to  the  collection,  investment,  or 
paying  out  of  the  funds  or  any  dealings  with  third 
parties  who  are  not  officers  of  the  state  is  involved  in 
this  proceeding.  Neither  is  there  any  complaint  as  to 
any  representative  of  the  state  being  denied  access  to 
the  securities  and  records  involved. 

4.  In  order  to  promote  justice,  the  writ  of  mandamus 
may  properly  issue  to  compel  the  State  Treasurer  or 
other  officer  to  perform  an  act  which  the  law  specially 
enjoins,  but  the  writ  will  not  lie  unless  the  duty  sought 
to  be  enforced  is  legally  defined :  Section  613,  K  0.  L. ; 
Ball  V.  Lappius,  3  Or.  56 ;  Mackin  v.  Portland  Gas  Co., 
38  Or.  120  (61  Pac.  134,  62  Pac.  20,  49  L.  B.  A.  596) ; 
McGee  v.  Beckley,  54  Or.  253  (102  Pac.  303,  103  Pac. 
61) ;  First  Nat.  Bank  of  Topeka  v.  Heflehower,  58  Kan. 
792  (51  Pac.  225) ;  26  Cyc  151,  234. 

The  lower  court  erred  in  granting  the  peremptory 
writ,  and  the  judgment  is  reversed  and  the  writ  dis- 
missed. BSVEBSED, 
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PEACOCK  V.  KIEKLAND. 

(145  Pac.  281.) 

Principal  and  Surety — O1)ligation  of  Snrety—Coiuitniction. 

1.  The  obligation  of  a  surety  cannot  be  enlarged  beyond  the  terms 
of  Mb  undertaking. 

BoiAovtn— tJndortakliig  of  Plaintifl— Liability — Statatory  ProvlBloDa. 

2.  Section  286,  L.  O.  L.,  requiring  plaintiff  in  claim  and  delivery 
to  give  an  undertaking  conditioned  ''for  the  prosecution  of  the  action," 
and  for  return  of  the  property,  etc.,  merely  requires  plaintiff  to  prose- 
cute the  action  in  good  faith  without  unnecessary  delay,  and  failure 
to  prosecute  the  action  to  effect  is  not  a  breach  of  the  undertaking. 

Principal  and  Siirety— Foziner  Adjudication — Qnestiona  Ctondudod. 

3.  A  judgment  on  the  merits  dismissing  an  action  in  claim  and 
delivery  and  for  defendant  for  costs  and  disbursements  conclusively 
determines  the  rights  of  the  parties  on  the  merits,  in  view  of  Sections 
153,  198,  Lw  O.  L.,  permitting  the  parties  to  settle  the  status  of  the 
property,  and  bars  an  action  on  plaintiff's  undertaking  except  for  costs 
and  disbursements. 

Judgment— Concliudyeneflft—PartiaB  Oondnded— AaslgneeB. 

4.  Under  Section  756,  L.  O.  L.,  making  a  judgment  concluMve  be- 
tween the  parties  and  their  representatives  and  successors  in  interest 
by  title  subsequent  to  the  commencement  of  the  suit,  a  judgment  is  as 
conclusive  on  an  assigned  thereof  as  on  the  assignor. 

[As  to  conclusiveness  of  judgment  upon  persons  not  parties  to 
the  action,  see  note  in  2  Am.  St.  Bep.  876.] 

Seplerin— Judgment— Betmn  of  Property— AltematlYo  Judgment  for 
Value. 

5.  Under  Sections  153,  198,  L.  O.  L.,  authorizing  assessment  of  the 
value  of  the  property  in  controversy  in  an  action  for  the  recovery 
thereof,  and  declaring  that,  where  the  property  has  been  delivered  to 
plaintiff  and  defendant  claims  a  return,  a  judgment  for  defendant 
may  be  for  a*retum  or  the  value  thereof,  in  case  a  return  cannot  be 
had,  judgment  for  return  is  an  essential  condition  precedent  for  an 
alternative  judgment  for  value. 

[As  to  necessity  that  verdict  in  replevin  give  separate  valuation 
of  several  articles  involved,  see  note  in  Ann.  Gas.  1912D,  849.] 

From  Linn :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

This  is  an  action  by  Ella  Peacock  against  John  E. 
Kirkland,  J.  D.  Isom  and  A.  M.  Holt 


280  Peacock  v.  Eirkland.  [74  Or. 


The  plaintiff  issued  execution  on  a  judgment  in  her 
favor  against  one  Albert  Peacock,  and  placed  it  in 
the  hands  of  the  sheriff  of  Linn  County,  who  by  virtue 
thereof  levied  upon  and  took  into  his  possession  cer- 
tain chattels  as  the  property  of  the  defendant  in  the 
writ.  At  this  juncture  the  defendant  Kirkland  com- 
menced replevin  against  the  sheriff  to  recover  the  prop- 
erty and  gave  an  undertaking  with  the  other  defend- 
ants here  as  sureties  in  double  the  value  of  the  property 
**for  the  prosecution  of  said  action  and  for  the  re- 
turn of  said  property  to  the  said  defendant,  if  return 
thereof  be  adjudged,  and  for  the  payment  to  the  said 
defendant  of  such  sum  as  may  from  any  cause  be 
recovered  against  the  said  plaintiff.'*  In  pursuance 
of  this  undertaking  and  the  statutory  affidavit,  the 
coroner  of  the  county  took  the  chattels  from  the  pos- 
session of  the  sheriff  and  delivered  them  to  the  defend- 
ant Kirkland.  Afterward,  in  the  trial  of  the  replevin 
action,  the  jury  returned  a  verdict  as  follows: 

**We,  the  jury  impaneled  in  the  above-entitled  case, 
find  for  the  defendant. '  * 

Upon  this  verdict  the  court  rendered  a  judgment  in 
these  words: 

**It  is  therefore  ordered  by  the  court  that  plaintiff's 
complaint  herein  be  and  the  same  is  hereby  dismissed, 
and  that  the  defendant  recover  his  costs  and  disburse- 
ments herein  taxed  at  $29.20.'' 

It  is  without  dispute  in  the  testimony  that  the  de- 
fendant Kirkland  before  the  commencement  of  this 
action  paid  the  costs  and  disbursements  thus  taxed  in 
the  judgment,  although  issue  is  joined  in  the  pleadings 
on  that  subject.  The  breach  of  the  undertaking  is  thus 
assigned  in  the  complaint : 
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'*That  the  action  wherein  John  E.  Kirkland  was 
plaintiff  and  D.  S.  Smith  was  defendant,  as  herein- 
above alleged,  has  long  since  terminated,  and  that  the 
defendants  have  violated  said  undertaking  in  this: 
That  they  have  not  prosecuted  said  action  according 
to  the  provisions  of  said  bond  and  have  failed  and 
refused  to  return  said  property  or  any  part  or  portion 
thereof,  as  conditioned  in  said  undertaking  above  set 
out,  and  have  failed  to  make  payment  for  the  value  of 
said  property  of  $640  or  any  portion  thereof,  but  that 
said  defendants  retain  possession  of  said  property, 
and  that  by  reason  thereof  there  is  now  due  and  owing 
and  unpaid  upon  said  undertaking  the  sum  of  $640, 
with  interest  thereon  at  6  per  cent  per  annum  from  the 
7th  day  of  November,  1910,  and  for  the  sum  of  $29.20 
costs,  with  interest  thereon  from  the  4th  day  of  Octo- 
ber, 1911,  no  part  of  which  has  been  paid." 

Alleging  an  assignment  to  herself  of  the  undertaking 
and  judgment,  the  plaintiff  brings  this  action  and  de- 
mands  judgment  for  $640,  as  the  value  of  the  property, 
and  the  further  sum  of  $29.20,  as  costs,  together  with 
the  taxable  expenses  of  the  present  action.  All  the 
allegations  of  the  complaint,  except  the  breach  as- 
signed and  the  transfer  of  the  judgment  and  undertak- 
ing to  the  plaintiff,  are  admitted  by  the  answer.  That 
pleading  alleges  the  trial  of  the  replevin  action,  the 
verdict  of  the  jury  and  judgment  above  mentioned,  and 
the  payment  to  the  clerk  of  the  money  awarded  by  that 
judgment.  The  defendants  averred  that  they  duly 
prosecuted  the  action  to  final  determination  and  that 
otherwise  they  have  duly  performed  all  the  conditions 
of  said  undertaking  to  be  by  them  performed.  The 
plaintiff  traverses  all  the  new  matter  in  the  answer. 
All  the  facts  thus  stated  appear  either  by  the  record 
or  by  unchallenged  testimony.  At  the  close  of  plain- 
tiff's case  the  defendants  moved  for  a  judgment  of 
nonsuit  in  their  favor,  which  was  denied,  and  at  the 
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close  of  all  the  testimony  asked  for  a  directed  verdict 
in  their  favor,  which  was  also  refused.  Under  in- 
structions to  which  defendants  excepted,  and  which 
are  hereinafter  set  out,  the  jury  returned  a  verdict  for 
the  plaintiff  for  $640.  From  the  ensuing  judgment  the 
defendants  appeal.  Bevebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Gaie  8.  Hill  and  Mr.  George  W.  Wrightj  with  an 
oral  argument  by  Mr.  Hill. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  WecUherford  <&  Weatherford,  with  an  oral 
argument  by  Mr.  James  K.  Weatherford. 

Mr.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  It  is  well  settled  in  this  state  that  the  obligation 
of  a  surety  cannot  be  enlarged  beyond  the  terms  of 
his  undertaking.  The  authorities  are  collated  in  the 
case  of  Woodle  v.  Settlemyer,  71  Or.  .25  (141  Pac. 
205),  by  Mr.  Justice  Ramsey  in  the  latest  utterance  of 
this  court  upon  that  subject. 

2.  The  obligors  in  the  instrument  in  question  pledged 
themselves  for  the  performance  of  three  things:  (1) 
For  the  prosecution  of  the  action;  (2)  for  the  return 
of  the  property  to  the  defendant  in  replevin  if  return 
should  be  adjudged;  and  (3)  for  the  payment  to  the 
defendant  of  such  sum  as  from  any  cause  might  be 
recovered  from  the  plaintiff  there.  The  payment  of 
the  money  unquestionably  has  been  performed.  The 
action  was  prosecuted  to  a  final  determination.  Many 
cases  are  cited  by  the  plaintiff  holding  that  the  prosecu- 
tion of  an  action  in  replevin  must  be  to  a  successful 
conclusion  on  the  part  of  the  one  claiming  the  goods. 
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Without  exception,  however,  the  precedents  upon  which 
she  relies  are  those  arising  under  a  statute  where  the 
undertaking  must  be  given  to  prosecute  with  effect. 
Under  such  a  law  it  is  manifest  that  if  the  plaintiff 
fails  in  his  action  for  claim  and  delivery  he  has  effected 
nothing.  In  other  words,  he  has  not  prosecuted  with 
effect.  Our  statute  imposes  no  such  condition.  It 
merely  requires,  besides  security  for  the  payment  of 
the  money,  judgment  that  the  undertaking  shall  be 
**for  the  prosecution  of  the  action,  for  the  return  of 
the  property  to  the  defendant,  if  return  thereof  be 
adjudged '^  Section  286,  L.  0.  L.  Our  code  goes  no 
further  than  to  require  the  replevin  action  to  be  car- 
ried on  in  good  faith  on  the  merits  without  unneces- 
sary delay. 

3.  It  is  stated  in  Section  153,  L.  0.  L. : 

'*In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  have  not  been  delivered  to 
the  plaintiff,  or  the  defendant  by  his  answer  claim  a 
return  thereof,  the  jury  shall  assess  the  value  of  the 
property,  if  their  verdict  be  in  favor  of  the  plaintiff, 
or  if  they  find  in  favor  of  the  defendant,  and  that  he 
is  entitled  to  a  return  thereof,  and  may  at  the  same 
time  assess  the  damages,  if  any  are  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  detention  or  taking  and 
withholding  such  property. '' 

Further,  in  Section  198,  L.  0.  L.,  it  is  declared  that 
in  such  actions — 

**if  the  property  have  been  delivered  to  the  plaintiff, 
and  the  defendant  claim  a  return  thereof,  judgment  for 
the  defendant  may  be  for  a  return  of  the  property,  or 
the  value  thereof,  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same." 

In  passing,  we  note  that  the  pleadings  in  this  ac- 
tion do  not  disclose  whether  the  defendant  in  the 
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replevin  action  claimed  a  return  of  the  property  or 
not.  Neither  is  it  directly  alleged  in  the  complaint 
here  that  the  execution  debtor  was  in  fact  the  owner 
of  the  property  in  question.  It  is  quite  possible,  under 
these  circumstances,  that  a  judgment  merely  for  the 
defendant  without  reference  to  the  return  of  the  prop- 
erty would  be  a  correct  determination  of  the  replevin 
action.  It  is  not  necessarily  the  case  in  all  such  litiga- 
tion that  the  property  taken  on  the  writ  must  be  re- 
turned to  the  defendant.  It  is  easy  to  conceive  of  a 
case  where  a  plaintiff  might  charge  a  defendant  with 
the  detention  of  property  and  even  take  possession  of 
it  under  a  writ,  when,  in  fact,  the  defendant  had  never 
had  custody  of  nor  any  claim  upon  the  goods.  In  such 
a  case  the  only  judgment  that  could  be  rendered  would 
be  one  simply  for  the  defendant  with  costs  and  dis- 
bursements. There  is  nothing  in  the  complaint  in  this 
action  to  distinguish  the  present  dispute  from  one 
similar  to  the  illustration  given. 

The  plaintiff  argues  that,  the  judgment  dismissing 
the  action  having  been  entered,  that  constituted  a 
breach  of  the  undertaking ;  but  all  the  authorities  cited 
for  her  on  this  subject  are  where  the  replevin  action 
was  either  dismissed  on  the  motion  of  the  plaintiff  or 
by  the  court  for  want  of  prosecution.  In  none  of  them 
was  there  a  trial  on  the  merits  of  the  action,  nor  did 
the  case  go  to  the  verdict  of  a  jury  in  any  instance. 

In  the  replevin  action  here  involved  there  was  an 
opportunity  offered  by  Sections  153  and  198,  L.  0.  L., 
to  settle  the  status  of  the  property  and  the  amount  of 
damages  to  be  assessed  against  the  plaintiff  there  if 
such  was  the  right  adjudication  of  the  issue.  The 
judgment  there  is  conclusive  of  the  rights  of  the  par- 
ties on  the  merits  of  the  action,  and  while  that  decision 
stands  we  cannot  go  behind  it  and  determine  questions 
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that  should  have  been  litigated  in  that  action.  The 
principle  is  enunciated  by  Mr.  Justice  Ramsey  in  Yuen 
Suey  V.  Fleshman,  65  Or.  606,  615  (133  Pac.  803,  806, 
Ann.  Cas.  1915A,  1072),  in  this  language :  ''A  judgment 
or  a  decree  upon  the  merits  is  a  bar  to  a  subsequent  ac- 
tion or  suit  between  the  same  parties,  upon  the  same 
claim  as  to  every  matter  that  was,  or  might  have  been, 
litigated'' — citing  Ruckman  v.  Union  Ry.  Co.,  45  Or. 
578  (78  Pac.  748,  69  L.  R.  A.  480) ;  White  v.  Ladd, 
41  Or.  324  (68  Pac.  739,  93  Am.  St.  Rep.  732) ;  Belle 
V.  Brown,  37  Or.  588  (61  Pac.  1024) ;  Morrill  v.  Morrill, 
20  Or.  96  (25  Pac.  362,  23  Am.  St.  Rep.  95, 11  L.  R.  A. 
155). 

4,  5.  By  force  of  Section  756,  L.  0.  L.,  the  conclu- 
siveness of  a  judgment  operates  not  only  upon  the 
immediate  parties,  but  also  with  equal  sanction  upon 
**  their  representatives  and  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action.'* 
The  plaintiff  here  claiming  as  assignee  of  the  judgment 
in  replevin  in  favor  of  the  then  defendant  sheriflf 
stands  in  no  better  plight  than  he,  and  cannot  now  en- 
large that  judgment  beyond  its  terms.  The  demand 
for  the  value  of  the  property  cannot  be  visited  upon 
these  obligors  because  there  was  no  judgment  for  a 
return  of  the  property.  Judgment  of  return  is  an 
essential  statutory  condition  precedent  for  the  alterna- 
tive judgment  for  the  value  of  the  goods. 

The  defendants  requested  the  court  substantially  to 
withdraw  from  the  jury  any  question  as  to  whether 
or  not  the  bond  was  complied  with  in  the  prosecution 
of  said  action  and  the  return  of  the  property,  and  to 
charge  them  that  the  defendants  have  fulfilled  the 
bond  in  these  two  conditions;  but  the  court  refused 
the  request.  On  the  contrary,  the  judge  instructed 
the  jury  as  follows : 
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**The  term  'prosecution  of  the  action*  does  not  mean 
merely  a  bringing  the  case  on  for  trial;  nor  does  it 
mean  the  trial  of  the  cause.  It  means,  gentlemen  of 
the  jury,  a  prosecution  with  effect,  a  successful  prose- 
cution, a  trial  of  a  cause  wherein  the  person  bringing 
the  action  prevails.  And  if  you  find  from  the  evidence 
that  defendant  herein,  John  E.  Kirkland,  did  not  carry 
his  action  against  D.  S.  Smith  to  a  successful  deter- 
mination, and  that  the  amount  of  $640  has  not  been 
paid,  then  you  would  be  justified  in  fijiding  that  the 
condition  of  this  bond  in  this  particular  has  been 
broken,  and  you  should  bring  in  a  verdict  for  plaintiff 
in  the  sum  of  $640. 

*  *  The  payment  of  the  judgment  of  costs  herein  is  not 
a  bar  to  this  action  to  recover  the  amount  mentioned 
in  the  bond.  The  bond  was  given  for  three  purposes 
at  least :  To  successfully  prosecute  the  action  brought 
by  Kirkland  against  Smith,  which  is  in  evidence  here 
before  you ;  to  redeliver  the  property  in  the  event  the 
case  was  decided  against  Kirkland;  and  to  pay  the 
costs  that  were  adjudged  against  Kirkland.  The  pay- 
ment of  the  costs  was  a  compliance  with  that  term  of 
the  bond,  but  was  not  a  compliance  or  a  fulfillment  of 
the  other  two  terms  of  the  undertaking.  *  * 

There  has  never  been  an  adjudication  for  the  re- 
turn of  the  property.  The  defendants  here  did  not 
delay  the  prosecution  of  the  action,  but  carried  it  to 
final  judgment.  No  situation  is  disclosed  by  the  case 
which  amounts  to  a  violation  of  their  undertaking. 
The  following  precedents  illustrate  the  soundness  of 
this  conclusion:  Howard  v.  Wyatt,  145  Ky.  424  (140 
S.  W.  655) ;  Daniels  v.  Mansbridge,  4  Ind.  Ter.  104 
(69  S.  W,  815) ;  Badlam  v.  Tucker,  18  Mass.  (1  Pick.) 
284;  Ihrig  v.  Bussell,  68  Wash.  70  (122  Pac.  609); 
Citizens*  State  Bank  v.  Morse,  60  Kan.  526  (57  Pac 
116) ;  Vallandingham  v.  Ra7j,  128  Ky.  506  (108  S.  W. 
896) ;  Lewis  v.  McNary,  38  Or.  116  (62  Pac  897). 


Jan.  1915.]     Klamath  Lumber  Co.  v.  Bamber.  287 

The  court  was  in  error  in  refusing  the  defendants* 
motion  for  a  nonsuit  and  for  a  directed  verdict,  as 
well  as  in  giving  the  instructions  mentioned  and  re- 
fusing the  request  of  the  defendants.  For  these  rea- 
sons the  judgment  is  reversed,  and  the  cause  remanded 
to  the  Circuit  Court,  with  directions  to  enter  a  judg- 
ment dismissing  the  action.  Bbvebssd. 


Motion  to  dismigs  denied  Jane  16,  1914. 

On  the  merits  submitted  on  brief  January  11,  affirmed  January  19^ 

1915. 

KLAMATH  LUMBER  CO.  v.  BAMBER. 

(lis  Pac.  359;  145  Pac.  650.) 

Appeal  and  Error— DeclBlons  BoTlewable— Finality  of  Judgment— 
"Abate." 

1.  An  order  that  an  action  abate  is  a  final  judgment  within  Section 
548,  L.  O.  L.y  allowing  an  appeal  from  such  a  judgment;  the  word 
"abate"  meaning  that  the  action  is  utterly  dead  and  cannot  be 
reviewed;  except  by  commencing  anew. 

Pleading — ^Fact  or  Oondnalon— Dissolution  of  Corporation. 

2.  In  corporation's  action  on  notes,  in  which  defendant  pleaded 
in  abatement  that  plaintiff  had  not  filed  the  annual  reports  nor  paid 
the  annual  license  fees  required  by  law,  a  reply  admitting  the  allega- 
tions as  to  filing  its  reports  and  paying  its  license  fees,  and  in  avoid- 
ance averring  that  the  corporation  had  dissolved  and  brings  the  action 
to  wind  up  its  business,  as  is  allowed  by  statute,  is  a  mere  conclusion 
of  law,  the  reply  not  alleging  that  the  steps  required  by  Section  6701, 
Li.  O.  L.,  as  amended  by  Laws  of  1913,  page  465,  providing  for  disso- 
lution by  resolution  of  stockholder's  meeting,  had  been  taken. 

Coiporatlonfl — ^Diaaolution— Judgment. 

3.  Under  Section  6699,  L.  O.  L.,  providing  that  corporations  ex- 
piring by  limitation,  or  dissolved  under  the  provisions  of  Section  6701, 
as  amended  by  Laws  of  1913,  page  465  (requiring  a  filing  of  a  state- 
ment of  vote  of  dissolution  with  the  Secretary  of  State,  etc.),  or  an- 
nulled by  forfeiture  or  other  cause  by  the  judgment  of  the  court,  to 
continue  as  bodies  corporate  for  five  years  to  settle  their  business, 
where  the  corporation  has  not  expired,  by  limitation,  the  "forfeiture 
or  other  cau8e"~must  either  or  both  be  the  result  of  a  judgment  of  the 
court. 

[As  to  discretion  of  court  in  respect  to  kind  of  judgment  to  be 
entered  against  corporation  for  violation  of  law  where  statute  pre- 
scribes forfeiture  of  franchise  as  penalty,  see  note  in  Ann.  Cas. 
1912D,  822.] 
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Oorporations — ^Dissoliition — ^Proceedinga — ^Statute. 

4.  Sections  6716-6719,  !«.  O.  L.,  providing  that  a  corporation 
neglecting  for  two  consecutive  years  to  furnish  to  the  Secretary  of 
State  any  statement  required  by  law,  or  to  pay  any  license  fee,  shall 
be  dissolved,  requiring  the  Secretary  of  State  to  report  to  the  Gov- 
ernor a  list  of  delinquent  corporations,  whereupon  the  Governor  %hall 
by  proclamation  declare  them  dissolved,  and  providing  a  penalty  for 
exercising  the  corporate  powers  thereafter,  are  penal  and  must  be 
strictly  construed,  and  failure  to  pay  the  fees  does  not  \pslt>  facto  dis- 
solve a  corporation,  but  the  filing  of  a  list  and  proclamation  are 
necessary  to  dissolution. 

[As  to  acta  and  proceedings  to  dissolve  corporations,  see  note 
in  134  Am.  St.  Rep.  3a9.] 


Oorporation»— Bight  to  Sne — NoncompUaace  With  Statate. 

5.  Under  the  express  provision  of  Section  6708,  L.  O.  L.,  a  domestic 
corporation,  which  has  failed  to  pay  the  last  annual  license  tax,  cannot 
maintain  any  suit  in  any  court  of  justice  within  the  state  while  such 
delinquency  continues. 

Abatement  and  BevlYal — ^Plea  in  Abatement— Diq;K>8itlon. 

6.  A  plea  in  abatement  cannot  be  joined  with  a  plea  in  bar,  and 
must  be  disposed  of  before  an  answer  to  the  merits  can  be  considered. 

Oorporations — ^Plea  In  Abatement — ^Waiver  by  Answer  to  Merita. 

7.  In  view  of  Section  6709,  L.  O.  L.,  providing  that  a  plea  that 
any  domestic  corporation  has  not  paid  any  tax  or  fee  required  by  law 
may  be  interposed  at  any  time  before  trial  on  the  merits,  and,  if  issue 
be  joined  thereon,  it  shall  be  first  tried,  and  mere  filing  of  an  answer 
to  the  merits  does  not  of  itself  deprive  the  defendant  of  a  separate 
plea  in  abatement,  based  on  the  corporation's  delinquency. 

From  Klamath:  Hbnbt  L.  Benson,  Judge. 

In  Banc.    Statement  by  Mb.  Chief  Justice  McBbide. 

This  is  an  action  by  the  Klamath  Lumber  Company, 
a  corporation,  against  Stella  M.  Bamber  and  F.  C. 
Bamber.  Respondent  now  moves  to  dismiss  the  ap- 
peal. Plaintiff,  which  is  a  corporation,  brought  an 
action  against  defendants  upon  three  promissory  notes. 
Defendants  pleaded  in  abatement  that  plaintiff  in  doing 
business  in  the  State  of  Oregon  without  having  com- 
plied with  Sections  6707  and  6708,  L.  0.  L.,  by  filing  the 
reports  and  paying  the  license  fees  required  by  the 
statute.  Plaintiff  replied,  and,  upon  trial  of  defend- 
ants' motion  for  judgment  upon  the  pleadings,  the 
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court  found  for  defendants,  and  rendered  the  following 
judgment : 

*  *  This  cause  coming  on  to  be  heard  at  this  time  upon 
defendants '  motion  for  judgment  on  the  pleadings,  and 
the  court  being  fully  advised  in  the  premises,  it  is 
hereby  ordered  and  adjudged  that  the  plaintiff's  ac- 
tion herein  abate,  and  that  the  defendants  have  and 
recover  their  costs  and  disbursements  herein  taxed  at 
$23.90/' 

The  plaintiff  appealed  to  this  court  from  the  above 
judgment,  and  defendants  move  to  dismiss  the  appeal, 
for  the  reason  that  the  judgment  appealed  from  is  not 
a  final  judgment  within  the  meaning  of  Section  548, 

l:  o.  l. 

Mr.  W.  H.  A.  Rentier,  for  the  motion. 
Mr.  W.  M.  Dunccm,  contra. 

Opinion  by  Mr.  Chibp  Justice  McBridb. 

1.  The  effect  of  the  order  abating  the  action  and 
awarding  costs  and  disbursements  to  defendants  was  to 
dismiss  and  terminate  the  case.  Plaintiff  could  not  af- 
ter such  a  judgment  proceed  in  the  same  action  by  pay- 
ing up  its  delinquent  fees  and  making  its  reports.  As 
used  in  reference  to  actions  at  law,  the  word  *  *  abate ' ' 
means  that  the  action  is  utterly  dead  and  cannot  be 
revived  except  by  commencing  anew:  Bouvier's  Law 
Diet.,  tit  ** Abatement";  Words  &  Phrases,  same 
title. 

Plaintiff's  action  was  terminated  by  the  judgment, 
and  it  is  eo  instante  liable  to  a  levy  of  execution  for 
costs. 

The  motion  is  overruled. 

Motion  to  Dismiss  Denied. 

T4  Or.— 10 
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Affirmed  January  19,  1915. 

On  the  Merits. 

(145  Pac.  650.) 

In  Banc.    Statement  by  Mr.  Justice  Burnett. 

The  plaintiff  brought  an  action  in  the  usual  form 
against  the  defendants  to  recover  the  amount  of  three 
promissory  notes  executed  and  delivered  by  them  to  the 
plaintiff.  On  August  18,  1913,  the  defendants  filed  a 
plea  in  abatement  in  which,  after  alleging  their  own 
residence  in  Klamath  County  for  three  years,  and  that 
the  plaintiff  has  been  doing  business  in  that  couuty 
since  June  15,  1910,  they  state: 

**That  the  plaintiff  has  not  filed  *the  annual  reports 
as  required  by  law  for  the  year  ending  June  30,  1912, 
and  1913,  nor  has  it  paid  the  annual  license  fees  for 
the  year  ending  June  30,  1913,  and  1914,  as  required 
by  an  act  providing  for  the  licensing  of  domestic  cor- 
porations and  foreign  corporations,  joint-stock  com- 
panies and  associations,  to  provide  for  the  recording 
and  filing  of  certain  information  concerning  corpora- 
tions, joint-stock  companies,  and  associations,  etc.,  ap- 
proved February  16,  1903,'  in  violation  of  and  in 
derogation  of  the  express  requirements  and  commands 
of  said  statute,  and  is  a  delinquent  corporation,  and 
has  no  rights  or  standing  in  any  court  of  justice  in 
this  state  under  and  by  virtue  of  said  statute  to  main- 
tain any  suit  or  action  in  any  court  of  said  state,  and 
is  in  default  of  the  payment  as  aforesaid  of  its  license 
fees,  and  is  in  default  of  making  its  annual  reports  as 
required  by  law." 

On  the  same  day  the  defendants  filed  an  answer  to 
the  merits  in  which  they  allege  three  separate  defenses, 
one  a  denial  of  every  allegation  of  the  complaint,  ex- 
cept signing  the  notes,  another  lack  of  consideration, 
and,  third,  a  counterclaim.     The  plaintiff  filed  a  reply 
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on  September  3d,  denying  the  new  matter  in  the  an- 
swer, and  on  the  following  day  replied  to  the  plea  in 
abatement,  traversing  it  in  some  particulars,  and  made 
the  following  averment: 

**  Admits  the  allegation  of  paragraph  3  as  to  filing 
its  reports  and  paying  its  annual  license  fees,  but  in 
avoidance  says  this  is  not  necessary,  as  the  corpora- 
tion has  dissolved  and  only  brings  this  action  to  wind 
up  its  business,  as  is  allowed  by  statute. ' ' 

Submitted  on  brief  under  the  proviso  of  Supreme 
Court  Eule  18 :  56  Or.  622  (117  Pac.  xi).     Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  W.  M.  Duncan. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  W.H.  A.  Renner. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

2.  The  plaintiff  would  excuse  itself  from  payment  of 
the  annual  license  fees  mentioned  in  the  plea  by  re 
liance  upon  Section  6699,  L.  0.  L.,  reading  thus : 

**A11  corporations  that  expire  by  limitation  specified 
in  their  articles  of  incorporation,  or  are  dissolved  by 
virtue  of  the  provisions  of  Section  6701,  or  are  annulled 
by  forfeiture  or  other  cause  by  the  judgment  of  a 
court,  continue  to  exist  as  bodies  corporate  for  a 
period  of  five  years  thereafter,  if  necessary  for  the 
purpose  of  prosecuting  or  defending  actions,  suits,  or 
proceedings  by  or  against  them,  settling  their  business, 
disposing  of  their  property,  and  dividing  their  capital 
stock,  but  not  for  the  purpose  of  continuing  their  cor- 
porate business." 

Section  6701,  L.  0.  L.,  to  which  allusion  is  there 
made,  was  amended  by  the  act  of  February  26,  1913 
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(Laws  1913,  c.  238).  As  thus  amended,  the  latter  sec- 
tion provides  for  dissolution  of  a  corporation  by  the 
action  of  a  stockholders*  meeting  called  for  such  pur- 
pose. Certain  requirements  are  there  prescribed,  re- 
lating to  the  form  of  resolution  to  be  adopted  and  the 
fee  to  be  paid,  and  the  following  provision  is  then 
made  in  the  act: 

*'The  filing  by  the  secretary  of  a  corporation  of 
proof  of  the  passage  of  a  resolution  of  dissolution,  as 
hereinbefore  provided,  shall  not  be  sufficient  to  absolve 
such  corporation  from  the  payment  of  any  annual 
license  fee  required  by  law,  unless  the  directors  of  such 
corporation  shall,  by  a  majority  vote,  have  also 
adopted  a  resolution  to  dissolve  such  corporation,  and 
proof  thereof  shall  have  been  furnished  to  the  Secre- 
tary of  State  by  the  written  statement  of  the  secretary 
of  such  corporation,  setting  forth  a  true  copy  of  such 
resolution  and  showing  the  vote  by  which  the  same  was 
adopted,  and  that  such  corporation  is  proceeding  to 
dissolve,  which  statement  shall  be  signed  and  sworn  to 
by  such  secretary. '  * 

The  confession  and  avoidance  in  the  reply  to  the 
plea  does  not  disclose  that  the  steps  required  by  Sec- 
tion 6701  were  taken,  and  consequently  amount  to  noth- 
ing more  than  a  conclusion  of  law.  The  facts  concern- 
ing the  requirements  of  the  statute  should  have  been 
alleged,  if  the  plaintiff  was  proceeding  to  dissolve,  and 
would  thereby  escape  the  payment  of  fees. 

3.  Referring  again  to  Section  6699,  L.  0.  L.,  we  ob- 
serve that  the  plaintiff  does  not  appear  to  claim  that  its 
corporate  existence  expired  by  limitation.  Neither  is 
it  disclosed  that  it  was  annulled  by  forfeiture  or  other 
cause  by  the  judgment  of  any  other  court.  It  was  con- 
tended that,  by  the  language  of  that  section,  the  term 
^'forfeiture"  was  not  necessarily  controlled  or  quali- 
fied by  the  words  ''by  the  judgment  of  a  court."    In 
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OUT  opinion^  however,  the  converse  is  true,  and  the 
words  **forfeitiire  or  other  cause"  are  to  be  included  in 
the  same  category,  and  either  or  both  must  be  the 
result  of  a  judgment  of  a  court.  The  conclusion  on 
this  point  is  that  the  plaintiff  can  claim  nothing  under 
the  provision  of  that  section. 

4.  Another  contention  of  the  plaintiff  is  based  on 
Sections  6716-6719,  inclusive.  It  is  said  in  Section 
6716: 

**If  any  corporation  organized  or  formed  under,  by, 
or  pursuant  to  the  laws  of  this  state,  whether  now  ex- 
isting or  hereafter  created  *  *  shall,  for  two  consecu- 
tive years,  neglect  or  refuse  to  furnish  to  the  Secretary 
of  State  any  statement  required  to  be  furnished  under 
any  law  of  this  state,  or  to  pay  to  the  State  Treasurer 
any  license  fee  required  to  be  paid  under  any  law  of 
this  state,  it  shall  be  dissolved  in  the  manner  hereafter 
provided,  and  all  powers  conferred  by  law  upon  such 
corporation  are  hereby,  declared  inoperative  and  void, 
unless  the  Governor  shall,  for  good  cause  shown  to 
him,  give  further  time  for  the  filing  of  any  such  state- 
ment and  the  payment  of  any  such  license  fee.  •  •  " 

This  is  part  of  the  act  of  1905  found  in  Chapter  172 
of  the  laws  of  that  year.  Other  sections  of  the  same 
statute  require  that  the  Secretary  of  State  shall  report 
to  the  Governor  a  list  of  all  delinquent  corporations  on 
or  before  the  first  Monday  in  January  of  each  year, 
and  that  the  Governor  shall  forthwith  issue  his  procla- 
mation declaring  such  corporations  dissolved  and  their 
articles  of  incorporation  revoked  and  repealed.  Pub- 
lication of  the  proclamation  and  other  details  are  re- 
quired and  a  penalty  provided  for  any  one  who  shall 
exercise  the  corporate  powers  involved  after  the  issu- 
ance of  the  proclamation.  The  construction  of  this 
act  urged  by  the  plaintiff  is  that  the  failure  to  pay  the 
fees  required  ipso  facto  works  a  dissolution  of  the 
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corporation,  with  the  result  that,  for  a  period  of  five 
years  thereafter  named  in  Section  6699,  it  may  prose- 
cute or  defend  actions  or  suits  in  the  settlement  of  its 
business,  etc.  The  statute  of  1905  is  penal  in  its 
nature,  and  provides  for  a  forfeiture  of  corporate 
powers,  and  must  therefore  be  strictly  construed. 
Beading  all  the  terms  of  the  act  together,  it  is  plain 
that  the  filing  of  the  list  by  the  Secretary  of  State  and 
the  proclamation  by  the  Governor  are  integral  parts 
of  the  process  of  dissolution  which  we  cannot  disre- 
gard. From  this  point  of  view,  therefore,  we  are  still 
compelled  to  say  that  the  plaintiff  has  not  shown  such 
a  state  of  affairs  as  warrants  us  in  saying  that  it  was 
dissolved  to  the  extent  of  exempting  it  from  the  pay- 
ment of  fees. 

5.  In  our  judgment  the  situation  is  controlled  by 
Section  6708,  L.  0.  L.,  which  declares: 

*'No  domestic  corporation,  and  no  foreign  corpora- 
tion, joint-stock  company,  or  association,  which  shall 
have  failed  to  pay  the  last  annual  license  fee,  or  any 
other  tax  or  fee  which  shall  have  become  due  and  paya 
ble  against  it,  as  provided  in  this  act  or  any  law  of 
this  state,  shall  be  permitted  to  maintain  any  suit,  ac- 
tion, or  proceeding  in  any  court  of  justice  within  this 
state,  while  such  delinquency  shall  continue.  •  •  »* 

In  the  analogous  case  of  Hirschfeld  v.  McCuUagh, 
64  Or.  502  (127  Pac.  541),  we  held  that  under  such 
circumstances  the  courts  would  be  closed  against  the 
offending  corporation  while  its  delinquency  continued. 

6.  It  is  further  urged  that  the  defendants  waived  the 
plea  in  abatement  by  answering  to  the  merits.  Since 
Hopwood  V.  Patterson,  2  Or.  49,  it  has  been  the  rule  in 
this  state  that  a  plea  in  abatement  cannot  be  joined 
with  a  plea  in  bar  and  must  be  disposed  of  before  an 
answer  to  the  merits  can  be  considered :  Le  Grande  v. 
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Portland  Public  Market,  58  Or.  126  (113  Pac.  25) ; 
Rafferty  v.  Davis,  54  Or.  77  (102  Pac.  305) ;  ffarmow 
V.  Birrell,  58  Or.  410  (115  Pac.  141). 

7.  These  precedents  would  control  the  case  against 
the  contention  of  the  defendants,  if  they  had  in  fact 
joined  the  plea  in  abatement  and  their  defense  to  the 
merits  in  the  same  pleading.  The  record,  however, 
does  not  disclose  such  a  condition.  Although  filed  on 
the  same  day,  the  plea  in  abatement  was  in  a  separate 
statement  of  the  defendants '  reasons  for  defeating  the 
present  action  while  the  defenses  on  the  merits  were 
embodied  in  an  entirely  separate  document.  Under 
such  circumstances,  the  only  requisite  is  that  the  plea 
in  abatement  shall  be  first  considered  and  determined, 
and  that  was  the  procedure  in  this  instance.  In  the 
present  case  this  conclusion  is  strengthened  by  refer- 
ence to  Section  6709,  to  this  effect  that : 

**A  plea  that  any  domestic  corporation  or  foreign 
corporation,  joint-stock  company,  or  association  has 
not  paid  any  tax  or  fee  required  by  any  law  of  this 
state,  and  which  is  then  due  and  payable,  may  be  inter- 
posed at  any  time  before  trial  upon  the  merits  in  any 
action,  suit,  or  proceeding,  and,  if  issues  be  joined 
upon  such  plea,  the  same  shall  be  first  tried." 

This  section  plainly  contemplates  that  the  mere  fil- 
ing of  an  answer  to  the  merits  will  not  of  itself  deprive 
the  defendant  of  the  plea  in  abatement,  based  upon  the 
delinquency  of  the  corporation,  but  that,  whenever 
such  failure  of  duty  appears  at  any  time  before  the 
trial  of  the  action,  the  defendant  may  interpose  the 
plea. 

It  follows  that  the  judgment  must  be  affirmed. 

Apfibmed. 
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JOSEPH  MILLING  CO.  v.  JOSEPH.* 

(144  Pac.  465.) 

Waten  «iid  Waterconnas— Appropriation— Leakage. 

1.  In  calculating  water  appropriated  for  power  or  other  purpose, 
that  lost  by  leakage  of  the  ditches  and  flumes  of  the  appropriator, 
reasonable  care  and  diligence  in  their  construction  and  maintenance 
being  had,  will  be  considered. 

[As  to  right  of  one  land  owner  to  accelerate  or  diminish  flow 
of  water  to  or  from  the  lands  of  another,  see  note  in  85  Am.  St. 
Kep.   707.] 

Waters  and  Waterconrsee — ^Appropriation—Abandonment. 

2.  Nonuser  of  a  portion  of  water  appropriated  for  power,  by  rea- 
son of  improvements  put  in  by  the  appropriator  making  use  of  all  of 
it  not  necessary,  as  it  was  before  the  improvements,  to  run  all  his 
machinery,  does  not  operate  as  an  abandonment  of  his  right,  anless 
such  nonuser  continue  an  unreasonable  time. 

From  Wallowa :  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Bamsby. 

This  is  a  suit  in  equity  by  the  Joseph  Milling  Com- 
pany, a  private  corporation,  the  Joseph  Waterworks 
Company,  a  private  corporation,  and  the  Joseph  Light 
&  Power  Company,  a  private  corporation,  against  the 
City  of  Joseph,  a  municipal  corporation,  J.  H.  Thomp- 
son, its  mayor,  I.  H.  Bobinson,  J.  A.  Blevans,  Wesley 
Duncan,  Ed.  Berland,  Ed.  Eben  and  J.  M.  Thompson, 
councilmen  of  the  City  of  Joseph ;  J.  M.  Mitchell,  the 
Dobbin  Ditch  Company,  a  private  corporation;  the 
Wrenn-Dobbin  Ditch  Company,  a  private  corporation ; 
the  Big  Bend  Water  Ditch  Company,  a  private  corpo- 
ration ;  the  Citizens '  Water  Ditch  Company,  a  private 
corporation,  defendants  and  the  Farmers '  Water  Ditch 
Company,  a  private  corporation,  and  the  Silver  Lake 


*On  the  question  of  the  abandonment  or  loss  of  rights  of  prior  ap- 
propriator of  water,  see  note  in  30  L.  B.  A.  265.  Beporter. 
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Ditch  Company,  a  private  corporation,  appellants,  to 
establish  the  plaintiffs '  rights,  by  prior  appropriation, 
to  2,400  miner's  inches  of  the  waters  of  Wallowa  Eiver, 
in  Wallowa  County,  for  power  purposes,  and  to  re- 
strain the  defendants  from  interfering  therewith. 
The  court  below  rendered  a  de<jree  establishing  the 
rights  of  the  parties  to  said  waters-  The  Farmers' 
Water  Ditch  Company  and  the  Silver  Lake  Ditch 
Company,  defendants,  appeal.  The  facts  appear  suffi- 
ciently in  the  opinion. 

Affibmed.    Beheabinq  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  A.  M.  Runnells  and  Messrs.  Cochran  <&  Eberhard, 
with  oral  arguments  by  Mr.  Runnells  and  Mr.  Colon 
R.  Eberhard. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Crawford  d  Eakin  and  Mr.  James  A.  Bur- 
leigh, with  an  oral  argument  by  Mr.  Thomas  H.  Craw- 
ford. 

Mr.  Justicb  Bamsey  delivered  the  opinion  of  the 
court. 

The  plaintiffs,  on  October  10,  1910,  commenced  this 
suit  to  establish  their  right  to  the  use  of  a  certain 
amount  of  water  for  power  purposes  in  the  Wallowa 
Biver,  in  Wallowa  County,  which  they  claim  to  have 
obtained  by  prior  appropriation  thereof.  They  claim 
the  right  to  take  from  said  river  at  all  times,  for  power 
purposes,  2,400  inches  of  water,  miner's  measure,  and 
the  decree  of  the  court  below  gave  them  2,000  inches, 
and  established  their  rights  in  the  waters  of  said  river, 
as  stated  in  said  decree.    Only  two  of  the  def  endantSi 
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the  Farmers'  Water  Ditch  Company  and  the  Silver 
Lake  Ditch  Company,  have  appealed. 

The  Wallowa  River  is  a  natural  stream  of  water, 
having  its  source  or  head  in  Wallowa  Lake,  a  body  of 
water  about  5  miles  long  and  1%  miles  in  width.  Said 
stream  flows  from  its  source  in  said  lake  in  a  well- 
defined  channel,  in  a  general  northerly  and  north- 
westerly course,  through  Wallowa  County,  and  empties 
into  the  Grande  Ronde  River  at  Rondowa,  in  said 
county.  During  the  spring  and  early  summer  months, 
there  is  usually  a  large  flow  of  water  in  said  river; 
but,  during  August  and  the  fall  and  winter  months,  the 
water  therein  is  usually  low.  The  City  of  Joseph  is 
situated  on  the  right  bank  of  said  river,  near  said  lake. 

The  plaintiffs  and  their  predecessors,  in  1882,  en- 
tered upon  the  banks  of  said  river,  at  a  point  below 
the  outlet  of  said  lake  and  the  head  of  said  river,  as 
described  in  the  complaint,  built  a  dam  across  said 
river,  and  constructed  a  ditch  and  flume  therefrom  to 
a  point  about  1,200  to  1,400  feet  northeast  of  the  place 
where  said  dam  was  so  built,  and  there  constructed  a 
flouring-mill  and  other  machinery.  They  equipped 
said  mill  for  the  manufacture  of  flour  and  other  food 
products,  and  built  and  equipped  an  electric  light  and 
power  plant,  and  diverted  and  appropriated  from  said 
river  about  60  second-feet  of  its  waters,  and  by  means 
of  said  ditch  and  flume  conducted  said  waters  to  said 
mill  and  said  plants,  and  there  used  the  same  and  the 
whole  thereof  for  operating  and  running  said  flouring- 
mill  in  manufacturing  flour  and  f eedstuffs,  in  the  gen- 
eration of  electric  power  for  electric  lighting  purposes 
in  the  lighting  of  said  City  of  Joseph  and  its  business 
houses  and  homes,  and  for  general  power  purposes. 
The  plaintiffs  have  ever  since  said  diversion  and  ap- 
propriation of  said  waters  put  the  same  to  the  said 
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beneficial  uses,  and  are  still  using  and  intending  to  use 
said  waters  for  said  purposes,  etc.  After  alleging,  in 
substance,  the  above- stated  facts,  the  complaint  alleges 
also,  inter  alia,  that  the  plaintiffs'  said  diversion  and 
appropriation  and  use  of  said  waters  take  and  require 
all  of  the  waters  of  said  stream  during  the  low- water 
season  thereof  in  January,  February,  March,  part  of 
April,  and  all  of  August,  September,  and  the  greater 
part  of  November  of  each  year,  and  that  they  were  at 
times  short  of  sufficient  water  for  their  said  appropria- 
tion. The  contention  of  the  plaintiffs  is  that  their 
predecessors  in  1882  appropriated  from  said  river,  for 
the  purposes  stated  supra,  60  second-feet  or  2,400 
miner's  inches  of  water,  and  that  they  and  their  prede- 
cessors have  used  said  2,400  inches  of  water  at  all 
times  since  said  appropriation,  for  the  purposes  stated 
above. 

The  Farmers'  Water  Ditch  Company  and  the  Silver 
Lake  Ditch  Company  filed  answers  denying  much  of 
the  complaint  and  setting  up  new  matter.  The  new 
matter  of  the  answers  was  put  in  issue  by  replies.  The 
Silver  Lake  Ditch  Company,  by  its  answer,  contends, 
inter  alia,  that  on  August  31,  1900,  it  appropriated 
from  the  waters  of  said  river,  at  a  point  above  where 
the  plaintiffs  took  their  said  water  from  said  stream, 
as  stated  supra,  5,000  miner's  inches  of  water  for  the 
purposes  of  irrigation,  household,  and  domestic  use 
and  for  watering  livestock,  etc.  As  stated  supra,  the 
court  below  found  that  the  plaintiffs  had  appropriated 
as  stated  in  the  complaint  and  are  entitled  to  use  2,000 
inches  of  water  from  said  river,  etc.  The  Silver  Lake 
Water  Ditch  Company  and  the  Farmers '  Water  Ditch 
Company  appeal.    No  other  p^rty  appealed. 

The  mill  erected  in  1882  was  a  burr  mill.  In  1893 
or  1894  that  mill  was  destroyed  by  fire.    Immediately 
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thereafter,  a  new  mill,  with  the  roller  process,  was  con- 
structed on  the  site  of  the  old  one,  with  a  capacity  of 
50  barrels  per  day,  with  cleaning  machinery,  elevators 
and  chopping  mill.  This  mill  has  been  operated  ever 
since  it  was  so  constructed,  and  the  water  from  said 
river,  appropriated  by  the  plaintiffs*  predecessors,  as 
stated  supra,  has  afforded  the  power  for  operating 
said  mill  and  the  other  machinery.  The  mill  is  from 
1,200  to  1,400  feet  from  the  point  at  which  the  water 
is  diverted  from  the  river.  A  part  of  that  distance 
the  water  was  conducted  through  an  open  ditch,  and 
the  remainder  of  the  way  by  a  flume. 

When  this  suit  was  begun,  the  Joseph  Waterworks 
Company  was  a  party  plaintiff,  and  the  City  of  Joseph, 
its  mayor  and  councilmen,  and  J.  M.  Mitchell  were  de- 
fendants. Prior  to  the  decree  in  the  court  below,  the 
City  of  Joseph  purchased  the  rights  and  franchise  of 
the  Joseph  Waterworks  Company,  and  this  suit  was 
settled  and  dismissed  as  to  the  City  of  Joseph,  its 
mayor  and  councilmen,  J.  M.  Mitchell,  and  the  Joseph 
Waterworks  Company. 

There  are  533  typewritten  pages  of  evidence,  and 
it  is  impracticable  to  give  even  a  summary  thereof  in 
an  opinion  of  moderate  length.  We  have  read  and 
considered  the  evidence,  and  will  state  our  conclusions 
therefrom. 

It  is  clearly  shown,  and  not  disputed  by  any  evi- 
dence, that  the  grantors  of  the  plaintiffs  in  1882  and 
1883  constructed  a  flouring-mill  and  other  machinery, 
as  stated  in  the  complaint,  and  in  1882  or  1883,  for  the 
purpose  of  obtaining  power  to  operate  said  machinery, 
they  diverted  and  appropriated  from  the  Wallowa 
Eiver,  at  the  point  indicated  supra,  and  conducted  to 
said  mill,  through  said  ditch  and  flume,  a  large  amount 
of  water.    This  fact  is  not  disputed  by  any  evidence, 
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and  it  is  clearly  proved  by  the  witnesses  for  the  plain- 
tiffs. The  only  controversy  in  relation  thereto  is  as  to 
the  amount  of  water  so  appropriated  and  used.  There 
is  evidence  tending  to  prove  that  the  amount  so  appro- 
priated was  2^00  or  2,500  inches,  miner 's  measure ;  but 
there  is  other  evidence  tending  to  prove  that  the 
amount  appropriated  was  much  less  than  that.  It  is 
impossible  for  us  to  determine,  from  the  conflicting 
evidence,  precisely  how  much  was  appropriated,  We 
are  constrained,  in  cases  like  this,  to  act  on  what  ap- 
pears to  us  to  be  approximately  correct.  We  have, 
after  reading  and  considering  the  evidence,  come  to 
the  conclusion  that  the  finding  of  the  trial  court,  upon 
this  point,  is  correct.  That  court  heard  the  evidence 
and  the  argument  of  counsel,  and  took  the  case  under 
advisement,  and,  thereafter,  found  that  the  amount  of 
water  so  appropriated  was  2,000  inches,  miner ^s  meas- 
ure, imder  a  6-inch  pressure.  This  is  not  as  much 
water  as  the  plaintiffs  claim,  or  as  their  evidence  tends 
to  prove;  but  the  evidence  for  the  defendants  is  en- 
titled to  consideration,  and,  on  the  whole,  we  deem  the 
conclusion  stated  to  be  approximately  correct.  The 
appropriation  was  made  more  than  30  years  ago,  and 
it  is  difficult  at  this  time  to  determine  from  the  memory 
of  witnesses  exactly  how  much  water  ran  through  that 
ditch  and  flume  to  the  mill  in  1883. 

The  evidence  for  the  plaintiffs  tends  strongly  to 
show  that  the  plaintiffs  and  their  predecessors  used, 
substantially,  the  same  amount  of  water  from  1883  un- 
til the  evidence  in  this  cause  was  taken.  They  used 
the  same  ditch  and  it  was  never  enlarged.  The  flume 
was  rebuilt,  but  the  one  in  use  when  this  suit  was  com- 
menced was  of  substantially  the  same  dimensions  as  its 
predecessor.  There  is  evidence  on  the  part  of  the  de- 
fendants tending  to  prove  that  the  quantity  of  water 
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used  by  the  plaintiffs  was  less  than  the  amount  testified 
to  by  the  witnesses  for  the  plaintiff.  There  is  evidence 
showing  that  the  flume  leaked  more  or  less  at  all  times, 
and  that,  at  times,  the  leakage  was  very  considerable. 
The  evidence  shows,  also,  that  all  flumee,  as  they  are 
usually  constructed,  leak  more  or  less,  when  they  carry 
large  quantities  of  water.  The  evidence  shows  that 
the  plaintiffs'  flume  was  well  constructed,  and  that  it 
was  usually  kept  in  fair  condition. 

1.  It  was  incumbent  on  the  plaintiffs  to  use  reason- 
able care  and  diligence  to  keep  their  ditches  and  flume 
in  good  condition,  and  to  prevent  leakage  therefrom. 
But  it  is  evident  that  there  will  be  some  leakage  from 
flumes  that  carry  large  quantities  of  water,  even 
though  their  owners  use  reasonable  care  and  diligence 
in  constructing  and  taking  care  of  them. 

In  Union  Mill  d  Mining  Co.  v.  Dangherg  (C.  C),  81 
Fed.  73,  the  court  says,  inter  alia: 

**No  person,  whether  an  appropriator  or  a  riparian 
proprietor,  should  be  allowed  to  *be  extravagantly 
prodigal  in  dealing  with  this  peculiar  bounty  of  nature* 
(water).  *  *  The  maxim  of  the  law  which  he  is  bound 
to  respect,  while  availing  himself  of  his  right,  is,  *Sic 
utere  tuo  ut  alienum  nan  laedas.'  " 

Kinney  on  Irrigation,  Section  30,  says  in  part : 

'*It  has  been  the  policy  of  legislatures  and  courts, 
as  far  as  possible,  to  suppress  all  wastefulness  or 
wasteful  methods  in  the  use  of  water.*' 

In  Barrows  v.  Fox,  98  Cal.  63,  67  (32  Pac.  811,  812), 
the  court  says : 

**It  [the  decree  appealed  from]  is  also  erroneous  for 
the  further  reason  that  the  plaintiffs  have  the  right  to 
divert  from  the  stream  a  quantity  of  water  sufficient  to 
yield  at  the  place  of  use  the  quantity  required,  after 
the  loss  by  absorption  and  evaporation  of  so  much 
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thereof  as  is  necessarily  so  lost  in  a  ditch  and  flume 
well  constructed  and  kept  in  good  condition.  Ditches 
and  flumes  are  the  usual  and  ordinary  means  of  divert- 
ing water  in  this  state,  and  parties  who  have  made 
their  appropriations  by  such  means  cannot  be  com- 
pelled to  substitute  iron  pipes,  though  they  may  be 
compelled  to  keep  their  flumes  and  ditches  in  good  re- 
pair so  as  to  prevent  any  unnecessary  waste." 

In  Town  of  Sterling  v.  Pawnee  Ditch  Extension  Co., 
42  Colo.  421  (94  Pac.  339,  15  L.  R.  A.  (N.  S.)  238),  the 
syllabus  is  in  part : 

**The  law  contemplates  an  economical  use  of  water, 
and  it  will  not  countenance  a  diversion,  which,  on  ac- 
count of  the  loss  resulting  from  the  appliances  used  to 
convey  it,  is  many  times  that  actually  consumed  at  the 
point  where  utilized;  and  an  appropriator  of  water 
must  therefore  exercise  a  reasonable  degree  of  care  to 
prevent  waste,  through  seepage  and  evaporation  in 
conveying  it  to  the  point  where  it  is  used. ' ' 

In  Boeder  v.  Stein,  23  Nev.  92,  97  (42  Pac.  867,  868), 
the  court  says: 

**  Conveying  it  [water]  through  a  ditch  even  will 
cause  some  loss,  and,  if  the  distance  is  great,  or  the 
soil  loose  or  porous,  the  loss  will  be  considerable. 
This,  within  any  reasonable  expense,  is  generally  un- 
avoidable. '  * 

In  his  work  on  Water  Rights  (Vol.  1,  3  ed.,  p.  526), 
Wiel  says: 

**In  calculating  the  amount  [of  water]  actually  used, 
the  amount  lost  in  necessary  fluming  must  be  added, 
even  though  there  would  be  no  loss  if  the  water  were 
transported  in  some  other  way,  as,  for  example,  by 
pipe-line.  But  use  in  poor  and  leaky  flumes  will  be 
enjoined,  or  any  waste  from  faulty  means  of  convey- 
ance, that  can  be  saved  by  careful  appliances.'* 
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See,  also,  Little  Walla  Walla  Irr.  Co.  v.  Finis  Irr.  Co., 
62  Or.  348,  355  (124  Pac.  666,  125  Pac.  270),  Clay  pool 
V.  O'Neill,  65  Or.  511,  514  (133  Pac.  349). 

The  rule  appears  to  be  established  that  appropri- 
ators  of  water  for  power  and  pther  purposes  are 
required  to  use  reasonable  care  and  diligence  in  con- 
structing and  taking  care  of  their  ditches  and  flumes, 
in  order  to  prevent  waste  or  loss  of  water  appropri- 
ated. Where,  however,  they  use  reasonable  care  and 
diligence,  some  loss  of  water  is  likely  to  result;  but 
they  are  not  liable  therefor. 

We  find  from  the  evidence  that  the  plaintiffs  and 
their  grantors,  from  1883  to  the  fall  of  1912,  used  for 
the  purpose  of  generating  power  to  operate  their  said 
flouring-mill  and  power  plant  and  other  machinery, 
approximately  2,000  inches,  miner's  measure,  of  the 
water  diverted  and  appropriated  from  said  river,  in 
1883,  as  stated  supra,  and  that  said  appropriation  has 
not  been  abandoned  or  lost  to  any  extent,  and  that  the 
plaintiffs  are  still  using  said  water  for  said  beneficial 
purpose. 

It  appears  from  the  evidence  that  since  the  issues 
were  made  up  in  this  case  and  most  of  the  evidence 
was  taken,  to  wit,  in  the  fall  of  1912,  the  plaintiffs  have 
installed,  in  place  of  the  old  box  flume,  what  they  term 
a  barrel  flume  for  the  purpose  of  conveying  the  water 
that  they  appropriated,  as  stated  supra,  from  said  river 
to  their  said  flouring-mill  and  power  plant  and  other 
machinery.  This  new  flume  carries  the  water  without 
any  material  leakage.  They,  also,  changed  the  loca- 
tion of  their  intake  to  a  point  much  higher  up  on  said 
river,  and,  by  doing  so,  they  increased  the  head  from 
22  to  about  116  feet.  By  raising  the  head,  they  greatly 
increased  the  power  of  the  water  conveyed  through 
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said  new  flume  to  the  water- wheels  in  the  said  flouring- 
milL 

The  plaintiff  installed,  also,  in  said  flour-mill,  a  new 
high-pressure  water-wheel,  and  connected  it  with  said 
barrel  flume.  Since  said  barrel  flume  and  said  new 
wheel  were  installed,  the  water  from  said  river  has 
passed  through  said  flume  to  said  water-wheels  in  said 
mill,  and  said  mill  and  said  power  plant  and  other 
machinery  have  been  operated  by  the  power  generated 
by  said  water.    The  old  box  flume  has  been  abandoned. 

The  defendants  contend,  and  the  evidence  shows, 
that  since  the  installation  of  said  barrel  flume  and  said 
new  water-wheel,  and  the  raising  of  the  head  from  22 
to  116  feet,  it  requires  less  water  to  generate  the  neces- 
sary power  to  run  the  plaintiffs'  said  machinery  than 
it  did  before. 

J.  L.  Stannard,  a  civil  engineer,  testified  as  a  witness 
for  the  defendants,  and  about  a  day  before  he  gave  his 
evidence  he  visited  and  examined  the  flour-mill  and  the 
power  plant.  He  testified  that  it  required,  to  operate 
the  power  plant,  as  it  was  being  run  when  he  visited  it, 
14  second-feet  or  560  miner's  inches  of  water  and  5 
second-feet  or  200  miner's  inches  of  water  to  run  the 
flour-mill,  or  19  second-feet  or  760  inches  of  water  to 
operate  said  mill  and  said  power  plant.  He  states, 
however,  that  when  he  examined  the  power  plant  its 
"load"  was  only  80  kilowatts  and  that  its  maximum 
capacity  is  300  kilowatts.  He  said  to  operate  the 
power  plant  at  its  maximum  capacity  would  require  44 
second-feet  or  1,760  inches  of  water.  Hence,  to  operate 
the  flour-mill  as  it  was  running  when  he  examined  it, 
and  the  power  plant  at  its  maximum  capacity,  would 
require  49  second-feet  or  1,960  inches  of  water,  miner's 
measure.    The  evidence   of  said  witness,  as   stated 
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supra,  takes  no  account  of  the  power  required  to  oper- 
ate the  cleaning  and  elevator  machinery,  or  chop  and 
feed  mill.  The  plaintiffs  contend  that  these  require 
about  as  much  power  as  is  necessary  to  operate  the 
flour-mill  Adding  200  miner's  inches  for  operating 
the  cleaning  and  elevator  machinery  and  the  chop  and 
feed  mill,  we  havean  aggregate  of  2,160  miner's  inches 
of  water  necessary  to  operate  the  flour-mill,  the  power 
plant,  at  its  maximum  capacity,  and  said  cleaning  and 
elevator  machinery  and  the  chop  and  feed  mill.  How- 
ever, it  is  shown  that  there  was  no  demand  at  the  time 
that  the  evidence  was  taken  for  even  a  third  of  the 
maximum  power  of  the  power  plant;  but  the  demand 
for  power  seemed  to  be  increasing,  and  it  may  be  that 
the  maximum  power  of  said  plant  will  be  required  in 
a  short  time,  as  the  City  of  Joseph  and  that  community 
appear  to  be  growing,  and,  when  people  become  better 
acquainted  with  electric  power,  there  may  be  a  greatly 
increased  demand  for  electric  lights  and  electric  power. 
2.  Prior  to  the  installation  of  said  barrel  flume  and 
the  additional  water-wheel,  it  required  all  of  the  2,000 
inches  of  water  to  generate  suflScient  power  to  run  the 
flour-mill,  the  cleaner  and  elevator,  and  the  chop  and 
feed  mill,  and  the  power  plant  at  the  same  time.  After 
said  new  flume  and  additional  water-wheel  were  put  in 
and  the  head  raised,  as  stated  supra,  from  22  to  116 
feet,  much  less  water  was  necessary  for  said  purposes ; 
and  a  considerable  portion  of  said  2,000  inches  of  water 
is  not  now  needed  or  used  for  said  purposes;  but  the 
failure,  since  the  fall  of  1912,  to  use  a  portion  of  said 
water,  does  not  work  a  forfeiture  of  the  plaintiffs' 
right  to  use  it,  and  the  nonuser  of  a  portion  of  said 
water  will  not  operate  as  an  abandonment  of  a  right 
thereto,  unless  such  nonuser  should  continue  for  an 
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unreasonable   length    of    time:    See   1    Wiel,   Water 
Bights,  pp.  621,  622. 

We  have  considered  the  questions  involved,  and  find 
that  the  decree  of  the  court  below  is  correct,  and  that 
it  should  be  afOirmed. 

Affibmbd.    Beheabinq  Denied. 


Argued   October  28,  affirmed  December  15,  1914,  rehearing  denied 

January  19,  1915. 

PFEIFFEB   V.   OBEGON-WASHINaTON 

B.  &  N.  CO.* 

(144  Pac.  762.) 

Evidence — Secondary  Sridence— Admlasibility. 

1.  Under  Section  712,  L.  O.  L.,  providing  that  there  shall  be  no 
evidence  of  the  contents  of  a  writing  other  than  the  writing,  except 
when  the  original  cannot  be  produced  with  proper  diligence,  and  its 
absence  is  not  owing  to  neglect,  and  Section  782  requiring  that  the 
original  writing  be  produced  and  proved,  except  as  provided  in  Section 
712,  an  engineer  suing  for  injury  in  a  collision,  who  shows  that  he 
received  a  work  order  which  he  had  not  seen  since  the  accident,  but 
that  he  served  a  demand  on  the  railroad  company  to  produce  orders 
issued  to  him  and  his  conductor  on  the  date  of  the  accident,  and  that 
the  company  did  not  produce  the  order,  may  prove  the  contehts 
thereof. 

Master  and   Servant— Injury  to   Seryant— Violation  of   Bnlea-— Evi- 
dence. 

2.  Plaintiff,  an  engineer,  directed  to  pick  up  a  defective  engine  at 
a  passing  track  and  tow  it  to  a  station,  was  informed  by  the  engineer 
of  the  defective  engine  that  it  was  dead.  Plaintiff  then  informed 
the  engineer  that  he  would  come  in  and  get  the  engine.  Plaintiff 
thereafter  directed  his  brakeman  to  cut  off  his  engine  from  the  train 

*0n  the  question  of  the  servant's  contributory  negligence  in  die^ 
obedience  of  master's  orders,  see  note  in  24  L.  R.  A.  657.  And  as 
to  the  duty  of  the  servant  in  regard  to  the  rules  promulgated  by  hia 
employer,  see  note  in  43  L.  R.  A.  350. 

Upon  the  liability  of  the  master  for  injuries  sustained  by  the  ser- 
vant in  taking  a  defective  car  or  engine  to  the  shop  for  repairs,  see 
note  in  25  L.  B.  A.  (N.  S.)  335. 

The  question  of  the  constitutionality,  application  and  effect  of  the 
Federal  Employers'  Liability  Act  is  discussed  in  a  note  in  47  L.  R.  A. 

M  BiFOETBE. 
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on  the  main  line,  and  then  passed  several  hundred  feet  beyond  the 
ffwitch  of  the  passing  track,  and  while  working  on  his  engine  to  enable 
him  to  complete  his  run,  with  a  torch  placed  on  the  step  of  the  pilot, 
the  engineer  in  charge  of  the  defective  engine  moved  the  engine  on 
the  main  track  and  ran  against  plaintiff's  engine,  in  violation  of 
signals.  Plaintiff  had  no  knowledge  that  the  defective  engine  would 
be  moved  from  the  passing  track.  Held,  that  plaintiff  did  not,  as  a 
matter  of  law,  violate  a  rule  of  the  company  requiring  engineers,  while 
switching,  to  remain  on  the  engine,  and  whether  plaint^,  in  leaving 
his  engine  to  make  the  repairs,  was  guilty  of  negligence  was  for  the 
jury. 

[As  to  disobedience  of  rules  by  employee  sustaining  personal 
injuries,  see  note  in  Ann.  Cas.  1912A,  85.] 

Master  and  Servant— Injury  to  Serraiit — ^Negligence— Instmctioni. 

3.  In  an  action  for  injuries  to  an  engineer  in  a  collision  while  on 
the  ground  repairing  his  engine,  so  as  to  enable  him  to  complete  his 
run,  an  instruction  that,  if  the  engineer  got  off  his  engine  while  a 
switching  movement  was  being  had,  he  violated  a  rule  of  the  com- 
pany, and,  if  he  could  have  avoided  the  injury  by  obeying  the  rule, 
he  was  guilty  of  negligence,  as  a  matter  of  law,  sufficiently  gave 
effect  to  a  rule  requiring  engineers  to  remain  on  the  engine  while 
switching,  and  was  sufficiently  favorable  to  the  company. 

Trial— InfltmctionB — ^Befosal  of  Instroetions  Oovered  by  tlie  Cbargo 
Qiven. 

4.  Where,  in  an  action  under  the  Federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65,  as  amended  by  Act  April  5, 
1910,  c.  143,  36  Stat.  291  [U.  S.  Comp.  Stats.  1913,  §§  8657-8665]),  for 
injuries  to  an  engineer  in  a  collision,  the  court  charged  that  if  the 
engineer  did  what  a  prudent  engineer  would  not  have  done,  or  failed 
to  do  what  a  prudent  engineer  would  have  done,  under  the  circum- 
stances, he  was  guilty  of  negligence,  and,  if  the  acts  of  other  em- 
ployees of  the  company  were  not  the  proximate  cause  of  the  injury, 
the  verdict  must  be  for  the  company,  and,  if  the  engineer's  negligence 
was  alone  the  cause  of  the  accident,  the  verdict  must  be  for  the  com- 
pany, the  refusal  to  charge  that,  if  the  accident  was  solely  caused  by 
the  engineer's  violation  of  a  rule  of  the  company,  he  could  not  recover, 
and  if  partly  caused  by  his  act  he  could  not  recover  full  damages, 
was  not  erroneous  because  the  requested  instruction  was  in  substance 
given. 

Master  and  Servant — ^Injury  to   Servant— Ckmtrlbntory  Negligence- 
Question  for  Jury. 

5.  Whether  an  engineer  injured  in  a  collision  was  guilty  of  con- 
tributory negligence,  and  the  extent  to  which  the  contributory  negli- 
gence, if  any,  contributed  to  the  injury,  held,  under  the  evidence,  for 
the  jury. 

Master  and  Servant — Injury  to  Servant — ^Federal  Emidoyers'  LlabUity 
Act — Contributory  Negligence. 

6.  Contributory  negligence  is,  under  the  Federal  Emplovers'  Lia- 
bility Act,  only  a  partial  defense,  so  that  it  is  necessary  in  a  ease, 
otherwise  proper,  to  submit  the  issue  of  contributory  negligence  to 
the  jury,  so  that  the  same  may  be  compared  with  the  negligence  of 
the  employer  and  the  damages  awarded  in  proportion  to  the  negU- 
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genee  of  the  parties,  and  the  right  of  the  court  to  declare  the  em- 
ployee's guilt  of  contributory  negligence,  as  a  matter  of  law,  should 
only  be  exercised  where  it  is  plain  from  all  the  evidence  that  only  the 
conclusion  of  contributory  negligence  could  be  reasonably  deduced. 

[As  to  comparison  of  negligence  under  Federal  Employers'  Lia- 
bility Act,  see  note  in  Ann.  Cas.  1914G,  175.] 

Master  and  Senrant— Injury  to  Servant— Assiinii^on  of  Blak. 

7.  A  servant  employed  to  repair  a  defective  appliance  assumes  the 
risks  obviously  incident  to  the  work,  and  he  cannot  complain  of  the 
appliance  being  defective. 

Master  and  Servant— Injury  to  Servant— Federal  Employen^  Liability 
Act. 

8.  Where  an  engineer,  directed,  while  operating  an  interstate  train, 
to  tow  to  a  station  a  defective  engine  on  a  passing  track,  was  injured 
by  the  negligence  of  tEe  engineer  in  charge  of  the  defective  engine 
in  operating  it  in  violation  of  rules  and  signals,  the  railroad  company 
was  liable,  though,  under  the  Federal  Employer's  Liability  Act,  the 
company  was  not  liable  for  injuries  caused  by  the  defective  condition 
of  the  engine  while  running  the  same  to  a  place  for  repairs. 

TrXtl    Tnstmctloag — ^Ignoring  Evidence. 

9.  A  requested  charge,  which  ignores  evidence  on  an  issue  or  fails 
to  allow  the  jury  to  determine  the  issue  from  all  the  evidence,  is 
properly  refused. 

Master  and  Servant— Injury  to  Servant— Federal  Employers'  Liability 
Act. 

10.  Under  the  Federal  Employers'  Liability  Act,  a  railroad  com- 
pany is  liable  for  injury  to  an  employee  resulting  from  a  defect  or 
insufficiency,  due  to  its  negligence,  in  its  carS;  engines  and  appliances. 

From  Union :  John  W.  Knowlbs,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  H.  M.  Pfeiffer  against  the  Ore- 
gon-Washington Railroad  &  Navigation  Company,  a 
corporation,  for  negligence  under  the  Federal  Em- 
ployers' Liability  Act.  A  verdict  was  rendered  in 
favor  of  the  plaintiff,  and,  from  a  judgment  entered 
thereon,  the  defendant  appeals. 

The  gist  of  the  alleged  negligence  of  the  defendant 
is  that  one  J.  W.  Hampson,  an  engineer  of  the  defend- 
ant, recklessly,  carelessly  and  negligently  moved  en- 
gine No.  533,  in  his  charge,  from  its  position  on  a  pass- 
ing track,  without  any  headlights,  without  blowing  the 
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engine  whistle,  without  ringing  any  bell,  and  in  defi- 
ance of  a  stop  signal  given  him  by  lantern  light  by  an 
employee  of  the  defendant ;  that  he  ran  said  engine  in 
and  upon  the  main  line  of  the  defendant  against  the 
engine  of  which  the  plaintiff  had  charge,  and  upon 
which  he  was  working,  with  such  force  and  violence 
that  plaintiff's  engine  No.  544  was  driven  forward,  the 
cylinder  thereof  striking  the  plaintiff  in  the  back  and 
throwing  him  with  great  force  upon  the  track  in  front 
of  the  wheels  of  the  engine,  which  ran  over  the  left  arm 
and  hand  of  the  plaintiff,  thereby  injnring  him.  Is- 
sues  were  raised  by  the  answer.  The  defendant  al- 
leges that  the  injury  was  caused  by  the  negligence  of 
the  plaintiff,  and  that  he  assumed  the  risk  of  the  injury 
as  an  incident  to  his  employment.  A  reply  was  filed 
putting  in  issue  the  new  matter  of  the  answer. 

It  appears  from  the  record  that  the  evidence  tended 
to  show  substantially  the  following  circumstances :  On 
May  22,  1913,  the  defendant  was  operating  a  train 
called  '  *  Extra  533  West, ' '  which  was  in  charge  of  En- 
gineer Hampson  and  Conductor  King.  This  train  had 
orders  to  run  from  Pendleton  to  Umatilla.  Upon  ar- 
riving at  Pilot  Rock  Junction,  four  or  five  miles  west 
of  Pendleton,  a  defect  appeared  in  the  engine,  by  rea- 
son of  which  suflScient  steam  pressure  could  not  be 
secured  to  complete  the  run,  and  the  crew  were  com- 
pelled to  go  on  a  passing  track.  They  phoned  the  dis- 
patcher at  La  Grande  for  help.  Another  train,  known 
as  '* Extra  544  West,"  was  operated  by  the  defendant 
in  the  same  direction  and  was  in  charge  of  Engineer 
Pfeiffer,  plaintiff,  and  Conductor  Carney.  This  latter 
train  was  running  to  Umatilla  under  orders  received 
at  La  Grande.  At  Pendleton,  between  9  and  10  o'clock 
p.  M.  of  May  22d,  Conductor  Carney  received  a  message 
from  the  defendant's  dispatcher  directing  that  their 


Jan. '15.]    PFEiFFBa  v.  Oregon- Washington  E.  &  N.  Co.    311 

train  receive  engine  533  and  tow  it  to  Umatilla.  The 
train  in  charge  of  Hampson  and  King  consisted  of  an 
engine  and  caboose.  After  receiving  this  order, 
Pfeiffer's  train  proceeded  west  to  Pilot  Rock  Junction 
and  stopped  at  a  point  opposite  and  about  50  or  75  feet 
from  the  Hampson  engine.  Fulton,  the  brakeman, 
who  was  riding  on  the  engine  from  Pendleton,  got  out 
of  the  cab,  and  by  direction  of  Pfeiffer  went  back  and 
cut  off  the  latter 's  engine  from  his  train,  signaling  him 
forward.  When  his  train  was  cut  off,  plaintiff  discov- 
ered that  the  box  of  the  engine  truck  was  hot  and 
blazing.  He  ran  his  engine  about  275  or  300  feet  west 
of  the  switch  of  the  passing  track  where  the  ground 
was  suitable,  stopped  the  engine,  set  the  brakes,  and 
stepped  down  to  give  the  hot  box  necessary  attention. 
Pulton  dropped  off  at  the  switch  and  lined  the  same  for 
the  passing  track.  Pfeiffer  applied  a  stream  of  cold 
water  through  a  hose  fastened  by  a  wire  to  the  oil-box 
to  cool  the  same,  in  order  that  he  could  make  his  run. 
In  doing  this,  it  was  necessary  for  him  to  get  down  on 
the  ground  on  one  knee  in  front  of  the  engine  cylinders 
and  drive- wheels  to  make  the  fastenings;  his  position 
being  immediately  above  the  rail  and  in  the  rear  of  the 
pilot.  A  lighted  torch  which  he  carried  was  placed  on 
a  step  of  the  pilot.  The  plaintiff  asserts  that  engine 
No.  533  was  on  the  sidetrack  east  of  where  he  was  do- 
ing this  work  and  in  plain  view  of  his  engine  and  torch. 
Brakeman  Fulton,  who  threw  the  switch,  walked  up 
the  passing  track  to  engine  533  and  ascertained  that  it 
had  some  steam  and  could  come  out  on  to  the  main 
line.  Seeing  the  engine  of  plaintiff  standing  on  the 
main  line  west  of  the  switch  and  the  torch  burning, 
Fulton  signaled  Hampson  to  move  engine  533  on  to  the 
main  line  through  the  switch.  The  plaintiff  had  no 
knowledge  of  this  signal  to  move  No.  533  from  the  side- 
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track.  As  soon  as  Hampson  had  cleared  the  switch 
on  the  main  line,  and  when  he  was  about  200  feet  from 
where  plaintiff  was  at  work,  Fulton  signaled  him  to 
stop.  Hampson  failed  to  obey  this  signal  and  con- 
ducted his  engine  forward  past  the  block  or  danger 
signal  and  against  the  engine  of  plaintiff  with  such 
force  that  he  broke  the  coupling  knuckle  and  pin  and 
drove  plaintiff's  engine  forward  several  feet,  forcing 
the  cylinder  against  the  plaintiff's  back  and  the  wheel 
over  his  left  arm,  throwing  him  to  the  ground  and 
injuring  him.  Affibmed.    Bbheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Cochran,  Mr.  Arthur  C.  Spencer, 
Messrs.  Crawford  <&  Eakin  and  Mr.  William  W.  Cot- 
ton, with  oral  arguments  by  Mr.  Cochran  and  Mr. 
Thomas  H.  Crawford. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  R.  J.  Green  and  Mr.  Francis  8.  Ivanhoe. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  is  first  assigned  that  the  trial  court  erred  in 
permitting  the  plaintiff  to  testify  to  the  contents  of  a 
work  order  sent  to  him  from  La  Grande,  directing  that 
engine  533  be  taken  from  Pilot  Rock  Junction  to  Uma- 
tilla. The  defendant  claims  that  no  proper  foundation 
was  laid  as  a  basis  for  secondary  evidence.  In  regard 
to  this,  plaintiff  asserted  that  while  at  Pendleton  he 
received  an  order  concerning  what  he  should  do  at 
Pilot  Rock  Junction ;  that  after  he  got  hurt  he  left  his 
orders  in  the  engine;  and  that  he  had  not  seen  that 
order  since.  If  was  disclosed  that  a  demand  was 
served  upon  the  defendant  to  produce  the  orders  issued 
to  the  plaintiff  and  his  conductor  on  the  date  of  the 
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accident.  All  the  train  orders  were  furnished  by  de- 
fendant, and  plaintiff  examined  the  same.  The  order 
in  question,  being  a  **work  order'*  and  not  a  ** train 
order, '  *  was  not  contained  in  the  package.  A  request 
made  to  defendant's  counsel  for  a  copy  of  the  order 
elicited  the  information  that  the  defendant  did  not 
have  such  copy.  Whereupon,  over  the  objection  and 
exception  of  defendant's  counsel,  plaintiff  was  per- 
mitted to  state  from  memory  the  contents  of  the  order 
as  follows : 

**C.  and  E.  Extra  544  West,  Pendleton,  Oregon: 
Engine  533  and  crew  is  dead  at  Pilot  Rock  Junction. 
Pick  them  up  and  take  to  Umatilla.    L.  D.I." 

The  controversy  in  regard  to  the  contents  of  the  or- 
der appears  to  be  concerning  the  information  therein 
that  engine  533  was  ''dead."  Section  782,  L.  0.  L., 
requires  the  original  writing  to  be  produced  and 
proved,  except  as  provided  in  Section  712.  We  think 
the  evidence  shows  the  question  to  be  embraced  within 
that  part  of  the  provisions  of  Section  712,  L.  0.  L., 
which  is  as  follows : 

''There  shall  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  fol- 
lowing cases:  *  *  (2)  When  the  original  cannot  be 
produced  by  the  party  by  whom  the  evidence  is  offered, 
in  a  reasonable  time,  with  proper  diligence,  and  its 
absence  is  not  owing  to  his  neglect  or  default.  •  •  * ' 

It  fairly  appeared  that  the  original  document  could 
not  be  procured  by  the  plaintiff  with  proper  diligence, 
and  that  the  absence  thereof  was  not  due  to  his  negli- 
g^ence  or  default.  There  was  no  error  in  overruling 
the  objection. 

2.  It  is  next  contended  that  the  plaintiff  violated  rule 
No.  882  of  the  defendant  company,  which  reads : 
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**  While  switching,  the  engineman  and  fireman  must 
remain  on  the  engine.  Exercise  great  care  in  handling 
engine  while  yardmen  and  others  are  making  coup- 
lings, and  give  close  attention  to  signals." 

Rule  No.  26  of  the  company  directs  as  follows : 

**A  blue  flag  by  day  and  a  blue  light  by  night,  dis- 
played at  one  or  both  ends  of  an  engine,  car  or  train, 
indicates  that  workmen  are  under  or  about  it.  When 
thus  protected,  it  must  not  be  coupled  to  or  moved. 
Worfanen  will  display  the  blue  signals,  and  the  same 
workmen  are  alone  authorized  to  remove  them.'* 

Among  the  rules  of  the  company  introduced  in  evi- 
dence are  the  following : 

**Rule  899.  Engines  must  not  be  left  without  man 
in  charge,  except  at  designated  places,  and  must  not 
be  left  standing  in  such  position  as  to  block  movements 
on  adjoining  tracks.  Never  allow  engine  to  stand  on 
main  track  unless  properly  protected  under  the  rules."* 

**Rule  901.  Exercise  caution  and  good  judgment  in 
starting  and  stopping  trains  to  avoid  violent  or  sudden 
movements  which  might  cause  discomfort  or  injury  to 
passengers,  or  damage  to  property. ' ' 

The  defendant  contends  that,  on  account  of  the  viola- 
tion of  rule  882,  the  plaintiff  was  guilty  of  negligence, 
as  a  matter  of  law,  and  that  the  court  erred  in  not  so 
charging  the  jury. 

The  evidence  of  the  plaintiff  tends  to  show  the  fol- 
lowing circumstances  in  addition  to  those  above  re- 
lated :  When  opposite  engine  533  on  the  passing  track, 
plaintiff  was  told  by  Engineer  Hampson  that  his  engine 
was  ** deader  than  hell."  Plaintiff  told  Hampson  he 
would  *  *  come  in  and  get  him. ' '  Pf  eiff  er  than  directed 
his  brakeman  to  cut  off  his  engine  from  the  train  on 
the  main  line,  and  passed  west  about  275  or  300  feet 
beyond  the  switch  of  the  passing  track.  While  Pf eiffer 
was  working  on  his  engine,  as  heretofore  described,  his 
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torch  was  placed  on  a  step  of  the  pilot  on  the  right 
side  looking  west,  and  the  block  signal  bej;ween  his 
engine  and  the  switch  displayed  a  red  light.  Fulton, 
the  brakeman,  went  up  the  passing  track  to  engine  533, 
and,  upon  being  informed  by  Hampson  that  his  engine 
had  steam  enough  to  move  out  upon  the  main  track,  sig- 
naled him  to  move  out  over  the  switch,  which  Hampson 
did.  As  soon  as  he  had  cleared  the  switch,  when 
about  200  feet  from  where  the  plaintiff  was  at  work, 
Fulton  signaled  him  to  stop.  It  was  the  duty  of  the 
engineer  to  obey  the  signal,  but  Hampson  failed  to  do 
so,  and  ran  his  engine  forward  past  the  block  signal, 
which  indicated  danger,  and  against  the  plaintiff's  en- 
gine with  such  force  that  it  broke  the  coupling  knuckle 
and  pin  thereof  and  drove  the  engine  against  the  plain- 
tiff, causing  the  injury.  The  plaintiff  had  no  knowl- 
edge at  the  time  that  Fulton  had  signaled  engine  533  to 
move  from  the  side  track.  Under  the  circumstances 
of  this  case,  we  fail  to  see  how  the  court,  as  a  matter 
of  law,  could  charge  the  jury  that  the  plaintiff  was 
guilty  of  negligence  in  getting  down  from  his  engine 
to  attend  to  a  hot  box,  a  matter  in  the  nature  of  re- 
pairs. It  is  shown  that  there  was  a  cessation  in  the 
movement  of  the  plaintiff's  engine,  and  the  same  was 
stopped.  The  plaintiff  had  run  farther  west  than 
necessary  to  clear  the  switch  for  another  purpose,  and 
was  attending  to  an  incidental  matter.  The  plaintiff 's 
attention  at  that  time  is  not  shown  to  have  been 
directed  to  the  detail  of  switching,  but  rather  to  the 
preparation  of  his  engine  for  the  contemplated  comple- 
tion of  his  run.  The  work  of  switching  appears  to 
have  been  taken  up  by  Hampson,  the  other  engineer. 
It  is  a  grave  question  whether  the  plaintiff  was  at  that 
time  **  switching, "  within  the  meaning  of  the  rule. 
Suppose  there  had  been  a  railroad  tie  or  obstruction 
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on  the  track  at  that  place,  could  the  court  say,  as  a 
matter  of  law,  that  it  would  have  been  negligence  on 
the  part  of  the  engineer  to  get  down  from  his  engine 
for  the  purpose  of  removing  it  ?  We  think  not.  As  to 
any  instruction  in  regard  to  the  meaning  of  the  rules, 
they  appear  to  be  couched  in  plain  language,  and  we 
fail  to  discover  any  necessity  for  An  explanation 
thereof  by  the  court  to  the  jury.  The  questions  arise 
as  to  the  facts  to  which  the  rules  may  or  may  not  apply, 
and  not  to  the  construction  of  the  rules  themselves. 
Their  reasonableness  and  sufficiency  were  not  in  ques- 
tion, as  ilk  the  case  of  Little  Rock  <&  M.  R.  Co.  v.  Barry, 
84  Fed.  944,  949  (43  L.  R.  A.  349,  28  C.  C.  A.  644),  cited 
by  defendant's  counsel.  The  jurors,  as  reasonable 
men,  might  draw  from  the  evidence  a  conclusion  dif- 
ferent from  that  assumed  by  the  position  of  defendant, 
and  we  think  the  matter  of  the  alleged  negligence  of 
the  plaintiff  comes  within  the  general  rule  and  was  a 
question  of  fact  to  be  submitted  to  the  jury.  For  the 
law  bearing  upon  this  rule,  see  instruction  19  (defend- 
ant's request  14,  hereafter  quoted) :  See,  also.  Cum- 
mings  v.  Wichita  R.  R.  d  L.  Co,,  68  Kan.  218  (74  Pac. 
1104,  1  Ann.  Cas.  708) ;  5  Thompson,  Neg.,  §  5408. 

3.  Upon  this  point  the  court  charged  the  jury  as  fol- 
lows: 

Instruction  23  (parts  of  defendant's  requests  10  and 
11) :  **  There  have  been  introduced  in  evidence,  and  are 
undisputed  in  character,  the  rules  and  regulations  of 
the  transportation  department  of  the  defendant  which 
were  in  force  on  the  day  the  accident  in  question  oc- 
curred, and  your  attention  is  directed  to  the  provisions 
of  one  of  them  as  follows:  *No.  662.  While  switching, 
the  engineman  and  fireman  must  remain  on  the  en- 
gine. '  *  *  So  I  shall  instruct  you  that,  if  you  find  that 
the  plaintiff  got  off  his  engine  while  a  switching  move- 
ment was  being  had,  then  he  has  violated  one  of  said 
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rules,  and,  if  he  could  have  avoided  injury  by  obeying 
said  rule,  then  he  is  guilty  of  negligence,  as  a  matter 
of  law,  and,  if  such  negligence  was  the  sole  proximate 
cause  of  the  injury,  then  plaintiff  cannot  recover.  If 
partly  the  cause  of  the  injury,  then  you  must  compare 
the  same  under  the  rules  of  law  I  shall  give  you  here- 
after/^ 

By  instruction  23  the  trial  court  plainly  charged  the 
jury  that  if  the  plaintiff  got  off  his  engine  while  a 
switching  movement  was  being  had,  he  violated  one  of 
the  rules,  and  if  he  could  have  avoided  the  injury  by 
obeying  said  rule,  then  he  was  guilty  of  negligence,  as 
a  matter  of  law.  The  court  gave  full  force  and  effect 
to  this  rule  without  any  condition  whatever.  This  in- 
struction was  as  favorable  to  the  defendant  as  could 
reasonably  be  e:^pected. 

4.  Then  it  was  asked  by  defendant's  requested  in- 
struction 11a  that  the  question  be  submitted  to  the  jury 
as  follows : 

**If  the  accident  was  solely  caused  by  the  plaintiff's 
violation  of  said  rule,  then  plaintiff  cannot  recover;  if 
partly  caused  by  plaintiff's  act,  then  I  instruct  you 
that  plaintiff  cannot  recover  full  damages,  but  your 
duty  is  to  make  comparisons  hereafter  stated;  that  is 
to  say,  if  the  act  was  partly  caused  by  the  negligent 
act  of  Engineer  Hampson  and  partly  by  the  plaintiff's 
act  just  mentioned,  then  these  acts  of  negligence  must 
be  compared  in  the  way  which  I  will  make  plain  to  you 
in  other  instructions." 

The  refusal  to  give  the  requested  instruction  is  as- 
signed as  error.  We  see  no  fault  in  this  portion  of 
the  request.  Let  us  then  examine  the  charge  given 
to  ascertain  whether  or  not  the  same  was  given  in 
substance  if  not  in  the  exact  language  as  requested. 
By  instruction  19  (defendant's  request  14)  the  court 
directed  the  jury  as  follows : 
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''In  this  same  connection  you  have  no  doubt  ob- 
served from  the  testimony,  as  well  as  from  the  plead- 
ings, that  the  plaintiff's  participation  in  the  transac- 
tion complained  of  has  been  alleged  to  be  negligent  in 
character.  Now,  the  plaintiff's  negligence,  if  you  find 
he  was  negligent,  is  defined  in  the  same  manner  as  that 
of  the  defendant.  If  yoU  believe  from  the  evidence 
that  he  did  an  act  or  number  of  acts  which  a  prudent 
engineer  would  not  have  done,  or  if  he  failed  to  do  an 
act  or  number  of  acts  which  an  ordinarily  prudent  en- 
gineer would  have  done  under  all  the  existing  circum- 
stances, having  in  view  the  probable  danger  of  his 
receiving  an  injury,  then  I  charge  you  that  he  is, 
with  respect  thereto,  guilty  of  negligence;  and  if  his 
acts,  if  any  you  find,  were  the  proximate  cause  of  the 
injury,  and  if  you  further  find  that  the  acts,  if  any,  of 
the  defendant  and  its  employees  were  not  the  proxi- 
mate cause  of  the  injury,  then  it  will.be  your  duty  to 
find  a  verdict  for  the  defendant.  And  in  this  connec- 
tion, if  you  believe  from  the  evidence  that  plaintiff's 
injury  was  caused  partly  by  one  or  more  of  the  negli- 
gent acts  of  the  defendant,  mentioned  in  the  com- 
plaint, and  one  or  more  of  the  negligent  acts  of  the 
plaintiff,  as  mentioned  in  the  answer,  then  it  will  be 
your  duty  to  compare  the  same  in  accordance  with  the 
instructions  which  I  shall  give  you." 

In  the  latter  part  of  instruction  20  (defendant's  re- 
quest 15)  the  court  charged  the  jury  as  follows: 

**In  order  to  make  clear  to  you  what  is  meiant  by 
the  comparison  of  negligence,  declared  by  federal  law 
to  be  the  duty  of  the  jury  to  make,  let  me  say  that  your 
first  inquiry  should  be:  Was  the  defendant  guilty  of 
negligence?  Your  second  inquiry  should  be:  Was  the 
plaintiff  negligent?  Your  third  inquiry  should  be:  In 
what  degree  did  these  causal  negligences  contribute 
to  the  accident?  And  I  say  to  you,  as  a  matter  of  law, 
that  you  must  determine  that  proportion.  If  the 
plaintiff's  negligence  contributed  or  caused,  we  will 
say,  the  accident  to  the  extent  of  one  third  of  the  en- 
tire negligence,  then  the  plaintiff's  damages  would  be 
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reduced  by  one  third ;  if  to  the  extent  of  one  half,  then 
his  damages  would  be  reduced  by  one  half  -,  if  to  the  ex- 
tent of  two  thirds,  then  his  damages  would  be  reduced 
by  two  thirds;  and  if  his  negligence  was  alone  the 
cause  of  the  accident,  then  of  course  that  would  wipe 
out  the  damages,  and  your  verdict  would  be  in  favor 
of  the  defendant. ' ' 

It  is  apparent  that  it  was  made  plain  to  the  jury 
by  the  charge  of  tjie  court  that,  if  plaintiff's  negli- 
gence was  the  sole  cause  of  the  injury,  he  could  not 
recover.  The  requested  instruction  was  given  in  sub- 
stance. There  was  no  error  in  failing  to  repeat  the 
instruction. 

5.  Instruction  No.  8  is  as  follows : 

Instruction  No.  8.  **The  jury  are  instructed  that 
the  plaintiff  assumed  only  the  risks  of  injury  that  were 
ordinarily  incident  to  the  employment  in  which  he  was 
engaged,  and  you  are  further  instructed  in  this  con^ 
nection  that  by  use  of  the  expression  '  a  risk  ordinarily 
incident  to  the  employment'  is  meant  a  risk  of  injury 
that  does  not  arise  or  grow  out  of  any  act  of  negligence 
on  the  part  of  the  defendant  or  its  servants,  and  that, 
whenever  a  risk  is  created  by  an  act  of  negligence  on 
the  part  of  a  railroad  company  or  its  employees,  this  is 
not  a  risk  ordinarily  incident  to  the  employment.  And 
if  any  injury  came  to  plaintiff  by  reason  of  any  negli- 
gence of  defendant  or  its  employees,  otherwise  than 
his  own  negligence,  if  any,  tlus  would  not  be  a  risk 
which  he  assumed  as  incident  to  his  employment." 

A  risk  of  injury  due  to  a  defective  condition  of  an 
engine  ordered  taken  to  the  shops  for  repairs  is  an 
ordinary  risk. 

Instruction  No.  9.  **If  the  jury  believe  from  the 
testimony  that  the  plaintiff  did  not  know  that  En- 
gineer Hampson  was  coming  with  his  engine,  and  if 
you  further  believe  that,  by  the  exercise  of  reasonable 
care,  plaintiff  could  not  have  known  that  Hampson 
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was  coming  with  his  engine,  then  this  disposes  of  the 
question  of  assumed  risk,  and  you  should  decide  this 
question  in  favor  of  the  plaintiff.  An  employee  as- 
sumes no  risk  of  which  he  does  not  know,  or  which,  by 
the  exercise  of  reasonable  care,  he  could  not  have 
known.  However,  he  is  presumed  to  know  all  ordinary 
visible  and  open  risks.** 

Instruction  No.  10.  **  While  a  servant  assumes 
ordinary  risk,  he  does  not  assume  the  risks  arising 
from  a  sudden  peril  not  incident  %to  his  employment, 
where  he  does  not  have  time  to  exercise  deliberation, 
which  one  of  ordinary  prudence  would  do  when  con- 
fronted with  a  known  danger.  And  where  a  servant 
is  injured  by  something  not  incident  to  his  employ- 
ment, but  by  a  temporary  peril  to  which  he  is  exposed 
by  the  negligent  act  of  his  employer,  he  is  entitled  to 
recover  damages  from  the  employer  on  account  of  such 
injury.  When  a  servant  is  employed,  and  the  em- 
ployer negligently  and  carelessly  creates  a  peril  at  the 
place  where  the  servant  is  at  work,  and  the  servant 
injured  thereby,  then  the  servant  will  be  entitled  to 
recover  for  such  injury.'* 

By  the  other  portion  of  the  defendant's  requested 
instruction  11a  the  court  was  asked  to  charge  the  jury 
that  under  the  undisputed  evidence  the  plaintiff's  vio- 
lation of  rule  882  was  the  cause  or  partly  the  cause  of 
the  accident.  The  situation  as  disclosed  by  the  record 
is  this :  Plaintiff  contended  that  while  he  was  exercis- 
ing proper  care  and  had  no  knowledge  that  engine 
533  had  steam  enough  to  be  moved,  or  that  it  was 
contemplated  by  anyone,  to  move  the  same  on  to  the 
main  line,  with  a  block  signal,  indicating  danger, 
between  his  engine  and  the  switch.  Engineer  Hampson 
carelessly  ran  said  engine  out  on  to  the  main  line  with- 
out any  headlight,  negligently  failed  to  observe  the 
signal  of  Fulton  to  stop,  passed  the  block  signal,  and 
violently  ran  against  the  plaintiff's  engine  without 
warning,  when  he   should  have  seen  the  plaintiff's 
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torchlight  and  exercised  proper  care ;  that  in  so  doing 
Hampson  violated  the  rules  of  the  company  above  set 
forth ;  that  the  proper  way  would  have  been  for  Hamp- 
son to  have  stopped  when  Fulton  signaled  and  to 
have  backed  his  engine  up  with  the  cars  where  plain- 
tiff's engine  should  have  been  coupled.  There  was  a 
controversy,  not  only  as  to  how  the  work  was  done, 
but  as  to  how  it  should  have  been  done.  Under  all 
the  circumstances,  it  was  for  the  jury  to  determine 
from  the  evidence  whether  or  not  the  plaintiflf  was 
negligent,  and,  if  so,  to  what  extent  such  negligence 
contributed  to  the  alleged  injury:  New  York  C.  (&  St. 
L.  R.  Co.  V.  Niehel,  214  Fed.  952. 

6.  The  Federal  Employers'  Liability  Act  (35  Stat. 
65,  c.  149),  and  the  amendment  of  April  5,  1910  (36 
Stat.  291,  c.  143),  provide  that  in  certain  cases  a  com- 
mon carrier  by  railroad,  engaged  in  interstate  com- 
merce, shall  be  liable  for  an  injury  of  an  employee 
suffered  while  engaged  in  such  commerce  and  **  result- 
ing in  whole  or  in  part  from  the  negligence  of  any 
of  the  officers,  agents  or  employees  of  such  carrier,  or 
by  reason  of  any  defect  or  insufficiency,  due  to  its  neg- 
ligence, in  its  cars,  engines,  appliances,"  etc.  They 
further  enact  that,  in  all  actions  under  the  act  for  in- 
juries to  an  employee,  **the  fact  that  the  employee 
may  have  been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of  negligence 
attributable  to  such  employee";  this  except  in  a  case 
of  violation  by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employees.  Contributory 
negligence  being  only  a  partial  defense,  it  is  then  neces- 
sary, in  a  case  otherwise  proper,  to  submit  the  matter 
of  contributory  negligence  of  the  plaintiflf  to  the  jury 
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in  order  that  the  same  may  be  compared  with  the  neg- 
ligence of  the  defendant  and  the  damages  apportioned 
as  the  negligence  of  each  caused  the  injury,  and 
diminished  accordingly:  Norfolk  d  W.  Ry.  Co.  v. 
Earnest,  229  U.  S.  114  (Ann.  Cas.  1914C,  172,  57  L.  Ed. 
1096,  33  Sup.  Ct.  Rep.  654).  This  law  lessens  the 
necessity,  which  prevailed  before  its  enactment,  for  the 
court  to  declare,  as  a  matter  of  law,  when  the  plain- 
tiflf  is  guilty  of  contributory  negligence.  This  pre- 
rogative should  be  exercised  by  a  trial  court  only  in 
a  case  where  it  is  plain  that,  from  all  the  evidence 
and  circumstances,  only  one  conclusion  could  be  rea- 
sonably deduced,  namely,  that  the  plaintiff  was  at 
fault  in  such  respect  and  thereby  contributed  to  his 
injury.  As  we  have  indicated,  we  think  the  evidence 
upon  this  point  discloses  a  case  to  be  submitted  to 
the  jury  for  its  determination  under  proper  instruc- 
tions as  to  the  law. 

7,  8.  The  next  assignment  of  error  presented  in- 
volves the  proposition  that  the  defendant  is  not  liable 
for  an  injury  sustained  by  the  plaintiff  in  his  participa- 
tion in  a  train  movement  destined  to  take  a  defective 
engine  to  the  terminal  for  repairs,  where  the  injury 
is  caused  by  such  defects ;  that  is,  if  the  injury  was  oc- 
casioned by  a  lack  of  steam  and  headlights  of  engine 
533,  moved  by  Hampson. 

In  Southern  Ry.  Co.  v.  Lyons,  169  Fed.  557,  560 
(25  L.  R.  A.  (N.  S.)  335,  338,  95  C.  C.  A.  55,  58),  it  is 
stated : 

**The  doctrine  which  requires  the  master  to  furnish 
reasonably  safe  and  suitable  machinery,  tools,  ai> 
pliances,  premises  and  the  like,  to  the  employee,  is 
without  application  to  cars  and  engines  being  moved 
to  the  repair  shops  for  the  purpose  of  complying  with 
the  rule  that  they  be  rendered  safe  and  suitable.*  *  *' 
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* I  III 

In  Houston  etc.  Ry.  Co.  v.  O'Hare,  64  Tex.  603,  Mr. 
Justice  Stayton,  speaking  for  the  court,  says : 

'*That  a  railway  company  would  not  be  liable  to  an 
employee  engaged  in  running  an  engine  for  repair 
to  such  place  as  might  be  necessary,  if  the  employee 
knew  of  the  defects  which  made  repair  necessary, 
is  certainly  true,  for  in  such  case  the  employee  would 
be  held  to  have  assumed  the  ordinary  risks  result- 
ing from  such  defects.  •  •  ^' 

In  Flannagan  v.  Chicago  d  N.  W.  Ry.  Co.j  50  Wis. 
462  (7  N.  W.  337),  is  found  an  extended  statement  of 
the  rule  as  follows : 

**Cars  and  engines  are  frequently  damaged,  and  it 
becomes  necessary  to  remove  them  to  some  proper 
place  for  repairs ;  and  it  may  happen  that  they  are  so 
seriously  damaged  that  their  removal  will  be  attended 
with  some  personal  danger  to  those  engaged  in  the 
work.  Yet  this  is  one  of  the  perils  of  the  business, 
and  if  a  person  so  employed  is  injured,  because  of 
the  broken  and  unsafe  condition  of  the  car  or  engine, 
he  has  no  remedy  against  the  owner,  unless  such  owner 
has  been  otherwise* negligent." 

See,  also,  Brasel  v.  Oregon  R.  &  N.  Co.,  54  Or.  157 
(102  Pac.  726) ;  Yeaton  v.  Boston  &  L.  R.  Corp.,  135 
Mass.  418 ;  Chicago  d  N.  W.  Ry.  Co.  v.  Ward,  61  111. 
130;  Holden  v.  Fitchburg  Ry.  Co.,  129  Mass.  268  (37 
Am.  Bep.  343). 

A  servant  who  engages  in  the  work  of  bringing  back 
to  a  safe  condition  any  part  of  the  plant  which  has 
become  abnormally  dangerous  assumes  all  the  risks 
which  are  obviously  incident  to  the  work  thus  under- 
taken: 3  Labatt's  Master  &  Servant,  §  1166.  In  other 
words,  a  servant  put  to  work  to  repair  a  defective 
appliance  cannot  be  heard  to  complain  of  its  being 
defective,  *' inasmuch  as  that  very  thing  is  the  cause  of 
his  being  there,  and  he  undertook  to  set  it  right,  be- 
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ing  paid  for  the  risk  he  ran,  and  voluntarily  incurring 
it" :  3  Labatt's  Master  &  Servant  (2  ed.),  §  1176.  See, 
also,  Tobler  v.  Pioneer  Min,  &  Mfg.  Co.,  166  Ala.  482 
(52  South.  86) ;  White  v.  ThomasvUle  L.  £  P.  Co.  151 
N.  C.  356  (66  S.  E.  210). 

In  the  case  at  bar  the  trial  court,  evidently  having 
in  view  the  rule  referred  to,  after  stating  in  detail  to 
the  jury  that  if  they  found  the  circumstances  as 
enumerated  (instruction  16,  defendant's  request  No. 
4),  instructed  them  that  if  one  of  plaintiff's  crew 
signaled  to  Engineer  Hampson  to  move  his  engine  out 
on  to  the  main  line  and  couple  with  plainti£f's  engine, 
'*and  if  from  the  evidence  you  find  that  Engineer 
Hampson  obeyed  that  signal  and  moved  out  on  to  the 
main  line  in  an  ordinary  way,  and  in  the  manner  which 
a  prudent  engineer  would  do,  then  I  charge  you  that, 
with  respect  to  his  coming  out  upon  the  main  line  or 
moving  his  engine  without  a  headlight,  he  is  not  guilty 
of  negligence,  and  the  defendant  cannot  be  held  liable 
on  that  account;  that  is,  on  account  of  coming  out  on 
the  main  tracf  By  this  instruction  the  matter  of 
the  moving  engine  533  by  Hampson,  as  submitted  to 
the  jury,  seems  to  have  been  confined  to  the  manner  of 
running  the  engine.  Obviously  the  defective  condition 
of  the  engine  would  not  be  an  excuse  for  Hampson,  the 
defendant's  engineer,  to  run  the  engine  out  upon  the 
main  line  in  a  careless,  negligent  manner,  or  to  fail 
to  observe  the  rules  in  regard  to  signals,  or  render  it 
necessary  to  run  the  engine  violently  against  engine 
544,  so  as  to  brake  the  same.  One  of  the  questions  for 
the  jury  to  determine  was  whether  or  not  engine  533 
was  capable  of  generating  sufficient  steam  to  run  the 
engine,  without  cars  attached,  and  at  the  same  time 
furnish  steam  to  run  the  dynamo  and  supply  electricity 
for  electric  headlights.    If  this  could  have  been  done 
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conveniently,  then  the  defect  or  weakness  of  the  engine 
was  not  the  real  cause  of  the  lack  of  regular  headlights. 
The  rule  invoked  applies  where  the  injury  i$  caused 
by  the  defective  condition  of  an  engine  while  running 
the  same  to  a  place  for  the  purpose  of  repairs.  It 
does  not  apply  to  other  negligence  of  the  defendant: 
Flamiagan  v.  Chicago  d  N.  W.  R.  Co.,  50  Wis.  462  (7 
N.  W.  337).  It  was  shown  by  the  evidence  that,  soon 
after  the  Hampson  engine  533  was  attached  to  the 
train,  its  headlights  were  turned  on  by  Fulton  or  some 
one  of  the  crew;  therefore  there  was  a  question  as  to 
the  extent  of  the  defect  of  the  engine,  or  whether  the 
defect  prevented  supplying  the  lights  when  the  engine 
was  run  upon  the  main  line.  In  other  words,  the 
evidence  disclosed  that,  while  engine  533  was  not  con- 
sidered capable  of  proceeding  on  its  run,  it  did  have 
some  steam. 

9.  It  is  urged  that  under  these  circumstances  the 
court  should  have  charged  the  jury  as  per  defendant's 
request  8,  as  follows : 

**I  further  instruct  you,  as  a  matter  of  law,  that  it 
was  not  negligence  or  want  of  ordinary  care  in  En- 
gineer Hampson  to  bring  his  engine  out  to  the  main 
line  without  his  headlight  being  lighted,  in  response  to 
a  signal  to  do  so  by  the  brakeman  of  Engineer  Pfeif- 
fer*s  train,  who  was  in  charge  of  and  operating  the 
switch  at  that  poinf 

This  request  ignores  the  manner  in  which  the  engine 
was  run  by  Hampson,  and  his  other  alleged  negligent 
acts,  and  would  not  submit  to  the  jury  the  question 
of  whether  or  not  there  was  sufficient  steam  to  run  the 
dynamo  and  supply  the  electricity  for  the  headlights, 
or  allow  the  jury  to  determine  from  the  evidence, 
under  all  the  circumstances,  whether,  under  the  rules 
of  the  company,   the   headlights   should   have   been 
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lighted.  By  instruction  11  (plaintiff's  request  No.  17), 
the  court  submitted  to  the  jury  the  question  of  whether 
or  not  Hampson  was  guilty  of  negligence,  which  was 
the  proximate  cause  of  the  injury,  in  failing  to  have 
said  headlight  burning.  While  the  instruction  is  some- 
what general,  we  fail  to  see  any  reason  why  it  would 
not  be  understood  by  the  jury. 

10.  The  defendant  contends  that,  under  the  authori- 
ties, it  was  not  negligence  for  the  headlight  to  be  blind. 
This,  however,  as  we  have  indicated,  depends  upon  a 
question  of  fact  as  to  the  condition  of  engine  533  for 
supplying  suflBcient  power  for  the  dynamo.  The  com- 
pany is  liable  for  an  injury  to  an  employee  resulting 
from  a  defect  or  insufficiency  due  to  its  negligence  in 
its  cars,  engine  and  appliances,  etc. :  Choctaw  0.  £  G. 
R.  R.  Co.  y.  McDade,  191  U.  S.  64  (48  L.  Ed.  96;  24 
Sup.  Ct.  Rep.  24) ;  Seaboard  Air  Line  Ry.  Co.  v.  JTor- 
ton,  233  U.  S.  492  (58  L.  Ed.  1062,  34  Sup.  Ct.  Rep. 
635). 

A  careful  reading  of  the  whole  charge  given  by  the 
trial  court  to  the  jury,  which  included  many  requested 
instructions  prepared  with  great  care  by  the  learned 
counsel  for  defendant,  leads  us  to  believe  that  the 
questions  of  fact  were  fairly  submitted  to  the  jury. 
It  was  for  the  jury  to  determine  from  the  evidence, 
under  all  the  circumstances,  whether  or  not  the  negli- 
gence of  defendant  in  whole  or  in  part  caused  the  in- 
jury complained  of. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Affibmed.    Reheabinq  Denied. 
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Argned  December  9,  reversed  December  22,   1914,  rehearing  denied 

January  19,  1915. 

SHARKEY  V.  PORTLAND  GAS  CO.* 

(144  Pac.  1152;  145  Pac.  660.) 

Flaadlng— Amendments — ^Dtscretlon  of  Trial  Court. 

1  Where  plaintiif  alleged  in  his  complaint  that  defendant,  a  gas 
eompanj,  did  not  properly  maintain  a  gas-main,  but  allowed  gas  to 
escape,  causing  injury  to  plaintiff's  trees,  and  the  company  traversed 
the  complaint  and  alleged  as  new  matter  that  plaintiff  knew  of  the 
leakage,  but  neglected  to  notify  the  company  thereof,  and  that  as  soon 
as  it  became  aware  of  the  leakage,  the  same  was  repaired,  the  action 
of  the  court  in  refusing  to  permit  plaintiff  at  the  trial  to  amend  the 
complaint,  so  as  to  allege  negligence  of  the  company,  was  within  the 
discretion  conferred  by  Section  102,  L.  O.  L.,  and  would  not  be  dis- 
turbed on  appeal. 

[As  to  how  far  amendments  of  pleading  are  allowable  varying 
or  altering  cause  of  action,  see  notes  in  34  Am.  Dec.  158;  51 
Am.  St.  Rep.  414.] 

Oas — Gas  Companies — ^Injuries  from  Escaping  Gas — Oare  Beqnlred. 

2.  One  engaged  in  the  distribution  and  sale  of  illuminating  gas 
must  exercise  care  proportionate  to  the  danger  to  prevent  the  escape 
of  gas  from  mains,  and  escape  of  gas  from  a  main  is,  in  the  absence 
of  any  exculpatory  explanation,  some  evidence  of  neglect,  under  the 
doctrine  of  res  ipsa  loquitur. 

Oas — ^Injuries  from  Escaping  Cku^— Actions — ^Pleading. 

3.  A  complaint  in  an  action  against  a  gas  company  for  injuries 
by  gas  escaping  from  a  main,  which  alleges  that  the  company  did  not 
properly  maintain  the  main,  and  allowed  it  to  leak  and  that  gas 
leakage  injured  trees  of  plaintiff,  charges  that  the  escape  of  gas  was 
due  to  negligence. 

Qbs— Injuries  from  Escaping  Oas— Negligence— Question  for  Jury. 

4.  Whether  a  gas  company  was  negligent  in  permitting  gas  to 
escape  from  a  main  held  for  the  jury. 

Appeal  and  Error — Grounds  for  Rehearing— Misstatement  of  Fact  In 
Opinion. 

5.  In  an  action  for  injury  to  plaintiff's  trees,  etc.,  from  gas  escap- 
ing from  a  main  due  to  a  break  from  defective  filling  of  an  excavation, 
an  alleged  erroneous  statement  in  the  opinion  that  the  testimony 
tended  to  show  that  the  break  was  due  to  a  water-main  laid  across 
the  gas-main  Tield  no  ground  for  a  rehearing. 

*As  to  the  liability  of  a  gas  company  for  negligence  in  the  escape 
or  explosion  of  gas,  see  notes  in  29  L.  B.  A.  337  and  32  L*.  B.  A.  (N.  S.) 

809.  BiPOBTSB. 
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From  Multnomah:  George  N.  Davis,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Edward  J.  Sharkey  and  Fannie 
V.  Sharkey  against  the  Portland  Gas  and  Coke  Com- 
pany, a  corporation. 

The  plaintiffs  are  the  owners  of  real  property  in 
Portland  fronting  on  Eighth  Street  between  HoUaday 
and  Pacific  Streets.  The  defendant  is  a  corporation 
engaged  in  the  distribution  and  sale  of  illuminating 
gas.  After  stating  that  the  plaintiffs  have  three  trees 
in  front  of  their  premises,  and  that  adjacent  to  them 
the  defendant  has  a  gas-main  running  north  and  south 
along  Eighth  Street,  the  plaintiffs  allege: 

**That  said  defendant  did  not  properly  maintain, 
conduct  or  keep  in  repair  said  gas-main;  that  said 
defendant  allowed  said  gas-main  to  get  in  such  a  con- 
dition that  it  leaked ;  that  the  leakage  in  said  gas-main 
continued  for  a  long  while ;  that  said  gas-main  was  not 
properly  and  frequently  inspected  by  the  gas  com- 
pany ;  that  the  gas  leakage  from  said  main  within  the 
last  year  has  killed  the  three  trees  heretofore  men- 
tioned; that  by  reason  of  the  facts  hereinbefore  al- 
leged the  plaintiffs  are  damaged  in  the  sum  of  $500.  *  * 

This  quotation  from  the  complaint  is  traversed  by 
the  answer.  The  substance  of  the  new  matter  in  the 
answer  is  to  the  effect  that  the  plaintiffs  knew  of  the 
leakage  of  gas,  if  any  existed,  for  a  long  time  but 
neglected  to  notify  the  defendant;  that  as  soon  as  it 
became  aware  that  the  gas  was  leaking  from  its  main 
it  immediately  repaired  it ;  and  further  that  the  negli- 
gence of  the  plaintiffs  in  failing  to  notify  the  defendant 
of  the  leakage,  contributed  to  the  death  of  the  trees. 
The  new  matter  of  the  answer  is  denied  in  the  reply. 

During  the  trial  the  plaintiffs  asked  leave  to  amend 
their  complaint  to  the  effect  that  the  matters  set  forth 
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in  the  quoted  portion  of  the  complaint  were  due  to  the 
carelessness  and  negligence  of  the  defendant.  This 
motion  was  denied  by  the  court.  At  the  close  of  the 
testimony  on  behalf  of  the  plaintiffs  the  court,  on  mo- 
tion of  the  defendant,  entered  a  judgment  of  nonsuit, 
and  the  plaintiffs  appeal. 

Bevebsed.    Beheabikg  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Wilson,  Neal  d  Rossman  and  Mr.  George  F. 
Hopkins,  Jr.,  with  an  oral  argument  by  Mr.  A.  King 
Wilson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  H.  W.  Strong  and  Mr.  John  A.  Laing,  with  an  oral 
argument  by  Mr.  Strong. 

Mb,  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  It  is  within  the  discretion  of  the  court  to  allow 
a  pleading  to  be  amended  during  the  trial:  Section 
102,  L.  0.  L.  We  cannot  say  that  the  court  abused 
its  discretion  in  refusing  the  change  desired,  and  hence 
the  plaintiffs  can  take  nothing  here  by  virtue  of  that 
assignment  of  error. 

The  testimony  on  behalf  of  the  plaintiffs  strongly 
tended  to  show  that  the  trees  in  question  began  to 
show  signs  of  dying  early  in  the  month  of  July,  when 
the  leaves  began  to  turn  yellow  and  two  of  the  trees 
actually  died  soon  afterward.  About  this  time,  the 
plaintiffs,  being  apprehensive  that  the  sickly  appear- 
ance of  the  trees  was  caused  by  gas,  dug  down  into 
the  parking  near  them  and  became  convinced  that  gas 
was  escaping.    They  notified  the  company  to  that  ef- 
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feci  The  defendant  then  sent  men,  who  drilled  holes 
in  the  pavement  from  which  gas  escaped  in  sufficient 
quantity  to  be  lighted  by  boys  playing  with  matches. 
The  company  then  excavated  over  the  main  and  found 
that  it  had  been  broken,  making  a  vent  for  the  gas. 
Some  of  the  testimony  tends  to  attribute  the  break  to 
the  fact  that  a  water-main  had  been  laid  across  the  gas- 
main  by  the  city  authorities,  and  that  the  refilling  of 
the  excavation  caused  a  pressure  against  the  gas- 
main,  which  it  could  not  withstand,  resulting  in  the 
breach  from  which  the  gas  escaped. 

2.  Illuminating  gas  is  a  dangerous  thing  when  it 
eludes  control,  and  it  is  incumbent  upon  those  who 
deal  in  it  as  an  article  of  merchandise  to  use  care  com- 
mensurate with  its  harmful  nature.  Of  course  the 
diligence  must  be  such  as  an  ordinarly  prudent  person 
would  exercise  under  like  circumstances  in  managing 
such  an  article.  In  brief,  the  care  must  be  propor- 
tionate to  the  danger  to  be  reasonably  apprehended 
from  the  agency  under  consideration.  It  is  plain  that 
a  greater  degree  of  absolute  care  should  be  exercised 
in  such  circumstances  than  in  conducting  a  millinery- 
store  or  carpenter-shop.  In  either  case,  however,  the 
care  must  be  proportionate  to  the  risk  incurred.  It  is 
said  in  Koelsch  v.  Philadelphia  Co.,  152  Pa.  355,  363 
(25  Atl.  522,  524,  34  Am.  St.  Bep.  653, 18  L.  E.  A.  759) : 

**The  escape  of  gas  from  the  defendant's  main  was, 
in  the  absence  of  any  exculpatory  explanation,  some 
evidence  of  neglect  *  *  and  when  to  this  was  added  the 
testimony,  already  quoted,  of  one  of  the  plaintiff's 
witnesses  in  respect  to  the  appearance  of  the  aperture 
through  which  it  escaped,  prima  facie  case  was  made 
out  against  the  defendant." 

In  that  case  the  defendant  attributed  the  escape  of 
gas  to  the  separation  of  the  joints  of  the  pipe,  due  to 
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the  building  of  an  adjacent  sewer.    On  that  point  the 
court  said: 

**If  such  injury  to  a  gas-main  be  a  natural  and 
probable  consequence  of  the  construction  of  a  sewer 
in  close  proximity  to  it,  and  the  defendant  had  knowl- 
edge, or  ought  to  have  had  knowledge,  of  the  con- 
struction of  this  particular  sewer,  it  was  its  duty  to 
efficiently  guard  against  the  damage  that  was  likely 
to  be  sustained.  *  *  It  could  not  shift  the  responsi- 
bility upon  the  municipality  or  its  contractor  *  *  and 
it  was  for  the  jury  to  determine  whether,  from  the 
notoriety  attending  the  construction  of  a  sewer,  a  gas 
company  having  a  proper  system  of  inspection  would, 
or  ought  to,  have  knowledge  within  a  shorter  time 
than  elapsed  between  the  commencement  of  work  upon 
the  sewer  in  question  and  the  discovery  of  the  leaf 

It  is  like  the  doctrine  of  Boyd  v.  Portland  Electric 
Co.,  40  Or.  126  (66  Pac.  576,  57  L.  B.  A.  619),  to  this 
effect  that : 

*'In  actions  against  electric  companies  for  injuries 
received  from  contact  with  live  wires  in  public  ways 
proof  of  the  breaking  of  the  wires  and  of  the  hap- 
pening of  the  accident  makes  a  prima  facie  case  of 
negligence. '  * 

See,  also,  Gould  v.  Winona  Gas  Co.,  100  Minn.  258 
(111  N.  W.  254,  10  L.  R.  A.  (N.  S.)  889). 

In  other  words,  considering  the  inherently  danger- 
ous nature  of  illuminating  gas  and  the  duty  of  the 
defendant  to  control  it,  an  instance  of  res  ipsa  loquitur 
occurs  whenever  the  gas  escapes  to  the  injury  of  per- 
sons or  property. 

3.  It  is  contended,  however,  by  the  defendant  that 
this  is  a  rule  of  evidence  rather  than  of  pleading,  and 
that  the  plaintiffs  should  state  that  the  escape  of  the 
gas  was  due  to  the  negligence  of  the  defendant.  In 
our  judgment,  however,  the  pleading  is  sufficient  in 
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that  respect.  It  would  not  be  enough  merely  to  say 
that  the  defendant  was  guilty  of  negligence.  That  is 
a  mere  conclusion  of  law.  The  complaint  must  state 
facts  from  which  the  court  will  be  able  to  draw  the 
conclusion  of  negligence.  Having  stated  a  sufficient 
omission  of  duty  on  the  part  of  the  defendant  it  is  not 
necessary  that  the  pleader  should,  so  to  speak,  put  a 
label  upon  the  complaint  and  say  in  so  many  words: 
These  allegations  mean  an  imputation  of  negligence. 
If  the  facts  alleged  in  the  complaint  in  this  action  are 
proved  as  laid,  a  prima  facie  conclusion  of  negligence 
would  be  imputed  to  the  defendant  as  a  matter  of  law. 

4.  Within  the  meaning  of  the  precedents,  a  case  was 
made  by  the  plaintiffs  sufficient  to  go  to  the  jury  when 
they  showed  that  the  gas  escaped  and  that,  in  con- 
sequence thereof,  the  trees  were  killed.  Negligence 
is  a  question  of  fact  to  be  determined  by  the  jury: 
Palmer  v.  Portland  Ry.,  L.  d  P.  Co.,  56  Or.  262  (108 
Pac.  211).  There  being  some  evidence  to  sustain  the 
allegations  of  the  complaint,  and  that  pleading  being 
sufficient  in  averment  as  a  matter  of  law,  it  was  error 
to  withhold  the  case  from  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed.    Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moors 
and  Mr.  Justice  Ramsey  concur. 
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Denied  January  19,  1915. 

On  Petition  fob  Rehearing. 

(145  Pac.  660.) 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

5.  In  the  opinion  heretofore  filed  in  this  case  the 
following  language  was  used: 

'  *  Some  of  the  testimony  tends  to  attribute  the  break 
to  the  fact  that  a  water-main  had  been  laid  across 
the  gas-main  by  the  city  authorities,  and  that  the  re- 
filling of  the  excavation  caused  a  pressure  against  the 
gas-main,  which  it  could  not  withstand  resulting  in 
cue  breach  from  which  the  gas  escaped.'' 

The  petition  for  rehearing  is  based  upon  the  hypoth- 
esis that  the  excerpt  quoted  is  not  a  true  statement 
of  the  fact.  According  to  the  petition,  the  inaccuracy 
consists  in  stating  that  the  water-main  was  laid  across 
the  gas-main  instead  of  directly  beneath  it.  The  opin- 
ion does  not  state  that  one  main  was  laid  upon  the 
other,  and  it  can  make  little  difference  whether  it 
was  laid  transversely  above  or  below  or  paralled  above 
or  below  the  other  conduit,  for  the  cause  of  the  break 
was  attributed  to  the  manner  in  which  the  excavation 
was  refilled  and  not  to  the  contact  of  one  main  with 
the  other.  There  was  abundant  testimony  that  the 
gas  escaped;  that  the  trees  died;  and  that  the  break 
in  the  gas-main  was  caused  by  the  defective  manner 
in  which  the  excavation  for  the  city  water-main  was 
closed.  Whether  the  defendant  was  negligent  in  not 
discovering  the  leak  and  controlling  the  escaping  gas 
was  a  question  of  fact  for  the  jury,  to  be  determined 
from  all  the  circumstances  disclosed  by  the  testimony ; 
and  hence  it  was  an  error  to  allow  the  nonsuit.    As  it 
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was  the  defective  filling  of  the  excavation  to  which 
the  break  was  attributed,  the  inaccuracy  of  statement 
concerning  the  relative  position  of  the  two  mains  does 
not  aifect  the  case  and  constitutes  no  reason  for  a 
rehearing.  The  motion  is  overruled. 

BBHBABINa  DSNIBD. 

Mb.  Chief  Justice  Moore,  Mb.  Justicb  McBbedb 
and  Mb.  Justice  Benson  concur. 


Judgment  for  petitioner  December  22,  1914,  rehearing  denied  Jannarj 

19,  1915. 

GANTENBMN  v.  WEST,  Govebnob,* 

(144  Pac.  1171.) 

Statatas— Title  oi  Act— Additional  Judge. 

1.  Laws  of  1913,  page  769,  was  entitled,  "An  act  to  provide  an 
additional  circuit  judge  for  the  fourth  judicial  district  of  the  State 
of  Oregon;  to  abolish  the  office  of  county  judge  in  Multnomah  County, 
Oregon,  and  provide  for  the  transfer  to  the  Circuit  Court  of  said 
fourth  judicial  district  of  all  the  judicial  business  and  jurisdiction  of 
the  said  County  Court;  providing  that  the  present  incumbent  of  said 
office  of  county  judge  shall  be  and  shall  serve  as  an  additional  circuit 
judge  created  bv  this  act  until  his  successor  is  elected  and  qualified  as 
herein  provided/'  Section  1  provided  for  the  election  of  an  addi- 
tional circuit  judge  for  that  district,  and  Section  2  provided  that  his 
duty,  jurisdiction,  and  salary  should  be  the  same  as  the  other  circuit 
judges.  Sections  3-5  abolished  the  office  of  county  judge  for  the 
county,  and  transferred  the  duties  and  powers  of  that  office  to  the 
circuit  judges.  These  latter  sections  were  unconstitutional.  Held, 
that  the  subject  matter  of  the  first  two  sections  was  clearly  embraced 
within  the  title  as  required  by  Article  IV,  Section  20,  of  the  Con- 
stitution. 

[As  to  when  the  title  of  a  statute  is  sufficienti  see  notes  in  64 
Am.  St.  Bep.  70;  Ann.  Cas.  1915 A,  79.] 

Statutes— Effect  of  Partial  InTalidlty. 

2.  The  valid  sections  can  be  separated  from  the  invalid  ones  with- 
out difficulty,  and  it  cannot  be  said  that  the  legislature  would  not  have 
provided  for  the  additional  judge,  unless  it  also  abolished  the  office 

*The  question  of  mandamus  to  a  Governor  is  treated  in  notes  ia 
6  L.  B.  A.  (N.  S.)  750  and  32  L.  B.  A.  (N.  S.)  355.  BsFORTnL 


Jan.  1915.]  Gantenbein  t;.  West.  335 

of  coniit7  judge,  e8pecia]l7  in  view  of  tbe  crowded  conditions  of  the 
docket  of  the  Circuit  Court,  so  that  the  validity  of  the  first  two  sec- 
tions is  not  affected  by  the  invalidity  of  the  rest. 

Ctonstitatlonal    Law— Ooiuitractlon    of    Statate— Favoring    Ooiuitita- 
tlonality. 

3.  If  a  statute  can  be  given  any  reasonable  interpretation  con- 
sistent with  its  validity,  such  interpretation  should  be  adopted. 

8tatiit«0— Subject  to  Act— Partial  InTalldity. 

4.  The  rule  that  where  an  act  embraces  two  subjects  contrary  to 
Article  lY,  Section  20  of  the  Constitution,  it  is  invalid  as  to  both,  is 
based  on  the  impossibility  of  the  court  choosing  between  the  two,  and 
does  not  apply  where  the  act  is  otherwise  unconstitutional  as  to  one 
of  the  subjects  embraced  therein,  in  which  case  it  may  be  upheld  as 
to  the  other. 

[As  to  effect  of  constitutional  provision  requiring  that  statute 
embrace  but  one  subject,  which  shall  be  expressed  in  the  title, 
see  note  in  61  Am.  Dec.  337.] 

Judges— Term— Statates-^CtonBtitatlonality. 

5.  Laws  of  1913,  page  769,  providing  for  the  election  of  an  addi- 
tional judge  for  the  fourth  judicial  district,  who  shall  hold  office  for 
six  years  and  until  his  successor  is  elected  and  qualified,  does  not 
Tiolate  Article  VII,  Section  1,  of  the  Constitution,  limiting  the  term 
of  the  judges  to  six  years,  when  that  section  is  read  in  connection 
with  Article  XV,  Section  1,  of  the  Constitution,  providing  that  all 
officers  shall  hold  office  until  their  successors  are  elected  and  qualified. 

Mandanma — Officer  Sabject  to  Mandamiu — Oovemor. 

6.  Mcmdamua  will  lie  to  compel  the  Governor  to  issue  a  certificate 
of  election  to  a  duly  elected  circuit  judge,  since  the  Governor  may  be 
ordered  to  perform  duties  which  are  purely  ministerial. 

Original  proceeding  in  Supreme  Court 

In  Banc.  Statement  by  Mb.  Chief  Justice  McBbide. 

This  is  a  proceeding  in  mandamus  to  require  the 
Governor  to  issue  a  certificate  of  election  to  the  plain- 
tiff, declaring  him  to  have  been  elected  circuit  judge 
of  department  No.  6  of  Multnomah  County,  at  the  gen- 
eral election  held  November  3,  1914.  The  petition 
alleged  the  statutory  qualification  of  plaintiff  to  hold 
the  office  and  the  regularity  of  the  election,  and  sets 
forth,  further,  that  at  said  election  there  were  cast 
for  candidates  for  said  office  69,827  votes,  and  that 
plaintiff,  having  received  a  majority  of  36,147  votes. 
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was  duly  elected  to  said  office.  After  reciting  all  the 
preliminary  steps  leading  up  to  the  final  canvass  of 
the  votes,  it  alleges  that  such  canvass  was  regularly 
made  by  the  Secretary  of  State  with  the  result  afore- 
said, and  that  thereafter  on  December  8,  1914,  peti- 
tioner demanded  of  the  Governor  a  certificate  of  elec- 
tion, which  was  refused.  There  is  no  objection  made 
to  the  form  or  substance  of  the  petition  except  in  re- 
spects hereinafter  stated.  There  was  a  general  de- 
murrer to  the  sufficiency  of  the  petition.  The  grounds 
of  the  demurrer  are  based  upon  the  alleged  unconsti- 
tutionality of  the  statute  creating  an  additional  cir- 
cuit judge  in  Multnomah  County,  which  statute  was 
passed  March  4,  1913,  and  is  found  in  Laws  of  1913, 
Chapter  378,  page  769,  being  as  follows : 

*'An  act  to  provide  an  additional  circuit  judge  for  the 
fourth  judicial  district  of  the  State  of  Oregon; 
to  abolish  the  office  of  County  judge  in  Multnomah 
County,  Oregon,  and  provide  for  the  transfer  to 
the  Circuit  Court  of  said  fourth  judicial  district 
of  all  the  judicial  business  and  jurisdiction  of  the 
said  County  Court ;  providing  that  the  present  in- 
cumbent of  said  office  of  county  judge  shall  be  and 
shall  serve  as  the  additional  circuit  judge  created 
by  this  act  until  his  successor  is  elected  and  quali- 
fied,  as  herein  provided. 
**Be  it  enacted  by  the  people  of  the  State  of  Oregon: 
**  Section  1.     That  in  addition   to   the  five   circuit 
judges  now  provided  by  law  for  the  fourth  judicial 
district  of  the  State  of  Oregon,  comprising  Multnomah 
County,  there  shall  be  elected  on  the  first  Tuesday 
after  the  first  Monday  in  November,  A.  D.  1914,  and 
at  the  general  election  every  six  years  thereafter,  one 
circuit  judge  in  said  district  who  shall  possess  the 
qualifications  prescribed  by  law  for  circuit  judges, 
and  whose  term  shall  commence  on  the  first  Mon- 
day of  January,  A.  D.  1915,  and  who  shall  hold  office 
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for  the  term  of  six  years  and  until  his  successor  is 
elected  and  qualified. 

**Sec.  2.  The  duties,  powers,  and  jurisdiction  of 
said  circuit  judge  shall  be  such  as  are  prescribed  by 
law  and  the  salary  shall  be  the  same  as  the  salary  now, 
or  hereafter,  received  by  the  other  circuit  judges  of 
said  district  and  be  paid  in  like  manner.  The  circuit 
judge  herein  provided  shall  sit  in  a  department  to  be 
named  or  designated  as  department  number  6. 

**Sec.  3.  The  office  of  county  judge  for  the  county 
of  Multnomah  is  hereby  abolished  and  the  present  in- 
cumbent of  said  office  is  hereby  created  a  circuit  judge 
of  the  said  fourth  judicial  district  to  sit  in  department 
number  6  provided  for  in  the  preceding  section  of  this 
act  and  to  hold  such  office  and  to  exercise  all  the 
powers  and  jurisdiction  of  a  circuit  judge  until  his 
successor  is  elected  and  qualified  as  provided  in  sec- 
tion 1  of  this  act. 

**Sec.  4.  Upon  the  taking  effect  of  this  act  all 
judicial  jurisdiction,  power  and  authority  of  the 
county  judge  and  of  the  County  Court  of  said  Multno- 
mah County  as  distinguished  from  such  power  and 
jurisdiction  as  is  exercised  in  the  transaction  of  county 
business,  shall  then,  and  thereafter,  be  vested  in  an<i 
exercised  by  the  Circuit  Court  of  said  fourth  judicial 
district,  and  all  said  matters,  causes  and  proceedings 
pending  in  said  County  Court  shall  be  considered  as 
transferred,  continued,  heard  and  disposed  of  in  the 
said  Circuit  Court. 

**Sec.  5.  As  far  as  is  practicable  all  matters  re- 
lating to  the  administration  of  estates  of  decedents, 
minors  and  other  legally  incompetent  persons  and 
probate  matters  generally,  shall  be  referred  to  and 
heard  and  considered  in  said  department  number  6. 

'  *  Sec.  6.  All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed. ' ' 

Judgment  fob  Fetitioneb.    Beheabing  Denied. 
74  Or.— aa 
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For  petitioner  there  was  a  brief  over  the  name  of 
Messrs.  Clark,  Skulason  <&  Clark,  with  an  oral  argu- 
ment by  Mr.  A.  E.  Clark. 

For  defendant  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  Ernest  R.  Ringo. 

As  amicus  curiae  there  was  an  oral  argument  by 
Mr.  Oeorge  S.  Shepherd. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

In  the  opinions  heretofore  handed  down  in  Branch 
V.  McCormick,  72  Or.  608  (144  Pac.  425) ;  and  State 
ex  rel.  v.  Holman,  73  Or.  18  (144  Pac.  429),  a  ma- 
jority of  the  court  expressed  the  opinion  that  so  much 
of  the  act  in  question  as  attempted  to  transfer  pro- 
bate jurisdiction  in  Multnomah  County  to  the  Cir- 
cuit Court,  and  to  transfer  the  county  judge  of  that 
county  to  a  position  as  circuit  judge,  was  void  because 
in  contravention  of  subdivision  3  of  Section  23,  Article 
IV,  of  the  Constitution.  So  for  the  purposes  of  this 
case  that  contention  may  be  taken  as  settled,  and  coun- 
sel on  both  sides  of  the  present  controversy  have  so 
treated  it. 

1.  The  contention  made  in  the  able  arguments  and 
briefs  of  counsel  for  defendant  in  the  case  at  bar  is 
that  the  whole  act  is  void  because  it  violates  Article 
IV,  Section  20,  of  the  Constitution,  which  reads: 

''Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  But  if  any  subject  shall 
be  embraced  in  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title.'* 

A  perusal  of  the  first  sentence  of  the  title  shows  that 
the  creation  of  an  additional  circuit  judge  is  clearly 
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expressed  as  one  of  the  subjects  to  be  dealt  with,  and 
evidently  the  principal  object,  the  other  matters  dealt 
with  being  only  incidental  to  it;  and,  therefore,  so 
far  as  this  objection  is  concerned,  it  must  be  held  to 
be  unsound:  State  v.  Shaw,  22  Or.  287  (29  Pac.  1028) 
Clemmensen  v.  Peterson,  35  Or.  48  (56  Pac.  1016) 
Eastman  v.  Clackamas  County  (C.  C),  32  Fed.  31 
Thomas  v.  State,  124  Ala.  48  (27  South.  315) ;  Bea- 
trice V.  Masslich,  108  Fed.  743  (47  C.  C.  A.  657) ;  Nich- 
ols V.  Loyd,  111  Tenn.  145  (76  S.  W.  911) ;  Aheel  v. 
Clark,  84  Cal.  226  (24  Pac.  383);  West  v.  Latah 
County,  14  Idaho,  353  (94  Pac.  445) ;  People  v.  Mc- 
Bride,  234  HI  146  (84  N.  E.  865,  123  Am.  St.  Rep.  82, 
14  Ann.  Gas.  994) ;  Ash  v.  Thorp,  65  Kan.  60  (68  Pac. 
1067) ;  McEldowney  v.  Wyatt,  44  W.  Va.  711  (30  S.  E. 
239,  45  L.  E.  A.  609). 

2.  The  second  objection  to  the  act  is  that  it  contains 
two  subjects  not  related  to  each  other,  and  that  it  is 
therefore  void  as  being  in  contravention  of  the  section 
of  our  Constitution  last  cited.  The  rule  governing 
cases  of  this  character  is  laid  down  in  Cooley's  Con- 
stitutional Limitations  (7  ed.),  page  247,  in  the  fol- 
lowing language: 

'^If  a  statute  attempts  to  accomplish  two  or  more 
objects,  and  is  void  as  to  one,  it  may  still  be  in  every 
respect  complete  and  valid  as  to  the  other.  But  if  its 
purpose  is  to  accomplish  a  single  object  only,  and  some 
of  its  provisions  are  void,  the  whole  must  fail,  unless 
sufficient  remains  to  effect  the  object  without  the  aid  of 
the  invalid  portion.  And  if  they  are  so  mutually  con- 
nected with  and  dependent  on  each  other,  as  condi- 
tions, considerations,  or  compensations  for  each  other, 
as  to  warrant  the  belief  that  the  legislature  intended 
them  as  a  whole,  and  if  all  could  not  be  carried  into 
effect,  the  legislature  would  not  pass  the  residue  in- 
dependently; then  if  some  parts  are  unconstitutional, 
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all  the  provisions  which  are  thus  dependent,  condi- 
tional, or  connected  must  fall  with  them.*' 

The  same  authority  also  uses  the  following  lan- 
guage : 

* '  Where,  therefore,  a  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  the  courts  to  de- 
clare the  remained  void  also,  unless  all  the  provisions 
are  connected  in  subject  matter,  depending  on  each 
other,  operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning  that  it 
cannot  be  presumed  the  legislature  would  have  passed 
the  one  without  the  other.'* 

Bearing  these  definitions  in  mind,  we  will  proceed 
to  examine  the  act  under  consideration.  As  before 
remarked,  that  portion  of  the  act  providing  for  an  ad- 
ditional judge  in  Multnomah  County,  namely,  the 
first  two  sections,  is  easily  separable  from  those  sec- 
tions heretofore  held  unconstitutional.  All  matters 
relating  to  the  transfer  of  the  probate  jurisdiction  of 
the  County  Court  into  the  Circuit  Court,  and  tne 
transformation  of  the  county  judge  into  a  circuit  judge 
with  varied  and  variegated  powers,  could  be  stricken 
both  from  the  title  and  from  the  act  itself,  and  yet 
leave  a  complete  act  providing  for  an  additional  judge. 

3.  It  is  going  far  into  the  realm  of  speculation  to 
say  that  the  additional  judgeship  would  not  have  been 
created  had  the  sections  providing  for  such  transfer 
been  omitted.  On  the  face  of  the  act  they  are  not  so 
interdependent  that  we  can  presume  that  such  a  re- 
sult would  have  followed  the  omission  of  the  last 
four  sections.  Such  a  conclusion  would  be  to  presume 
against  the  constitutionality  of  an  act  instead  of  in 
its  favor;  and  it  is  a  canon  of  statutory  construction 
that  if  a  statute  can  be  given  any  reasonable  inter- 
pretation consistent  with  its  validity,  such  interpreta- 
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tion  should  be  adopted.  If  we  should  go  outside  the 
terms  of  the  statute  itself  and  consider  conditions  as 
they  actually  existed  at  the  time,  we  should  not  have 
to  go  beyond  the  files  of  this  court  to  find  that,  owing 
to  the  congested  condition  of  the  docket  in  Multnomah 
County,  frequent  and  almost  continual  requests  have 
been  made  upon  the  chief  justice  of  this  court  for  the 
assignment  of  judges  from  other  districts  to  hold  court 
in  that  district,  and  that  judges  have  been  continually 
assigned  to  that  duty,  no  doubt  to  the  inconvenience 
of  themselves  and  to  the  detriment  of  business  in  their 
own  districts.  The  congestion  of  business  has  been 
a  matter  of  public  comment,  and  is  generally  known, 
so  that  it  is  more  reasonable  to  presume  that  the  legis- 
lature would  have  passed  the  act  in  any  event  than 
that  they  would  have  allowed  judicial  business  to  ac- 
cumulate in  Multnomah  County  as  it  has  in  the  past. 
Cases  supposed  to  support  the  theory  of  defendant 
are  cited ;  but  when  closely  examined,  they  are  not  in 
point  as  to  the  case  at  bar. 

In  re  County  Commissioners,  22  Okl.  435  (98  Pac. 
557),  cited  by  defendant,  is  an  able  and  instructive 
opinion.  In  that  case  an  act  of  the  legislature  pro- 
vided, in  substance,  that  when  it  should  be  made  to 
appear  to  the  Supreme  Court  that  any  district  had 
such  an  unusual  number  of  cases  awaiting  trial  that 
a  prompt  and  effective  administration  of  justice  could 
not  be  secured,  it  should  recommend  to  the  Governor 
the  appointment  of  an  additional  judge,  and  that  upon 
such  recommendation  the  Governor  should  appoint 
such  judge,  but  that  no  such  appointment  should  ex- 
tend beyond  January  1, 1911,  which  constituted  a  term 
of  less  than  four  years.  The  Constitution  of  Okla- 
homa fixed  the  term  of  district  judges  at  four  years. 
The  objection  that  the  act  contained  two  distinct  sub- 


342  Oantenbein  v.  Wbst,  [74  Or. 

jects  was  raised,  and  decided  in  the  negative.  So  upon 
that  question  it  is  not  a  precedent  for  the  defendant 
in  this  case.  The  court,  however,  held  the  act  uncon- 
stitutional because  it  delegated  legislative  powers  to 
the  judiciary,  which  question  is  not  in  the  case  at  bar, 
and  for  the  further  reason  that  it  limited  the  term  of 
the  judges  to  be  appointed  to  a  period  of  less  than  four 
years,  contrary  to  the  express  provisions  of  the  Con- 
stitution. It  was  contended  that  that  part  of  the  act 
so  limiting  the  term  of  these  temporary  judges  might 
be  rejected,  and  the  act  allowed  to  stand,  leaving  the 
judge  so  appointed  to  serve  for  a  term  of  four  years. 
The  court  answered  this  contention  in  the  following 
clear  and  convincing  language: 

**  Counsel  for  petitioners  insist  that,  although  that 
part  of  the  act  providing  for  the  period  or  term  to  be 
fixed  by  the  Supreme  Court  falls,  the  term  of  such 
additional  judge  then  is  that  prescribed  in  the  Con- 
stitution. In  such  event,  every  such  additional  judge 
becomes  a  fixture  and  a  permanent  oflBcer.  Now,  what 
was  the  intention  of  this  act?  Was  it  contemplated 
that  the  Supreme  Court  might  fix  the  term  to  extend 
with  that  of  the  regular  elected  district  judge!  And 
was  it  further  contemplated  that  the  Supreme  Court 
might  fix  a  shorter  term!  In  that  event,  the  shorter 
term  might  fall,  and  the  regular  term  stand.  But 
section  2  of  said  act  says:  *And  provided  further,  that 
no  appointment  under  this  act  shall  extend  beyond 
January  1,  1911/  It  is  evident  that  the  legislature 
did  not  intend  that  any  further  term  should  be  created, 
and  the  presumption  is  that,  if  the  legislature  had  in- 
tended to  create  further  terms,  they  would  have  done 
so.  But,  having  indicated  that  they  did  not  in- 
tend to  create  further  terms,  if  we  are  to  take  the 
construction  suggested  by  counsel,  we  would  be  writ- 
ing a  meaning  into  the  law  that  was  never  contem- 
plated by  the  legislature/^ 
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The  opinion  is  admirable  for  its  clearness  and  re- 
search, but  does  not  even  touch  upon  the  question  here 
presented.  In  that  case  there  was  but  one  object  in 
the  entire  act,  namely,  the  appointment  of  temporary 
judges  to  serve  for  a  less  period  than  the  constitu- 
tional term,  and  the  act  expressly  prohibited  the  ap- 
pointment of  a  judge  for  a  period  as  long  as  such 
term.  Looking  solely  at  the  act  itself,  it  was  evident 
that  the  legislature  would  not  have  passed  it  without 
this  limitation;  the  whole  scope  and  purpose  of  the 
act  being  the  appointment  of  temporary  judges  whose 
term  of  office  should  expire  with  the  exigency  which 
rendered  their  appointment  necessary. 

In  the  case  of  Frackelton  v.  Masters,  249  HI.  30  (94 
N.E.  124),  the  court,  going  beyond  the  terms  of  the 
act  and  considering  judicial  conditions  in  various 
parts  of  the  state,  was  of  the  opinion  that  these  con- 
ditions were  such  that  the  act  would  not  have  been 
passed  with  the  unconstitutional  portions  omitted. 
These  conditions  do  not  necessarily  obtain  here. 

4.  The  brief  amicus  curiae  filed  in  this  case  cites 
Cooley's  Constitutional  Limitations  (7  ed.),  page  211, 
This  citation  contains  the  true  rule  and  the  reason  of 
it.     It  is  as  follows : 

''The  effect  if  the  title  embrace  more  than  one  ob- 
ject. Perhaps  in  those  states  where  this  constitu- 
tional provision  is  limited  in  its  operation  to  private 
and  local  bills,  it  might  be  held  that  an  act  was  not 
void  for  embracing  two  or  more  objects  which  were 
indicated  by  its  title,  provided  one  of  them  only  was 
of  a  private  and  local  nature.  It  has  been  held  in 
New  York  that  a  local  bill  was  not  void  because  embrac- 
ing general  provisions  also ;  and,  if  they  may  constitu- 
tionally be  embraced  in  the  act,  it  is  presumed  they 
may  also  be  constitutionally  embraced  in  the  title. 
But  if  the  title  to  the  act  actually  indicates,  and  the 
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act  itself  actually  embraces,  two  distinct  objects,  when 
the  Constitution  says  it  shall  embrace  but  one,  the 
whole  act  must  be  treated  as  void,  from  the  manifest 
impossibility  in  the  court  choosing  between  the  two 
and  holding  the  act  valid  as  to  the  one  and  void  as  to 
the  other.'* 

The  reason  for  the  rule  is  stated  in  the  concluding 
paragraph,  to  wit : 

*'The  manifest  impossibility  in  the  court  chosing 
between  the  two  and  holding  the  act  valid  as  to  the 
one  and  void  as  to  the  other." 

The  learned  author  evidently  had  in  mind  those  in- 
stances, and  they  are  the  most  frequent  where  two 
subjects,  each  entirely  within  the  purview  of  the  Con- 
stitution and  each  constitutionally  unobjectionable  if 
presented  separately,  are  included  in  one  act.  Ob- 
viously the  court  would  be  unable  to  select  between 
them  and  declare  one  valid  and  the  other  void;  for 
instance,  it  is  entirely  constitutional  for  the  legisla- 
ture to  provide  an  additional  circuit  judge  in  the  fifth 
judicial  district.  It  is  also  entirely  constitutional  for 
it  to  provide  a  separate  county  recorder  for  Jackson 
County,  but  they  are  two  absolutely  separate  subjects. 
Now,  if  these  two  subjects  should  be  included  in  the 
same  bill  under  a  title  covering  both,  the  court  would 
be  compelled  to  say : 

**Here  are  two  subjects  both  in  themselves  within 
the  purview  of  the  legislature  to  enact  separately, 
but  obnoxious  to  the  Constitution  when  included  in  one 
act.  We  are  unable  to  select,  and  therefore  the  whole 
act  must  be  declared  void." 

This  condition  does  not  arise  when  one  subject  is 
within  the  legislative  power  and  the  other  wholly  out- 
side of  it,  unless  they  are  so  blended  and  interwoven 
that  the  court  is  convinced  that  one  would  not  have 
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been  enacted  without  the  other,  which,  as  already  in- 
dicated, is  not  the  case  at  bar,  where  that  subject 
which  is  constitutional  and  wholly  within  the  legisla- 
tive power  is  easily  separable  and  distinct  from  the 
one  which  a  majority  of  this  court  has  declared  not 
within  the  power  of  the  legislature  to  enact. 

5.  It  is  also  suggested  that  the  act  is  contrary  to 
the  provisions  of  Article  VII,  Section  1,  of  the  Con- 
stitution, which  provides  that  the  judges  of  the  Su- 
preme Court  and  other  courts  shall  be  elected  for  a 
term  of  six  years,  whereas  the  act  in  question  provides 
that  the  additional  judge  shall  hold  his  office  for  the 
term  of  six  years  and  until  his  successor  is  elected  and 
qualified.  If  the  provision  cited  stood  alone  the  con- 
tention would  be  plausible,  but  read  in  connection  with 
Article  XV  of  Section  1,  it  will  be  found  to  be  strictly 
within  the  Constitution.  The  latter  section  reads  as 
follows : 

**A11  officers,  except  members  of  the  legislative  as- 
sembly, shall  hold  their  offices  until  their  successors 
are  elected  and  qualified.'* 

6.  It  is  also  suggested  that  mandam^is  will  not  lie 
to  compel  the  Governor  to  issue  the  certificate.  It 
may  be  said  that  in  practice  this  is  purely  an  academic 
question,  as  there  is  no  doubt  that  the  Governor  will 
cheerfully  and  without  question  issue  the  certificate 
whenever  his  right  to  do  so  is  clearly  defined  by  the 
courts ;  but  there  is  also  no  doubt  that,  in  cases  of  this 
character,  where  the  duties  imposed  upon  the  execu- 
tive are  merely  ministerial,  mandamus  will  lie  to  com- 
pel their  performance:  State  ex  rel  v.  Lord,  28  Or. 
498  (43  Pac  471,  31  L.  E.  A.  473) ;  Greenwood  Ceme- 
tery Land  Co.  v.  Routt,  17  Colo.  156  (28  Pac.  1125,  31 
Am.  St  Eep.  284,  15  L.  E.  A.  369) ;  Board  v.  McComb, 
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92  U.  S.  531  (23  L.  Ed.  623) ;  State  v.  Chase,  5  Ohio 
St.  535. 

The  act,  so  far  as  it  attempts  to  create  an  additional 
judgeship  in  Multnomah  County,  is  valid,  and  the 
plaintiff,  having  been  duly  chosen  to  fill  that  office,  is 
entitled  to  a  certificate  of  election.  Let  an  order  be 
entered  accordingly. 

Judgment  fob  PsTrriONsa.    Beheabinq  Denied. 


Argued  December  1,  affirmed  December  22,  1914,  rehearing  denied 

January  19,  1915. 

STATE  V.  CHAPIN. 

(144  Pac.  1187.) 

Orimlnal  Law— Delay  in  Trial— Dismlasal  of  Indictmeiit— Waiver. 

1.  Section  1701,  L.  O.  L.,  authorizing  the  dismissal  of  an  indict- 
ment for  failure  to  try  defendant  at  the  next  term,  is  waived,  in  yiew 
of  Section  1606,  authorizing  an  appeal  from  an  order  refusing  to  dis- 
miss an  indictment  for  delay,  where  no  motion  for  dismissal  and  no 
objection  to  the  trial  was  made  on  that  ground,  though  Article  I, 
Section  10,  of  the  Constitution,  declares  that  justice  shall  be  admin- 
istered without  delay. 

[As  to  remedy  of  accused  not  brought  to  trial  within  constitu- 
tional or  statutory  period,  see  note  in  Ann.  Gas.  1912D,  1273.] 

Orimlnal  Law — ^PresnmptionB  on  Appeal — Oontinnance. 

2.  After  a  trial  of  a  cause  without  objection  of  any  kind  that  it 
was  improperly  continued,  it  will  be  presumed  on  appeal  that  a  proper 
showing  was  made,  or  that  defendant  consented  to  such  postponement, 
as  error  will  not  be  presumed. 

Indictment  and  Information—Following  Language  of  Statate— Lar- 
ceny by  Bailee. 

3.  An  indictment  for  larceny  by  a  bailee,  alleging  that  defendant, 
then  and  there  being  the  bailee  of  $3,500,  lawful  money  of  the  United 
States  of  America,  a  more  particular  description  of  which  is  to  the 
grand  jury  unknown,  the  property  of  persons  named,  did  unlawfully 
neglect  and  refuse  to  deliver,  keep  and  account  for  the  said  personal 
property  according  to  the  nature  of  the  trust  contrary  to  the  statute, 
etc.,  substantially  charges  the  offense  in  the  language  of  the  statute, 
and  is  sufficient. 

[As  to  when  charge  of  crime  in  indictment  or  information  may 
be  in  the  language  of  the  statute,  see  note  in  94  Am.  Dec.  253.] 
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Embenlemaiit-— Ownenhlp — ^Vailance. 

4.  Under  an  indictment  for  larceny  by  a  bailee,  alleging  the 
ownership  of  the  money  to  be  in  husband  and  wife,  proof  that  the 
money  was  evidenced  by  a  certificate  of  deposit  in  the  name  of  the 
husband,  but  that  on  account  of  his  poor  health  the  wife  transacted 
the  principal  portion  of  the  business  by  which  defendants  secured 
possession  of  the  money,  was  not  a  Tariance  under  Section  1444, 
L.  O.  L.,  providing  that  when  a  crime  involves  the  commission  of  a 
private  injury  and  is  described  sufficiently  to  identify  the  act,  an 
erroneous  allegation  as  to  the  person  injured  is  not  material. 

[As  to  sufficiency  of  indictment  for  embezzlement  with  respect 
to  allegationt  of  fiduciary  relation,  see  note  in  Ann.  Gas.  1^130, 
903.] 

EmbeEzlemeat — ^Larceny  by  Bailee— Variance. 

5.  Under  an  indictment  for  larceny  by  a  bailee,  alleging  that  de- 
fendant then  and  there,  being  the  bailee  of  $3,500,  the  property  of  a 
person  named,  did'negleet  to  return,  etc.,  proof  that  defendant  received 
a  certificate  of  deposit  from  the  person  named,  on  which  he  received 
the  money  from  a  bank,  was  not  a  variance. 

Bmbezzlemeiit— Iiarceny  by  Bailee— Admijuibility  of  Evidence. 

6.  In  a  prosecution  for  larceny  by  a  bailee  of  money  left  by  a 
person  named  with  defendant  to  invest  in  first  mortgages,  evidence 
that  the  person  named  had  theretofore  loaned  defendants  a  sum  of 
money  evidenced  by  a  promissory  note  is  admissible,  where  offered 
to  show  that  the  money,  the  larceny  of  which  was  claimed,  was  not 
a  loan  as  the  defense  alleged. 

Oximlnal  Law — ^Evidence — ^DiamlaBal  of  Oodefendants. 

7.  Under  Section  1531,  L.  0.  L.,  providing  that  where  several  per- 
sons are  charged  in  the  same  indictment  with  a  crime,  and  the  court 
ia  of  opinion  that,  as  to  a  particular  defendant,  there  is  not  suffi- 
cient evidence  to  put  him  on  nis  defense,  the  court  must,  if  requested 
to  do  so  by  another  defendant,  discharge  such  defendant,  in  order 
that  he  may  be  a  witness  for  his  codefendant,  the  denial  of  such  a 
motion  is  not  error,  where  the  defendants  jointly  indicted  had  been 
granted  separate  trials  and  it  did  not  appear  that  the  evidence  was 
insufficient  as  to  the  defendant  as  to  whom  the  dismissal  is  requested. 

Embesslenient — Larceny  by  Bailee — ^AdmlBslbllity  of  Evidence. 

8.  In  a  prosecution  for  larceny  by  a  bailee,  in  which  the  defendant 
elaimed  that  the  money  was  loaned  to  a  mortgage  and  trust  com- 
pany of  which  he  was  a  member,  and  that  he  was  not  personally 
responsible,  it  is  proper  to  permit  an  inquiry  into  the  affairs  of  the 
eompany. 

Embeizlement — ^Larceny  by  Bailee — ^Intent. 

9.  Under  Section  1956,  L.  O.  L.,  making  it  larceny  for  any  bailee 
of  money,  etc.,  to  wrongfully  convert  or  neglect  or  refuse  to  deliver 
or  account  for  the  money  bailed,  etc.,  according  to  the  trust,  intent 
to  defraud  is  not  an  element  of  the  crime. 

Bmbeaalemeiit — ^Larceny  by  Bailee— A  dmlgriblllty  of  Evidence. 

10.  In  a  prosecution  for  larceny  by  a  bailee  of  money  left  with 
defendant  to  invest  in  first  mortgages  for  the  owner,  the  state  may 
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show  that  defendant  had  ample  opportunity  to  deliver,  return  or 
account  for  the  money. 

Embeeslement — ^Larceny  hy  Bailee — ^Defenses. 

11.  In  a  prosecution  for  larceny  by  a  bailee  of  money  left  witn 
defendant  to  invest  in  first  mortgages,  it  is  no  defense  that  the  owner 
of  the  money  attempted  to  collect  the  money  or  obtain  a  surety 
therefor.  / 

Bmbezzlement— Larceny  by  Bailee — ^Loan — Sufficiency  of  Evidence. 

12.  In  a  prosecution  for  larceny  by  a  bailee,  evidence  held  suffi- 
cient to  show  that  the  money  converted  was  left  with  defendant  per- 
sonally to  invest  in  first  mortgages  for  the  owner's  benefit,  and  was 
not  a  loan  to  a  corporation  of  which  defendant  was  a  member. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

The  defendant,  W.  H.  Chapin,  was  indicted,  tried 
and  convicted  of  the  crime  of  larceny,  and  from  the 
judgment  and  sentence  imposed  he  appeals.  The 
facts  are  set  forth  in  the  opinion  of  the  court. 

Affibmed.    Beeobabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilson,  Neal  <&  Rossman  and  Mr.  John  J. 
Fitzgerald,  with  oral  arguments  by  Mr.  A.  King  Wil- 
son and  Mr.  George  Rossnum. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  Mr.  Robert 
F.  Maguire,  Deputy  District  Attorney,  Mr.  John  A. 
Collier,  Deputy  District  Attorney,  and  Mr.  Arthur  A. 
Murphy,  Deputy  District  Attorney,  with  oral  argu- 
ments by  Mr.  Murphy  and  Mr.  Collier. 

Department  2.  Mr.  Justice  Bean  delivered  the 
opinion  of  the  court. 

The  defendants,  W.  H.  Chapin  and  E.  C.  Herlow, 
were  charged  by  the  grand  jury  of  Multnomah  County, 
Oregon,  by  an  indictment  returned  on  the  28th  day 
of  February,  1914,  with  the  crime  of  larceny  by  bailee 
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of  $3^500,  lawful  money  of  the  United  States,  the  per- 
sonal property  of  William  Grace  and  Marion  Anne 
Grace.  On  May  11,  1914,  the  defendants  entered 
their  pleas  of  not  guilty.  The  March  and  April  terms 
of  court  having  intervened,  in  May  defendant  W.  H. 
Chapin  was  tried  separately,  at  his  request,  The  jury, 
being  unable  to  agree  upon  a  verdict,  were  discharged, 
and  on  the  3d  day  of  June,  1914,  defendant  Chapin 
was  again  brought  to  trial.  The  jury  returned  a  ver- 
dict of  guilty  as  charged.  From  an  ensuing  judgment 
the  defendant  appeals. 

1,  2.  Defendant's  counsel  makes  the  contention  that 
under  Section  1701,  L.  0.  L.,  **the  court  lost  jurisdic- 
tion to  try  the  case. ' '    That  section  is  as  follows : 

**If  a  defendant  indicted  for  a  crime,  whose  trial 
has  not  been  postponed  upon  his  application  or  by  his 
consent,  be  not  brought  to  trial  at  the  next  term  of 
the  court  in  which  the  indictment  is  triable,  after  it 
is  found,  the  court  must  order  the  indictment  to  be 
dismissed,  unless  good  cause  to  the  contrary  be 
shown. '  * 

Section  1606  of  the  same  laws  provides  that  an  ap- 
peal may  be  taken  from  an  order  refusing  to  dismiss 
an  indictment  as  provided  in  the  section  quoted.  Ac- 
cording to  the  provisions  of  these  sections  of  the  code, 
if  the  cause  was  not  continued  upon  proper  applica- 
tion, or  unless  good  cause  therefor  was  shown,  it  was 
incumbent  upon  the  defendant  to  make  a  request  to 
the  court  for  such  dismissal  and  obtain  an  order  grant- 
ing or  refusing  the  same.  No  motion  of  that  kind 
was  made  before  the  trial  in  this  case,  nor  was  any 
objection  interposed  to  the  trial  of  the  cause  on  that 
ground.  Under  the  circumstances  the  defendant 
waived  the  right,  if  any  there  was,  to  make  such  a 
motion;  People  v.  Hawkins,  127  Cal.  372  (59  Pac.  697). 
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The  court  is  authorized  by  Section  1513,  L.  0.  L.,  to 
postpone  the  trial  of  a  criminal  action  to  another  day 
in  the  same  term,  or  to  another  term,  upon  sufficient 
cause  shown  by  the  affidavit  of  the  defendant  or  the 
statement  of  the  district  attorney:  State  v.  Breaw,  45 
Or.  586  (78  Pac.  896) ;  In  re  Von  Klein,  67  Or.  298 
(135  Pac.  870).  In  the  absence  of  any  showing  as  to 
what  proceedings  were  had  for  a  continuance,  after 
a  trial  of  the  cause  without  any  objection  of  that  kind, 
it  will  be  presumed  that  a  proper  showing  was  made, 
or  else  the  defendant  consented  to  such  postponement. 
Error  will  not  be  presumed :  State  v.  Van  Waters,  36 
Wash.  358  (78  Pac.  897) ;  People  v.  Hawkins,  127  Cal. 
372  (59  Pac.  697) ;  Johnson  v.  State,  42  Ohio  St.  207. 
Article  I,  Section  10,  of  the  Constitution  declares  that 
justice  shall  be  administered  without  delay,  and  the 
statute,  no  doubt,  was  enacted  with  that  end  in  view; 
but  we  do  not  think  it  was  intended  that  the  defend- 
ant should  neglect  to  invoke  the  privilege  granted  or 
avail  himself  of  a  trial  upon  an  indictment,  and  then 
upon  an  appeal  from  a  conviction  invoke  the  statute 
and  have  the  judgment  annulled,  without  calling  the 
attention  of  the  trial  court  to  the  matter  before  the 
trial  of  the  cause  and  affording  the  state  an  opportu- 
nity to  show  good  cause  for  the  delay,  or  that  the  same 
was  in  truth  ^^upon  the  application  or  by  the  consent" 
of  the  defendant.  The  defendant's  remedy,  if  he  was, 
at  any  time,  entitled  to  a  dismissal,  was  to  apply  to 
the  lower  court  for  the  same  at  the  proper  time,  and 
if  such  request  was  deemed  to  be  improperly  refused, 
he  had  the  right  of  appeal.  It  was  held  by  this  court 
in  the  case  of  In  re  Von  Klein,  67  Or.  298  (135  Pac. 
870),  that  mandamus  would  not  lie  to  compel  the  dis- 
missal of  an  indictment  for  delay  in  bringing  the  ac- 
cused to  trial,  and  that  an  appeal  from  an  order  re- 
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fusing    to    dismiss    an    indictment   was    the    proper 
remedy. 

3.  The  charging  part  of  the  indictment  is  as  follows : 

**The  said  W.  H.  Chapin  and  E.  C.  Herlow,  on  the 
11th  day  of  November,  A.  D.  1912,  in  the  County  of 
Multnomah  and  State  of  Oregon,  then  and  there  being 
then  and  there  the  bailee  of  $3,500,  lawful  money  of 
the  United  States  of  America,  a  more  particular  de- 
scription of  which  is  to  the  grand  jury  unknown,  all 
being  the  personal  property  of  William  Grace  and 
Marion  Anne  Grace,  did  then  and  there  unlawfully 
and  feloniously  fail,  neglect  and  refuse  to  deliver,  keep, 
and  account  for  the  said  personal  property  according 
to  the  nature  of  their  trust,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Oregon/' 

It  is  urged  on  behalf  of  defendant  Chapin  that  the 
indictment  does  not  state  facts  sufl5cient  to  constitute 
a  crime.  The  general  rule  is  that  when  the  statute 
sets  out  what  shall  constitute  the  offense,  it  is  suffi- 
cient for  the  indictment  to  charge  the  offense  substan- 
tially in  the  language  of  the  statute.  If  the  elements 
of  the  crime  are  set  forth  in  the  indictment  sufficiently 
to  inform  the  defendant  of  the  charge  he  is  called  upon 
to  answer,  that  is  all  that  is  required :  State  v.  Ross, 
55  Or.  450  (104  Pac.  596,  106  Pac.  1022,  42  L.  R.  A. 
(N.  S.)  601,  613) ;  State  v.  Dougherty,  4  Or.  200,  205. 
The  indictment  in' the  case  under  consideration  con- 
tains a  plain,  concise  statement  of  acts  and  circum- 
stances which  identify  the  offense  and  show  an  infrac- 
tion of  the  statute  by  the  defendants.  This  section 
of  the  laws  of  the  state  declares  that  the  acts  described 
in  the  indictment  constitute  larceny. 

4.  It  is  urged  by  defendant's  counsel  that  there  was 
a  variance  between  the  proof  and  the  allegation  of  the 
indictment  as  to  ownership.    The  evidence  in  this  re- 
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spect  tended  to  show  that  the  money  obtained  by  the 
defendants  from  the  Graces  was  in  the  United  States 
National  Bank  of  Portland,  and  that  the  same  was  evi- 
denced by  a  certificate  of  deposit  of  $3,580  in  the  name 
of  William  Grace,  and  that  on  account  of  the  poor 
health  of  Mr.  Grace,  Mrs.  Grace  transacted  the  prin- 
cipal part  of  the  negotiations  with  the  defendants.  It 
was  mainly  by  her  authority  that  the  funds  were 
turned  over  to  the  defendants  to  be  invested.  Mrs. 
Grace  had  a  special  ownership  in  the  money.  Mr. 
Grace  indorsed  the  certificate,  and  the  defendants  re- 
turned $80  to  the  Graces  and  recognized  Mrs.  Grace's 
authority  in  the  matter.  Section  1444,  L.  0.  L.,  reads 
thus: 

''When  a  crime  involves  the  commission  of  or  an 
attempt  to  commit  a  private  injury,  and  is  described 
with  sufficient  certainty  in  other  respects  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  in- 
jured or  intended  to  be  injured  in  not  material. '^ 

Under  this  section  there  can  be  no  question  but  that 
the  crime  is  described  with  sufficient  certainty  to 
identify  the  act  charged  to  have  been  Qommitted,  and 
the  conviction  would  be  a  complete  bar  to  another 
prosecution  for  the  oflFense.  There  was  no  fatal  vari- 
ance: State  V.  Fogarty,  105  Iowa,  32  (74  N.  W.  754); 
State  V.  Congrove,  109  Iowa,  66  (80  N.  W.  227) ;  People 
V.  Nunley,  142  Cal.  105,  75  Pac.  676).  California  has 
a  statute  the  same  as  Section  1444,  L.  O.  L.  People 
V.  Leong  Quong,  60  Cal.  107,  was  a  case  involving  the 
larceny  of  a  horse  alleged  to  belong  to  one  Sang  Hop. 
At  the  trial  the  owner  testified  that  Sang  Hop  was 
his  business  name  and  his  personal  name  was  Yup 
Chin.    It  was  there  said: 

**The  name  of  the  owner  of  stolen  property  is  not 
a  material  part  of  the  offense  charged.    It  is  only 
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required  to  identify  the  transaction,  so  that  the  de- 
fendant, by  proper  plea,  may  protect  himself  against 
another  prosecution  for  the  same  offense.'' 

In  People  v.  Ribolsi,  89  Cal.  492  (26  Pac.  1082),  the 
information  charged  that  the  stolen  goods  were  the 
**  personal  property  of  the  estate  of  George  H.  Tay 
and  Oscar  Backus,  copartners,  *  *  under  the  firm 
name  and  style  of  Geo.  H.  Tay  &  Co."  It  appeared 
that  one  of  the  partners  was  dead,  and  that  his  estate 
was  represented  by  executors  who  were  the  legal 
owners  of  the  property,  and  a  fatal  variance  was 
claimed  by  reason  of  these  facts.  It  was  held  under 
Section  956  that  the  description  left  no  doubt  as  to 
the  identity  of  the  act  charged  to  have  been  committed, 
and  was  sufficient.  It  was  said  in  State  v.  Nelsoriy  11 
Nev.  339: 

**The  only  thing  essential  in  either  case  [larceny  or 
robbery]  seems  to  be  an  averment  which  shall  show 
conclusively  that  the  property  does  not  belong  to  de- 
fendant. And  courts  have  shown  a  disposition  to  al- 
low the  proof  of  any  sort  of  interest  in  or  right  to  the 
custody  of  the  property  to  be  sufficient  proof  of 
ownership. ' ' 

In  the  present  case  Mrs.  Grace  had  ample  authority 
at  all  times  to  receive  the  money  from  the  defendants. 
She  had  the  right  to  the  custody  thereof.  If  they  had 
accounted  to  her  according  to  the  nature  of  their  trust, 
it  would  have  been  a  full  compliance  with  the  law. 
There  was  nothing  in  the  allegation  of  ownership  of 
the  funds  to  mislead  the  defendants  or  render  it  doubt- 
ful as  to  what  was  the  charge  against  them. 

5.  It  is  claimed  that  the  evidence  does  not  describe 
the  property  as  alleged,  for  the  reason  that  the  receipt 
of  the  certificate  of  deposit  was  not  a  bailment  of 
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money.  If  the  proof  stopped  there,  the  case  would  be 
diflScult.  The  evidence  further  tended  to  show  that 
the  defendants  received  the  $3,580  from  the  bank  and 
turned  over  the  $80  to  the  Graces.  People  v.  Meseros, 
16  Cal.  App.  277  (116  Pac.  679),  cited  by  defendant's 
counsel,  is  authority  for  the  proposition  that  when  one 
receives  a  check  in  one  county  and  cashes  it  and  con- 
verts the  proceeds  in  another,  without  returning  to  the 
former,  the  venue  of  the  charge  is  in  the  latter  county. 
It  was  immaterial  whether  the  defendants  received 
the  money  direct  from  one  of  the  Graces,  some  other 
person,  or  through  the  bank.  The  $3,500,  and  not  the 
certificate  of  deposit,  was  what  was  entrusted  to  their 
care  to  invest  in  real  estate  mortgages.  The  certificate 
was  mere  evidence  of  authority  to  receive  the  funds. 

6.  Over  the  objection  and  exception  of  defendant's 
counsel,  the  state  introduced  in  evidence  the  promis- 
sory note  of  Chapin  and  Herlow  in  favor  of  William 
Grace  for  $2,500  and  interest,  dated  October  18,  1910, 
upon  which  different  amounts  aggregating  $265  were 
indorsed.  Defendant  assigns  the  admission  of  this 
evidence  as  error.  It  was  not  claimed  by  the  prosecu- 
tion that  the  $2,500  was  anything  except  a  loan.  The 
note  was  offered  as  a  circumstance  to  show  that  the 
Graces  would  not  be  likely  to  loan  the  defendants  or 
their  company  $3,500  more,  and  that  neither  of  the 
defendants  at  any  time  asked  for  the  same  as  an  ad- 
ditional loan. 

7.  Counsel  for  defendant  Chapin  moved  the  court 
for  an  order  dismissing  the  indictment  against  his 
codefendant  Herlow,  in  order  that  the  latter  might  be 
a  witness  for  Chapin,  and  allege  error  in  denying  the 
same.     Section  1531,  L.  0.  L.,  directs  as  follows: 

''When  two  or  more  persons  are  charged  in  the 
same  indictment,  and  the  court  is  of  opinion  that,  in 
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regard  to  a  particular  defendant,  there  is  not  suflS- 
cient  evidence  to  put  him  on  his  defense,  it  must  if 
requested  by  another  defendant  then  on  trial,  order 
him  to  be  discharged  from  the  indictment,  before  the 
evidence  is  closed,  that  he  may  be  a  witness  for  his 
codef  endanf. ' ' 

It  is  sufficient  to  state  that  it  does  not  appear  from 
the  record  that  there  was  not  sufficient  evidence  against 
Herlow  to  put  him  on  his  defense,  and  there  was  no 
error  in  denying  the  motion  or  in  not  permitting  de- 
fendant Herlow  to  testify.  See  State  v.  Goff,  71  Or. 
352  ( 142  Pac.  564) ,  where  this  is  fully  discussed  by  Mr. 
Justice  Ramsey.  See,  also,  State  v.  White,  48  Or.  416 
(87  Pac.  137,  428) ;  State  v.  Case,  61  Or.  265  (122  Pac. 
304). 

8.  Defendant  excepts  to  the  ruling  of  the  court  per- 
mitting counsel  for  the  state,  upon  cross-examination 
of  defendant  Chapin  and  other  witnesses,  to  inquire 
into  the  affairs  of  the  Chapin-Herlow  Mortgage  & 
Trust  Company  and  the  other  corporations  of  the  de- 
fendants.   It  was  the  claim  of  the  prosecution  that  the 
money  was  intrusted  to  the  defendants,  Chapin  and 
Herlow,  Mrs.  Grace  having  particular  confidence  in 
Mr.  Chapin,  and  testimony  was  offered  tending  to 
show  that  such  was  the  case.    Defendant  Chapin,  as 
a  defense,  claimed  that  the  money  was  loaned  to  the 
mortgage  company,  and  that  he  was  not  personally 
responsible,  and  testified  to  that  effect.    It  was  there- 
fore proper  for  the  prosecution  to  cross-examine  and 
inquire  in  regard  to  the  matters  which  the  defendant 
had  brought  into  the  case  as  a  defense.     The  case  turns 
upon  questions  of  fact.    If  the  jury  had  believed  the 
evidence  of  defendant  Chapin  that  the  money  was 
loaned  to  the  Chapin-Herlow  Mortgage  &  Trust  Com- 
pany, he  would  have  been  entitled  to  an  acquittal    The 
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jury  by  their  verdict  found  that  the  evidence  upon  the 
part  of  the  state  was  true;  hence  the  law  relied  upon 
by  defendant  as  announced  in  the  case  of  State  v. 
Carmecm,  126  Iowa,  291  (102  N.  W.  97,  106  Am.  St. 
Bep.  352),  does  not  apply.  This  was  a  case  of  prosecu- 
tion for  embezzlement  of  money  by  an  oflScer  of  a  cor- 
poration, which  money  was  paid  to  the  company  in  a 
transaction  involving  the  sale  of  vehicles,  which  was 
unquestionably  had  with  the  corporation. 

9.  By  several  instructions  the  defendant's  counsel 
requested  the  court  to  charge  the  jury  to  the  effect 
that  under  the  statute : 

'*A  felonious  intent  is  an  essential  ingredient  of  the 
crime  charged  against  the  defendant,  and,  before  he 
can  be  convicted,  it  must  distinctly  appear  that  he 
made  intentional  wrong  disposal  of  the  funds  of  Will- 
iam Grace  and  Marion  Anne  Grace,  with  a  felonious 
intent  to  cheat  and  defraud  them.  The  mere  fact  that 
he  was  unable  to  pay  the  money  over  on  demand  to 
Mr.  and  Mrs.  Grace  is  not  enough,  if  criminal  intent 
is  not  plainly  apparent.'* 

For  failure  to  give  the  instruction  as  requested  de- 
fendant assigns  error.  The  court  did,  however,  in- 
struct the  jury  as  follows : 

**A  criminal  intent  in  failing  to  deliver,  or  keep,  or 
account  for  moneys  intrusted  to  a  bailee  is  an  essential 
element  of  the  crime  charged  in  this  indictment.  *  * 
You  must  be  satisfied  of  such  criminal  intent  beyond 
a  reasonable  doubt." 

Section  1956  of  the  statute  does  not  expressly  make 
an  intent  to  defraud  a  necessary  ingredient  of  the 
crime  charged  in  the  indictment.  A  wrongful  con- 
version of  money  of  another  intrusted  to  a  bailee  or  a 
failure,  neglect  or  refusal  to  deliver,  keep,  or  account 
for  such  money  according  to  the  nature  of  the  trust 
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would  be  a  violation  of  the  statute :  State  v.  Ross,  55 
Or.  450  (104  Pac.  596,  106  Pac.  1022,  42  L.  E.  A. 
(N.  S.)  601,  613) ;  Purcelly  v.  State,  29  Tex.  App.  1 
(13  S.  W.  993);  25  Cyc.  98b.  In  other  words,  if 
Chapin  was  the  bailee  of  the  $3,500,  the  property  of 
Mr.  and  Mrs.  Grace,  and  wrongfully  converted  the 
same  to  his  own  use  and  failed  to  account  for  or  de- 
liver the  same  according  to  the  nature  of  his  trust,  he 
would  violate  the  statute,  although  at  the  time  he  ap- 
propriated the  money  he  may  have  intended  to  specu- 
late therewith  and  repay  the  same  at  some  future  time. 
It  was  said  by  Mr.  Justice  Eakin,  in  State  v.  Ross, 
at  page  473  of  55  Or.,  at  page  604  of  104  Pac.  (42 
L.  E.  A.  (N.  S.)  601,  613) : 

''Neither  is  criminal  intent  involved  under  this  stat- 
ute, as  we  have  shown  in  defining  a  conversion.  Such 
a  conversion,  when  committed  in  violation  of  the  terms 
of  this  statute  (Section  1807),  constitutes  the  offense, 
and  no  other  intent  need  be  shown. ' ' 

10,  11.  Therefore,  the  charge  in  the  respect  noted 
was  favorable  to  the  defendant.  Hence  it  was  proper 
for  the  state  to  show  that  this  defendant  had  had  am- 
ple opportunity  to  deliver,  return  or  account  for  the 
money,  and  in  this  connection  it  may  be  said  that  an 
unsuccessful  attempt  on  the  part  of  the  Graces  to  col- 
lect the  money  from  either  of  the  defendants,  or  upon 
the  Mahon  notes,  or  to  obtain  surety  therefor,  would 
not  exculpate  this  defendant.  The  trial  court  charged 
the  jury  as  follows : 

"If  you  find  that  William  Grace  or  Marion  Anne 
Grace  loaned  this  money  to  this  defendant,  or  to  this 
defendant  and  E.  C.  Herlow,  or  to  the  Chapin-Herlow 
Mortgage  &  Trust  Company,  then  this  defendant  must 
be  acquitted.  For,  if  this  transaction  was  a  loan  then 
there  is  no  criminal  liability.    Or  if  you  entertain  a 
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reasonable  doubt  as  to  whether  this  transaction  was  a 
loan,  then  this  defendant  must  be  acquitted,  upon  the 
principle  that  the  defendant  is  entitled  to  the  benefit 
of  every  reasonable  doubt.  But  if  William  Grace  or 
Marion  Anne  Grace  intrusted  this  money  to  this  de- 
fendant, or  to  this  defendant  and  another,  for  the 
special  purpose  that  the  money  be  loaned  upon  first 
mortgage  securities  for  the  benefit  of  the  owner,  then 
there  was  imposed  upon  the  persons  to  whom  it  was  so 
intrusted  the  duty  to  loan  such  money  upon  first  mort- 
gage securities  for  the  benefit  of  the  owner,  or,  failing 
to  so  loan  it,  to  return  it  to  the  owner ;  and  if  the  per- 
son or  persons  to  whom  the  money  is  so  intrusted  fails 
to  use  or  apply  such  money  according  to  the  nature 
of  their  trust,  and  then  fails  to  return  it  to  the  owner, 
but,  on  the  contrary,  either  intentionally  convert  it  to 
their  own  use,  or  else  intentionally  divert  it  to  some 
other  purpose  in  violation  of  the  trust,  then  such  per- 
son is  guilty  of  larceny  by  bailee. ' ' 

12.  At  the  close  of  the  case  counsel  for  defendant 
requested  the  court  to  instruct  the  jury  to  bring  in  a 
verdict  of  not  guilty.  The  record  discloses  that  the 
evidence  in  the  case  tended  to  show  that  in  February, 
1912,  defendant  W.  H.  Chapin  and  his  codefendant, 
E.  C.  Herlow,  organized  what  was  known  as  the 
Chapin-Herlow  Mortgage  &  Trust  Company,  a  cor- 
poration of  the  capital  stock  of  $250,000,  with  W.  H. 
Chapin  as  president  and  E.  C.  Herlow  as  secretary; 
that  prior  to  that  time  they  had  conducted  business 
imder  the  name  of  Chamarlow  Company  with  the  same 
officers,  and  before  that  as  the  Chaplow  Company  and 
as  Chapin  &  Herlow,  partners.  The  business  of  the 
partnership  and  the  different  prior  companies  merged 
into  the  Chapin-Herlow  Mortgage  &  Trust  Company, 
which  for  some  time  prior  to  the  trial  had  been  in  the 
hands  of  trustees. 
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On  the  10th  of  October,  1912,  the  defendant,  in  com- 
pany with  E.  C.  Herlow,  went  to  the  home  of  William 
and  Marion  Anne  Grace  for  the  purpose  of  checking 
over  some  business  affairs  which  the  defendants  had 
mianaged  for  the  Graces  for  a  number  of  years.  At 
that  time  they  informed  Mr.  and  Mrs.  Grace  that  they 
were  working  into  the  mortgage  business,  and  that 
they  had  some  first  real  estate  mortgages  bearing  8 
per  cent  interest.  It  appears  that  Mr.  William  Grace 
had  for  several  years  been  afflicted  with  locomotor 
ataxia,  and  was  unable  to  transact  much  business  and 
unable  to  be  a  witness  at  the  trial.  On  this  account 
Mrs.  Grace  looked  after  a  considerable  portion  of  their 
business.  We  quote  from  the  testimony  of  Mrs, 
Grace : 

**A  few  weeks  before  the  bonds  became  due  Mr. 
Chapin  and  Mr.  Herlow  came  out  to  the  house  and 
were  saying  that  if  anyone  had  any  money  to  invest, 
now  was  the  time  to  invest  it  in  first  real  estate  mort- 
gages of  7  and  8  per  cent ;  that  they  had  some  if  any- 
one had  money  to  invest.  And  I  said:  'Well,  our 
bonds  become  due  soon ;  could  you  invest  in  first  mort- 
gages at  8  per  cent  for  usf  And  they  said:  *Yes'; 
they  could.  And  we  were  to  let  them  know  when  the 
bank  notified  us  that  the  bonds  were  due,  and  they 
would  come  out  and  take  Mr.  Grace  to  the  bank  and 
get  the  money.*' 

It  seems  that  the  Graces  had  some  money  invested 
in  improvement  bonds  which  were  at  the  bank.  Mrs. 
Grace  further  states :  That  in  about  three  weeks  after 
the  first  conversation  related,  she  called  up  Chapin 
and  Herlow  over  the  phone  and  informed  them  that 
their  bonds  were  due.  That  defendant  Herlow  came 
out  to  the  house  in  a  car  to  take  Mr.  Grace  to  the  bank 
to  get  the  money,  and  that  she  did  not  feel  easy  about 
Mr.  Herlow  getting  it,  and  she  phoned  Mr.  Chapin  that 
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Mr.  Herlow  was  there,  and  asked  him  if  it  was  all  right 
for  him  to  have  the  money,  and  Mr.  Chapin  said: 
*' Yes ;  it  is  all  right  for  Mr.  Heriow  to  get  the  money.'' 
That  thereupon  Mr.  Grace  was  assisted  to  the  auto- 
mobile and  taken  to  the  bank  for  the  purpose  of  ob- 
taining the  money  upon  a  certificate  of  deposit  of  the 
United  States  National  Bank  for  $3,580,  $3,500  of 
which  it  was  understood  that  Chapin  and  Herlow 
would  invest  in  real  estate  mortgages.  Eighty  dollars 
of  this  amount  was  sent  to  the  Graces  a  short  time 
afterward.  It  appears  that  Mr.  Grace  indorsed  the 
certificate  of  deposit.  In  about  a  week  or  10  days 
from  the  date  the  money  was  received  Messrs.  Chapin 
and  Herlow  came  to  the  residence  of  the  Graces  and 
deliverd  four  promissory  notes,  three  of  which,  aggre- 
gating $4,000,  were  signed  by  H.  C.  Mahon,  and  one 
note  signed  by  Chapin-Herlow  Mortgage  &  Trust 
Company  for  $3,500.  In  answer  to  the  question, 
**What  did  they  tell  you  about  those  papers  they  gave 
youf  Mrs.  Grace  answered:  '*I  did  not  read  the 
notes  there.  I  just  looked  at  them  and  I  noticed  that 
H.  C.  Mahon 's  notes  were  for  $4,000,  and  it  was  $3,500 
that  we  had  let  them  have,  and  I  asked  what  the  extra 
$500  was  for,  and  they  said  that  was  extra  security, 
and  their  note.  *  *  They  told  us  that  that  extra  $500 
was  security,  and  their  note  was  security;  but  I  don't 
remember  anything  else  they  said. ' '  To  the  question, 
**Did  you  know  where  the  mortgages  were!"  she  an- 
swered: **Well,  no.  They  kept  some  of  the  papers  at 
their  oflSce  at  that  time  and  some  of  the  bills,  and  we 
had  some  of  them;  and  I  don't  know  that  we  asked 
them  where  the  papers  were.  It  was  an  understood 
thing  that  they  were  in  their  office. ' '  Mrs.  Grace  tes- 
tified that  the  defendants  never  asked  or  tried  to  bor- 
row the  money;  that  she  thought  when  they  got  the 
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four  notes  that  it  was  a  mortgage,  and  that  the  $3,500 
note  of  Chapin-Herlow  Mortgage  &  Trust  Company 
was  a  receipt  therefor;  that  Chapin  and  Herlow  were 
to  look  after  everything  relating  to  the  matter.  It  ap- 
pears that  the  Graces  had  been  acquainted  with  Mr. 
Chapin  for  about  20  years,  and  that  a  portion  of  the 
time  had  lived  in  the  same  house,  and  that  they  had 
perfect  confidence  in  his  integrity. 

Mr.  B.  E.  Duniway,  an  attorney,  testified  in  effect 
that  defendant  Chapin  admitted  that  this  $3,500  had 
been  received  by  them  for  the  purpose  of  loaning  it 
on  first  real  estate  mortgages,  and  that  he  did  not 
know  why  it  had  not  been  done.  It  appears  that  no 
part  thereof  was  loaned  upon  mortgages.  Defend- 
ant's version  of  the  first  conversation  is  as  follows: 

"After  we  had  finished  our  conversation  about  the 
statement  and  the  papers  were  all  folded  up  and 
handed  over  to  Mrs.  Grace,  we  started  to  leave,  and 
there  was  a  sort  of  general  conversation  about  one 
thing  and  another,  and  I  think  I  made  the  remark  that 
we  were  working  into  the  mortgage  business.  She 
says,  *  What  can  you  get  on  mortgages ! '  I  says :  '  It 
depends  upon  where  the  property  is  located.  Six  or 
7  or  8  per  cent;  7  per  cent  in  Laurelhurst,  Irvington, 
and  that  district,  and  8  per  cent  farther  on  out.'  And 
she  says,  'We  may  have  some  money  later  on,  and 
may  want  you  to  handle  it  for  us, '  something  like  that. 
I  says,  'All  right;  we  will  be  very  glad  to  do  anything 
we  can  for  you,  Mrs.  Grace. '  ' ' 

It  appears  that  there  was  no  further  understanding 
or  agreement  made  concerning  this  money.  Mrs. 
Grace  asserts  that  it  was  an  understood  thing  that  it 
was  to  be  loaned  on  first  real  estate  mortgages.  It 
also  appears  that  an  attempt  was  made  on  the  behalf 
of  the  Graces  to  collect  the  money  from  the  defend- 
ants, and  that  judgment  was  obtained  upon  the  Mahon 
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notes,  but  that  the  same  could  not  be  collected.    Sec- 
tion 1956,  L.  0.  L.,  provides  in  part: 

**If  any  bailee,  with  or  without  hire,  *  *  shall  fail, 
neglect,  or  refuse  to  deliver,  keep,  or  account  for,  ac- 
cording to  the  nature  of  his  trust  any  money  or  prop- 
erty of  another  delivered  or  entrusted  to  his  care,  con- 
trol, or  use,  and  which  may  be  subject  of  larceny  such 
bailee,  upon  conviction  thereof,  shall  be  deemed  guilty 
of  larceny  and  punished  accordingly. ' ' 

It  is  contended  upon  behalf  of  defendant  Chapin 
that  the  $3,500  was  loaned  to  the  Chapin-Herlow  Mort- 
gage &  Trust  Company,  that  Mrs.  Grace  accepted  the 
note  of  the  corporation  for  that  amount,  and  that  the 
testimony  does  not  show  that  defendant  is  guilty. 
The  evidence  tends  to  show  and  the  jury  found  that 
the  note  of  the  Mortgage  &  Trust  Company  delivered 
to  the  Graces  was  not  a  true  memorandum  or  writing 
indicating  the  agreement  or  understanding  between 
the  parties,  but  was  a  mere  subterfuge  or  attempt  on 
the  part  of  the  defendants  to  pave  the  way  for  an  ex- 
cuse for  converting  the  money  to  their  own  use,  and 
not  loaning  the  same  as  it  was  proposed,  in  entrusting 
the  same  to  their  care.  The  whole  transaction  of  the 
defendant  Chapin  with  the  Graces  was  fully  explained 
by  the  testimony.  By  the  instructions  the  questions 
of  fact  were  fairly  submitted  to  the  jury,  and  the  de- 
fendant had  a  fair  trial. 

We  have  examined  other  alleged  errors,  but  find  no 
reversible  error  in  the  record. 

The  judgment  of  the  lower  court  must  therefore  be 
affirmed,  and  it  is  so  ordered. 

Affibmed.    Bbhbabing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Eakik* 
and  Mb.  Justice  McNabt  concur. 
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Argned  December  11,  affirmed  December  29,  1914,  rehearing  denied 

January  19,  1915. 

SCHOOL  DISTRICT  No.  43  v.  VEACH. 

(144  Pac.  1156.) 

^ectment—LeaM— Expiration— Questloii  for  Jury. 

1.  Wbere  plaintiffs  in  ejectment  claimed  under  an  nnrecorded 
lease  from  the  common  source  of  title  limiting  the  term  to  the  time 
the  property  was  used  as  a  site  on  which  to  build  a  district  school- 
house,  evidence  h^ld  to  require  submission  to  the  jury  of  the  question 
whether  such  use  had  terminated  when  defendants  acquired  title. 

[As  to  supplementing  lease  with  collateral  oral  agreement,  see 
note  in  Ann.  Gas.  1914A,  456.] 

From  Lane:  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Burnett. 

This  is  an  action  of  ejectment  brought  by  school  dis- 
trict No.  43  in  Lane  County,  Oregon,  against  the  de- 
fendants to  recover  possession  of  a  tract  of  land  120 
feet  long  by  65  feet  wide,  formerly  owned  by  B.  B. 
Cochran,  from  whom  both  parties  deraign  title.  The 
plaintiff  claims  under  a  lease  dated  January  17,  1863, 
the  habendum  clause  in  which  is  **to  have  and  to  hold 
the  said  premises  so  long  as  the  same  may  be  used 
for  a  site  on  which  to  build  a  district  schoolhouse. " 
The  defendants  claim  under  deeds  from  Cochran  and 
his  successors  in  interest  conveying  them  the  fee- 
simple  title  to  a  larger  holding,  including  the  tract  in 
dispute.  The  lease  was  not  recorded.  The  plaintiff 
appeals  from  a  judgment  rendered  upon  a  verdict  of 
the  jury  in  favor  of  the  defendants. 

Affibmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Woodcock,  Smith  d  Bryson  and  Messrs.  Fos- 
ter d  Hamilton,,  with  an  oral  argument  by  Mr.  Rich- 
ard  S.  Smith. 
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For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Thompson  d  Hardy,  with  an  oral  argument 
by  Mr.  Helmus  W.  Thompson. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  sole  question  presented  for  our  consideration 
is  the  alleged  error  of  the  court  in  not  directing  the 
jury  to  return  a  verdict  for  the  plaintiff  because,  as  it 
contends,  the  undisputed  testimony  shows  that  the  de- 
fendants purchased  the  property  in  controversy  with 
full  knowledge  of  the  possession  of  the  tract  by  the 
plaintiff,  and  that  the  defendants  were  not  innocent 
purchasers.  There  was  testimony  tending  to  show 
that  prior  to  1892  there  was  a  schoolhouse  on  the 
realty  in  dispute  which  was  moved  off  and  a  new  one 
built  projecting  from  adjoining  land  about  10  feet 
upon  the  premises  here  involved.  This  was  used  for 
school  purposes  until  some  time  in  November,  1911, 
when  the  district,  having  built  a  new  schoolhouse 
about  40  rods  distant,  took  out  of  the  old  structure  all 
the  furniture  of  any  value,  installed  it  in  the  new 
building,  and  left  the  former  unoccupied  until  the 
autumn  of  1913.  During  this  time  most  of  the  win- 
dows were  broken  by  boys  throwing  stones  through 
them,  and  the  walks  leading  to  it  were  torn  up.  On 
December  28,  1912,  the  defendants  bought  from  their 
immediate  grantor  the  land  including  the  plat  in  ques- 
•tion  and  paid  $1,500  in  cash.  Before  buying  they 
caused  the  record  of  conveyances  to  be  examined  and 
an  abstract  made  which  failed  to  disclose  any  title  in 
the  plaintiff  or  any  connection  with  the  title  on  its 
part.  It  is  conceded,  as  stated  above,  that  the  lease 
was  never  recorded.  The  testimony  tends  to  show 
that  it  was  not  until  about  two  months  after  the  de- 
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fendants  purchased  that  they  were  informed  of  the 
existence  of  the  lease  in  question.  They  took  posses- 
sion of  the  land  soon  after  they  bought,  and  fenced  it 
to  the  exclusion  of  the  plaintiff.  Other  testimony 
tends  to  show  that,  after  the  old  building  had  re- 
mained idle  more  than  a  year,  the  plaintiff  established 
in  it  a  cooking  school  as  part  of  its  curriculum. 

The  contention  of  the  plaintiff  is  that,  under  all 
these  circumstances  thus  narrated,  the  defendants 
were  put  upon  inquiry  which  would  have  disclosed  the 
lease  mentioned,  and  that  hence  the  court  should  have 
directed  a  verdict  for  the  plaintiff.  Conceding  as  a 
postulate  that  the  lease  was  established  and  that  the 
plaintiff  had  previously  used  the  ground  on  which  to 
erect  a  schoolhouse,  we  may  well  say  that  there  is  evi- 
dence of  facts  which  would  put  the  defendants  upon 
inquiry  when  about  to  purchase  the  land:  Stannis  v. 
Nicholson,  2  Or.  335;  Bohlman  v.  Coffin,  4  Or.  314; 
Musgrove  v.  Bonser,  5  Or.  317  (20  Am.  Rep.  737) ; 
Exon  V.  Dancke,  24  Or.  113  (32  Pac.  1045) ;  Cooper  v. 
Thomason,  30  Or.  173  (45  Pac.  296);  Ambrose  v. 
Huntington,  34  Or.  490  (56  Pac.  513);  Randall  v. 
Ling  wall,  43  Or.  383  (73  Pac.  1).  This,  however,  is 
not  all  the  case.  The  ultimate  question  to  be  deter- 
mined is  the  title  to  the  property.  All  the  inquiry 
could  have  disclosed  was  the  existence  of  the  lease  in 
question.  Whether  that  document  was  still  in  force 
was  not  to  be  determined  by  its  mere  execution. 
Remembering  that  it  was  to  operate  only  so  long  as 
the  premises  described  therein  **may  be  used  for  a 
site  on  which  to  build  a  district  schoolhouse,''  we  find 
that  there  was  evidence  which  was  sufficient  to  go  to 
the  jury  on  the  question  of  the  surrender  of  the 
premises.  It  is  not  disputed  that  the  plaintiff  had 
bnUt  a  new  schoolhouse  some  distance  from  the  tract 
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described  in  the  complaint.  The  jury  was  authorized 
from  the  testimony  already  mentioned  to  believe  that 
the  use  of  the  property  as  a  schoolhouse  site  had  been 
discontinued  by  the  plaintiff,  and  it  was  without  con- 
troversy that  the  defendants  as  successors  in  interest 
of  the  lessor  in  the  fee  had  taken  possession  of  the 
locus  in  quo.  Without  commenting  on  the  weight  of 
the  testimony,  which  is  beyond  our  province,  we  can 
only  say  that  whether  the  lease  was  terminated  by  a 
surrender  resulting  by  operation  of  law  from  the  acts 
of  the  parties  is  a  question  of  fact  to  be  determined 
by  the  jury :  Brewer  v.  National  Union  Building  Assn., 
166  HI.  221  (46  N.  E.  752) ;  White  v.  Walker,  31  HI. 
422 ;  Kneelwnd  v.  Schmidt,  78  Wis.  345  (47  N.  W.  438, 
11  L.  R.  A.  498).  Under  such  conditions,  it  was  in- 
cumbent upon  the  Circuit  Court  to  submit  the  question 
to  the  jury  accompanied  by  proper  instructions.  We 
presume  the  court's  directions  to  the  jury  were  sound 
because  the  plaintiff  has  pointed  out  no  error  in  them. 
Further  than  this,  we  cannot  set  aside  the  verdict  be- 
cause we  are  not  able  affirmatively  to  say  there  is  no 
evidence  to  support  it. 

In  brief,  all  that  an  inquiry  under  any  condition  of 
the  case  would  have  disclosed  was  the  existence  of  the 
lease.  Whether  the  tenancy  under  it  still  continued 
depended  upon  the  equivocal  situation  disclosed  by  the 
testimony,  calling  for  a  solution  by  the  verdict  of  the 
jury.  The  court  was  not  authorized  to  say  as  a  matter 
of  law  that  the  plaintiff's  estate  was  still  in  effect  or 
had  been  surrendered. 

Finding  no  error,  the  judgment  is  affirmed. 

Affibmed.    Beheabinq  Denied. 

Mb.  Chief  Justice  McBbidb,  Mb.  Justice  Moobb 
and  Mb.  Justice  Bamsey  concur. 
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Argued  December  10,  affirmed  December  31,  1914,  rebearing  denied 

January  19,  1915. 

VAN  BRAKLE  v.  STATE  BOARD  OF  HEALTH.* 

(144  Pac.  1170.) 

Health  —  Ooonty   Health    Officer  —  Bemoyal  —  Jorifldiction  of   8tat« 
Board. 

1.  The  state  board  of  health  cannot  remove  a  county  health  officer 
ai^ointed  by  the  County  Court  pursuant  to  Section  4695,  L.  O.  L., 
on  the  ground  that  he  is  not  eligible  to  hold  the  office;  a  complete 
remedy  being  provided  in  such  cases  by  Section  366,  L.  O.  L.,  which 
authorizes  an  action  at  law  in  the  name  of  the  state. 

Offlcen — ^Bemoyal — Proceedings — CompUaiice  With  Statute. 

2.  Where  statutory  authority  is  conferred  on  a  board  to  remove 
a  public  officer,  the  proceeding  prescribed  must  be  strictly  pursued; 
and,  where  an  officer  is  appointed  for  a  term,  he  cannot  be  removed 
except  by  express  authority. 

[As  to  right  of  appointing  power  to  remove  offioer  when  term  of 
office  is  fixed,  see  note  in  Ann.  Cas.  1914B,  524.] 

From  Clackamas :  James  XT.  Campbell,  Judge. 

This  is  a  proceeding  by  J.  A.  Van  Brakle  to  review 
the  act  of  the  state  board  of  health  in  removing  plain- 
tiff from  the  oflSce  of  county  health  officer  of  Clacka- 
mas County.  The  Circuit  Court  sustained  the  writ 
and  defendant  appeals. 

Affirmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  D.  Latourette,  Mr,  James  W.  Crawford, 
Assistant  Attorney  General,  Mr.  Andrew  M.  Craw- 
ford, Attorney  General,  and  Mr.  D.  Clinton  Latour- 
ette,  with  oral  arguments  by  Mr.  Charles  D.  Latour- 
ette  and  Mr.  James  W.  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.   Andrew  M.   Crawford,  Mr.   L.  Stipp,  Messrs. 


*Upon  the  right  to  remove  officers  summarily,  see  note  in  15  L.  R.  A. 
95.  REPoaTXR. 
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U'Ren  (6  Schuehel  and  Mr.  John  H.  Sievers,  with  oral 
arguments  by  Mr.  Christian  Schusbel  and  Mr.  Stipp. 

Department  1.  Mb.  Justice  Bean  delivered  the 
oi>inion  of  the  court. 

In  the  early  part  of  1913,  plaintiff  was  appointed  as 
county  health  officer  of  Clackamas  County  by  the 
County  Court  under  the  provisions  of  Section  4695, 
L.  0.  L.  On  March  19,  1914,  charges  against  plaintiff 
were  filed  with  the  state  board  of  health  averring  as 
follows : 

**That  on  or  about  the  1st  day  of  October,  1913,  one 
Frank  Kobelnich,  being  then  and  there  afflicted  with 
malignant  diphtheria,  called  upon  the  said  J.  A.  Van 
Brakle  for  diagnosis  and  treatment,  and  that  there- 
upon the  said  J.  A.  Van  Brakle  informed  said  patient 
that  he  had  tonsilitis,  and  that  the  said  J.  A.  Van 
Brakle  then  and  there  undertook  to  treat  said  case  as 
a  case  of  tonsilitis,  and,  disregarding  his  duty  as  such 
health  officer,  failed  to  quarantine  said  case  and 
neglected  and  failed  to  report  the  said  case,  as  it  was 
his  sworn  duty  to  do,  but  allowed  said  Kobelnich  to 
depart  from  his  office  without  quarantine  and  without 
notice  or  warning  of  the  dangers  of  allowing  him  to 
associate  and  mix  with  the  general  public,  thereby  ex- 
posing the  general  public  to  danger  of  contagion  from 
said  case.  That  on  October  9,  1913,  one  0.  M.  Smith, 
being  then  and  there  afflicted  with  typhoid  fever,  ap- 
plied to  the  said  J.  A.  Van  Brakle  for  diagnosis  and 
treatment,  and  the  said  J.  A.  Van  Brakle  thereupon 
made  an  examination  of  said  case,  and,  for  a  fee  of 
one  dollar,  then  paid  by  said  0.  M.  Smith,  pronounced 
said  case  a  case  of  bronchitis,  and  stated  to  the  said 
0.  M.  Smith  that  he  was  threatened  with  malaria,  and 
the  said  J.  A.  Van  Brakle  failed  and  neglected  to 
quarantine  said  case  and,  contrary  to  law,  failed  to 
report  the  same.  That  on  the  11th  day  of  October, 
1913,  the  said  J.  A.  Van  Brakle  visited  one  Fred  Alex- 
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ander,  a  child  afflicted  with  diphtheria,  residing  at 
Concord,  in  said  county,  and  failed  to  report  the  said 
case  and  raised  the  quarantine  within  five  days  after 
the  case  had  been  pronounced,  in  violation  of  the  law 
and  his  sworn  duty.  That  the  said  J.  A.  Van  Brakle 
has  willfully  violated  the  law  of  this  state  in  appoint- 
ing at  least  one  otlier  person  as  deputy,  without  the 
knowledge  or  consent  of  the  County  Court  of  Clacka- 
mas County,  Oregon,  who  has  undertaken  to  officiate 
in  such  capacity  without  authority  of  law.  That  the 
said  J.  A.  Van  Brakle  is  not  competent  to  fill  said 
office- '* 

The  petition  asks  for  his  removal  from  office.  A 
hearing  was  had  on  March  31st,  and  on  April  7th  the 
board  made  an  order  as  follows: 

**In  the  matter  of  the  charges  preferred  by  M.  C. 
Strickland  and  Guy  Mount  demanding  a  hearing  and 
removal  of  J.  A.  Van  Brakle  as  health  officer  of 
Clackamas  County,  the  state  board  of  health  is  of  the 
opinion  that  it  is  not  necessary  to  remove  the  said 
J.  A.  Van  Brakle  for  the  reason  that  he  has  never 
been  appointed,  and  that  his  holding  the  office  and 
drawing  the  salary  has  been  illegal.'* 

At  a  regular  meeting  of  the  state  board  of  health 
held  on  July  8, 1914,  the  board  considered  the  charges 
as  follows : 

"And  the  board  thereupon  after  due  consideration 
of  the  charges  filed  and  of  the  evidence  produced  by 
the  complainants  and  the  defendant,  J.  A.  Van  Brakle, 
find  that  the  said  J.  A.  Van  Brakle  was  not  at  that 
time  of  his  nomination  and  appointment  by  the  county 
court  of  Clackamas  County,  Oregon,  nor  is  he  at  the 
present  time,  qualified  under  the  laws  of  the  State  of 
Oregon  to  fill  the  office  of  county  health  officer  of 
Clackamas  County,  Oregon.  And  the  board  further 
finds  that  the  charges  as  preferred  by  the  said  M.  0. 
Strickland  and  Guy  Mount  are  sustained. '  * 

74  Or.— 24 
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The  board  ordered  that  Van  Brakle  be  removed 
from  office  and  notified  the  County  Court  to  appoint 
some  other  suitable  person.  The  validity  of  the  ac- 
tion of  the  state  board  of  health  is  the  question  upon 
this  appeal. 

The  County  Court  of  Clackamas  County  is  author- 
ized by  Section  4695,  L.  0.  L. : 

To  **  elect  a  secretary  who  shall  be  the  health  oflScer 
of  the  appointing  board,  and  who  shall  be  a  graduate 
of  a  reputable  medical  college,  and  shall  be  in  posses- 
sion of  a  license  issued  by  the  Oregon  state  board  of 
medical  examiners,  and  if  such  appointee  is  not  al- 
ready informed  in  hygiene  and  sanitary  science,  shall 
immediately  so  inform  himself  according  to  the  re- 
quirements of  the  state  board  of  health.  •  •  *' 

Plaintiflf  alleges  in  his  petition : 

*'That  said  charges  purported  to  charge  that  the 
said  plaintiff  was  incompetent  to  treat  contagious  or 
infectious  diseases,  and  that  he  had  made  improper 
diagnoses  in  the  treatment  of  certain  cases  therein 
specified,  but  that  said  charges  contained  no  charge 
against  said  plaintiff  of  intemperance,  failure  to  col- 
lect vital  statistics,  obey  rules  or  by-laws,  keep  rec- 
ords, make  reports,  or  answer  letters  of  inquiry  of 
said  state  board  concerning  the  health  of  the  people  of 
any  of  said  things,  and  said  charges  for  that  reason 
gave  the  said  defendant  no  power  or  jurisdiction  to 
try  or  hear  or  determine  anything  concerning  the 
plaintiff  herein.*^ 

1.  From  an  examination  of  the  proceedings  before 
the  state  board  of  health  it  is  clear  that  the  reason 
for  the  dismissal  of  plaintiff  was  that  it  was  deemed 
by  the  board  that  he  was  not  eligible  to  hold  the  office. 
Plaintiff  was  not  removed  for  any  of  the  causes  speci- 
fied in  Section  4695,  L.  0.  L.  The  board  of  health  is 
not  authorized  by  the  statute  to  remove  a  county 
health  officer  for  the  reason  that  he  is  ineligible  to  hold 
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that  office.  If  J.  A.  Van  Brakle  was  unlawfully  hold- 
ing the  office  in  question,  as  held  by  the  state  board  of 
health,  a  complete  remedy  is  provided  by  virtue  of 
Section  366,  L.  0.  L.,  authorizing  an  action  at  law  in 
the  name  of  the  state:  Stevens  v.  Carter,  27  Or.  553 
(40  Pac.  1074,  31  L.  R.  A.  342);  State  ex  rel.  v. 
Stevens,  29  Or.  471  (44  Pac.  898) ;  Beard  v.  Beard, 
66  Or.  524  (133  Pac.  797,  134  Pac.  1196) ;  Portland  v. 
Coffey,  67  Or.  510  (135  Pac.  358). 

2.  We  appreciate  the  importance  and  difficulties  in 
enforcing  the  statute  for  the  protection  of  the  public. 
In  the  wisdom  of  the  legislature  it  seems  to  be  contem- 
plated that  the  county  health  officer  should,  by  reports 
made  to  him,  have  the  advice  and  assistance  of  skilled 
physicians  who  have  in  most  cases  given  special  atten- 
tion to  the  diseases  which  are  to  be  reported  to  the 
state  board  of  heajth.  The  lawmakers  did  not  see  fit 
to  clothe  the  board  of  health  with  power  to  remove 
such  an  officer  in  case  of  a  mistake  or  disagreement  in 
the  diagnosis  of  a  contagious  disease,  or  for  a  failure 
of  such  officer  upon  a  diagnosis  to  discover  a  conta- 
gious disease.  Where  authority  is  conferred  by  stat- 
ute upon  a  board  to  remove  a  public  officer,  the 
proceeding  must  be  strictly  pursued;  and,  where  an 
officer  is  appointed  for  a  term,  he  cannot  be  removed 
except  by  express  authority:  Mechem's  Public  Offices 
and  Officers,  §§  452,  445;  Endlich,  Interpretation  of 
Statutes,  §§  158,  160,  351,  352;  11  Cyc.  696. 

The  state  board  of  health  exceeded  its  jurisdiction 
in  the  premises,  and  the  judgment  of  the  lower  court 
was  correct  in  so  holding,  and  is  therefore  affirmed. 

Affirmed.    Beheabikg  Denied. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Bamsey  concur. 
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Writ  of  habeas  corptu  denied  January  19,  1915. 

Ex  Pabtb  JUNG  SHING.* 

(145  Pac.  «37.) 

Xndlctmeat  and  Information — SuccoBsiYe  Indictmsnta. 

1.  Where  relator  was  indicted  for  murder  in  the  first  degree,  and 
later  the  Constitution  of  the  state  was  so  amended  as  to  abolish  the 
death  penalty,  conceding  that  thereby  murder  in  the  first  degree  was 
left  no  crime  for  lack  of  punishment,  the  court  properly  resubmitted 
the  indictment  to  the  grand  jury,  which  returned  another  indictment 
for  murder  in  the  second  degpree,  so  that  the  petitioner  be  held  on 
bench  warrant  thereunder;  since  murder  in  the  second  degree,  being 
a  distinct  and  separate  crime,  is  unaffected  by  such  constitutional 
amendment,  and  since  the  court,  under  Sections  1704-1706,  L.  O.  L., 
is  given  the  requisite  authority  as  to  the  dismissal  of  charges. 

Indictment  and  Information— Degrees  of  Hnrder. 

2.  An  indictment  charging  murder  in  the  first  degree  includes  the 
crimes  of  murder  in  the  second  degree  and  manslaughter,  and  a  convic- 
tion of  any  one  of  the  three  may  be  had  thereunder. 

[Ai  to  form  and  sufficiency  of  indictment  for  murder,  see  note 
in  3  Am.  St.  Bep.  279.] 

Indictment  and  Information-— Degrees  of  Murder. 

3.  Trial  on  an  indictment  charging  murder  in  the  second  degree 
cannot  result  in  conviction  of  murder  in  the  first  degree,  since  it  does 
not  include  all  the  necessary  elements  of  murder  in  the  first  degree. 

[As  to  statutory  degrees  of  homicide,  see  note  in  18  Am.  Dec. 

774.] 

Habeas  Oorims — Gtronnds  for  Belief — ^Irregularities — ^Defects  In  Ita- 

dictment. 

4.  Habeas  corpus  will  not  afford  relief,  unless  the  process  under 
which  petitioner  is  held  is  not  merely  irregular,  but  void. 

Original  proceeding  in  Supreme  Court. 

Department  2.    Statement  by  Mb,  Justice  Habbis. 

This  is  an  original  proceeding  to  test  the  right  of 
the  sheriff  of  Multnomah  County  to  restrain  the  peti- 
tioner of  his  liberty.    A  petition  for  writ  of  habeas 


*Upon  the  necessity  that  indictment  for  homicide  cover  lower  or 
different  degrees  found  by  jury,  see  notes  in  21  L.  B.  A.  (N.  S.)  16, 
and  43  L.  B.  A.  (N.  S.)  813. 

As  to  the  sufficiency  of  indictment  for  murder,  see  note  in  39 
L.  Ed.  (U.  S.)  845.  Bkfobtee. 
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corpus  was  filed  in  this  court  by  Jung  Shing  on  Decem- 
ber 5, 1914,  and  on  the  same  day  an  order  of  allowance 
was  made,  whereupon  the  clerk  issued  the  writ  which 
conmianded  the  sheriflf  of  Multnomah  County  to  cer- 
tify and  return  the  time  and  cause  of  imprisonment' 
or  restraint  on  January  15, 1915.  The  sheriflf  filed  his 
return  on  the  day  specified  in  the  writ. 

There  is  no  controversy  about  the  facts.  An  indict- 
ment was  returned  by  the  grand  jury  of  Multnomah 
County  on  March  22,  1913,  alleging  the  killing  of  one 
Lum  Pong,  and  charging  the  petitioner  who  was  ac- 
cused under  the  name  of  **  Louie  Hing,'*  with  the 
crime  of  murder  in  the  first  degree.  A  bench  warrant 
was  issued  for  the  arrest  of  petitioner,  who  was,  on 
November  21,  1914,  apprehended  and  taken  into  the 
custody  of  the  sheriff.  The  arraignment  occurred 
December  4, 1914,  and  a  plea  of  not  guilty  was  entered 
December  8, 1914.  On  motion  of  the  district  attorney, 
an  order  was  made  December  21,  1914,  by  the  Circuit 
Court  resubmitting  the  indictment  to  the  grand  jury, 
and  on  the  following  day  an  indictment  was  returned 
into  court  charging  the  petitioner,  under  the  name  of 
**  Louie  Hing,"  with  the  crime  of  murder  in  the  sec- 
ond degree  for  the  alleged  killing  of  Lum  Fong.  After 
arraignment,  time  to  plead  was  waived,  and  on  De- 
cember 24,  1914,  the  petitioner  entered  a  plea  of  not 
guilty  to  the  second  indictment.  Pursuant  to  an  or- 
der of  the  court  made  January  13,  1915,  by  reason  of 
the  second- indictment,  a  bench  warrant  for  the  arrest 
of  petitioner  was  issued  on  the  same  day  and  imme- 
diately served.  The  Circuit  Court  fixed  January  18, 
1915,  as  the  time  for  the  trial  of  petitioner  on  the  last 
indictment.  The  district  attorney  proposes  to  pro- 
ceed on  the  second  indictment  only.  The  petitioner 
has  been  in  the  custody  of  the  sheriflf  continuously 
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since  November  21, 1914,  the  date  when  the  first  bench 
warrant  was  served.  Writ  Dismissed. 

For  petitioner  there  was  a  brief  with  oral  argu- 
ments by  Mr.  William  P.  Lord  and  Mr.  Daniel  E. 
Powers. 

For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  A.  Murphy,  Deputy  District  At- 
torney. 

Mb.  Justicb  Habbis  delivered  the  opinion  of  the 
court. 

The  questions  presented  involve  a  consideration  of 
the  constitutional  amendment  abolishing  the  death 
penalty,  and  the  effect,  if  any,  had  by  that  amendment 
upon  the  proceeding  already  narrated.  The  phase 
of  the  case  most  discussed,  however,  is  whether  the  or- 
der resubmitting  the  first  indictment  and  all  subse- 
quent proceedings  were  void. 

1.  In  the  petition  for  the  writ  it  is  asserted  that  the 
imprisonment  of  petitioner  violates  Article  I,  Section 
10,  and  infringes  upon  Section  I  of  the  Fourteenth 
Amendment,  of  the  Constitution  of  the  United  States. 
At  the  argument  counsel  did  not  insist  upon  the  con- 
tention made  in  the  petition,  but  it  was  urged  that  the 
Circuit  Court  did  not  have  authority  to  make  the  order 
resubmitting  the  first  indictment,  and  that,  as  a  conse- 
quence, all  subsequent  proceedings  were  of  no  effect; 
that,  since  the  second  indictment  is  void,  only  the  first 
indictment  can  be  said  to  exist  in  legal  contemplation ; 
that,  if  a  trial  is  had  on  the  first  indictment,  the  peti- 
tioner could  only  be  tried  for  murder  in  the  first 
degree,  the  crime  specifically  charged;  but  that  the 
accused  cannot  be  tried  for  that  offense,  because  the 
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constitutional  amendment  abolishing  the  death  penalty 
leaves  the  crime  without  a  penalty,  and  that  therefore 
the  petitioner  is  entitled  to  be  discharged,  since  he  is 
restrained  for  an  act  that  is  not  punishable. 

At  the  general  election  held  November  3, 1914,  there 
was  submitted  to  the  electorate  a  proposed  constitu- 
tional amendment  which  reads  as  follows : 

'*  Article  I  of  the  Constitution  of  the  State  of  Ore- 
gon shall  be,  and  hereby  is,  amended  by  the  addition 
of  a  section  to  said  Article  I,  and  it  shall  be  designated 
as  Section  36  of  Article  I. 

*' Article  I. 

**  Section  36.  The  death  penalty  shall  not  be  in- 
flicted upon  any  person  under  the  laws  of  Oregon. 
The  maximum  punishment  which  may  be  inflicted  shall 
be  life  imprisonment. 

**A11  provisions  of  the  Constitution  and  laws  of 
Oregon  in  conflict  with  this  section  are  hereby  abro- 
gated and  repealed  in  so  far  as  they  conflict  herewith, 
and  this  section  is  self-executing.'* 

Having  received  the  required  number  of  votes,  and 
the  result  of  the  election  having  been  proclaimed  by 
the  Governor,  the  amendment  is  now  a  part  of  the  or- 
ganic law  of  the  state. 

2,  3.  Murder  in  the  first  degree  is  defined  by  Section 
1893,  L.  0.  L.  Murder  in  the  second  degree  is  defined 
by  other  sections  of  the  code,  and  so,  too,  is  man- 
slaughter defined  by  different  sections.  **  Every  per- 
son convicted  of  murder  in  the  first  degree  shall  be 
punished  with  death ' ' :  Section  1903,  L.  0.  L.  Every 
person  convicted  of  murder  in  the  second  degree  shall 
be  punished  by  imprisonment  for  life:  Section  1904, 
L.  O.  L.  A  separate  section  of  the  code  prescribes  the 
penalty  for  manslaughter.  While  culpable  homicide 
may  present  itself  in  any  one  of  the  three  forms,  and 
although  the  three  offenses  mentioned  are  separately 
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defined  by  different  and  distinct  sections  of  the  code, 
nevertheless  an  indictment  charging  murder  in  the  first 
degree  also  includes  the  crimes  of  murder  in  the  sec- 
ond degree  and  manslaughter,  and  a  conviction  of  any 
one  of  the  three  may  be  had  on  such  indictment. 
Neither  the  charge  of  murder  in  the  second  degree  nor 
the  offense  of  manslaughter  includes  the  requisite  ele- 
ments of  murder  in  the  first  degree.  If  tried  on  the 
second  indictment,  the  petitioner  could  not  be  con- 
victed of  murder  in  the  first  degree. 

It  is  not  necessary  at  this  time  to  decide  whether  the 
constitutional  amendment  referred  to  ex  propria  vigore 
substitutes  life  imprisonment  for  the  death  penalty 
where  the  latter  was  the  punishment  heretofore  pre- 
scribed; nor  is  it  essential  to  the  conclusion  by  us 
reached  to  determine  whether  the  state  could  proceed 
upon  the  first  indictment  and  place  the  petitioner  on 
trial  for  the  distinct  crime  of  murder  in  the  second  de- 
gree. Assuming,  however,  for  the  purpose  of  argu- 
ment only,  that  the  constitutional  amendment  had  the 
effect  of  stripping  what  was  the  crime  of  murder  in 
the  first  degree  of  any  enforceable  penalty,  and  leav- 
ing it  a  mere  nude  definition,  without  vigor,  because 
devoid  of  a  penalty,  and  therefore  not  a  crime  {State 
V.  Stephanus,  53  Or.  135  (99  Pac.  428,  17  Ann.  Cas. 
1146) ;  State  v.  Smith,  56  Or.  21  (107  Pac.  980),  even 
then  on  that  assumption  there  is  no  ground  for  the 
contention  that  the  crime  of  murder  in  the  second  de- 
gree is  in  any  way  affected.  Murder  in  the  second 
degree  is  a  distinct  crime,  defined  by  the  code  the  same 
now  as  before  the  amendment,  and  it  is  punishable  the 
same  now  as  before.  The  mere  fact  that  the  code  per- 
mits a  conviction  of  murder  in  the  second  degree  on 
an  indictment  charging  murder  in  the  first  degree 
affords  no  room  for  the  claim  that  the  constitutional 
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amendment  in  any  way  affects  the  definition  of  the 
crime  of  murder  in  the  second  degree  or  changes  the 
prescribed  punishment. 

4.  Did  the  Circuit  Court  have  the  authority  to  re- 
submit the  first  indictment?  And,  if  such  power  did 
not  exist,  then  were  the  subsequent  proceedings  void? 
While  considering  these  questions,  it  must  be  borne  in 
mind  that  mere  irregularities  cannot  be  inquired  into, 
and  the  writ  of  habeas  corpus  will  not  afford  relief  un- 
less the  process  upon  which  the  petitioner  is  being  held 
is  void:  Ex  parte  Tice,  32  Or.  179  (49  Pac.  1038) ;  Ex 
parte  Foster,  69  Or.  319  (138  Pac.  849).  Throughout 
the  inquiry  we  are  also  governed  by  the  rule  that  the 
object  of  this  proceeding  is  to  ascertain  whether  the 
petitioner  was  legally  restrained  of  his  liberty  at  the 
time  the  sheriff  made  his  return:  lasigi  v.  Van  De 
Carr,  166  U.  S.  391  (41  L.  Ed.  1045,  17  Sup.  Ct.  Eep. 
595) ;  Ex  parte  Dye,  32  Mont.  132  (79  Pac.  689). 

The  order  complained  of  was  made  by  the  Circuit 
Court  December  21,  1914,  and,  after  giving  the  title 
of  the  cause,  reads  as  follows : 

''Comes  now  Thomas  G.  Ryan,  deputy  district  at- 
torney, and  moves  this  honorable  court  for  an  order 
resubmitting  this  cause  to  the  grand  jury  of  Multno- 
mah County,  Oregon,  on  the  ground  and  for  the  reason 
that  the  indictment  herein,  No.  C-3143,  was  restrained 
by  the  grand  jury  of  Multnomah  County,  Oregon,  on 
the  22d  day  of  March,  1913,  charging  the  above-named 
defendant  and  others  with  the  commission  of  the  crime 
of  murder  in  the  first  degree ;  that  since  that  time  the 
penalty  for  said  crime  has  been  abolished  by  the  peo- 
ple of  the  State  of  Oregon  by  initiative  measures,  and 
therefore,  in  order  to  avoid  any  possibility  or  proba- 
bility of  error  which  might  result  in  defeating  the  ends 
of  justice,  this  motion  is  made,  and  the  court,  being 
fully  advised  in  the  premises,  and  being  of  the  opinion 
that  said  motion  should  be  granted: 
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*'It  is  therefore  ordered  that  this  indictment  No. 
C-3143  be,  and  the  same  is  hereby,  resubmitted  to  the 
grand  jury  of  Multnomah  County,  Oregon,  for  such 
consideration  as  they  may  deem  fit  and  proper  in  the 
premises. ' ' 

The  petitioner  plants  himself  on  the  ground  that 
the  statute  does  not  furnish  any  authority  for  the  ac- 
tion taken  by  the  court;  that  the  order  was  void  with 
the  result  that  the  second  indictment  and  bench  war- 
rant issued  thereon  are  likewise  of  no  effect. 

The  code  provides  when  an  indictment  must  be  set 
aside  on  the  motion  of  a  defendant  (Section  1483, 
L.  0.  L.) ;  and,  if  set  aside  on  such  motion,  the  case 
may  be  resubmitted  to  the  grand  jury  (Section  1485), 
in  which  event  the  accused  must  remain  in  custody, 
unless  admitted  to  bail  (Section  1486,  L.  0.  L.).  If 
a  demurrer  is  interposed  by  a  defendant,  and  if  it  is 
sustained,  the  court  is  empowered  to  direct  that  the 
case  be  resubmitted :  Section  1495,  L.  0.  L.  The  four 
sections  of  the  code  referred  to  are  all  included  in 
Chapter  8.  Section  1488  of  that  chapter  provides 
that: 

'*An  order  to  set  aside  an  indictment,  as  provided  in 
this  chapter,  is  no  bar  to  a  future  prosecution  for  the 
same  crime.'* 

The  petitioner  argues  that  the  chapter  mentioned 
only  provides  for  resubmitting  a  case  when  a  motion 
or  a  demurrer  has  been  interposed  by  the  accused  and 
sustained  by  the  court;  and  for  the  purposes  of  this 
case  we  shall  assume  that  his  position  is  well 
grounded,  and  also  assume  that  no  statute  thus  far 
mentioned  confers  upon  the  court  power  to  resubmit 
an  indictment  on  the  motion  of  the  district  attorney, 
as  was  done  in  the  cause  we  are  now  considering. 
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We  shall  now  consider  the  sections  of  the  code  per- 
mitting the  dismissal  of  an  indictment  on  the  motion 
of  the  district  attorney  or  of  the  court.  Section  1704, 
L.  O.  L.,  reads  thus : 

*'The  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  and  in  further- 
ance of  justice,  order  an  action,  after  indictment,  to 
b^  dismissed;  but  in  that  case,  the  reasons  of  the  dis- 
missal must  be  set  forth  in  the  order,  which  must  be 
entered  in  the  journal." 

It  will  be  observed  that  the  section  just  quoted  pro- 
vides for  a  dismissal  of  the  indictment.  The  order 
questioned  by  petitioner  merely  provides  that  the  in- 
dictment be  resubmitted. 

Section  1705,  L.  0.  L.,  provides  that  the  district  at- 
torney cannot  discontinue  or  abandon  a  prosecution 
for  crime,  except  as  provided  in  Section  1704 ;  and  fin- 
ally Section  1706,  L.  0.  L.,  is  to  the  effect  that  an  or- 
der for  the  dismissal  of  a  charge  or  action,  as  provided 
in  this  chapter,  is  a  bar  to  another  prosecution  for  the 
same  crime  if  it  be  a  misdemeanor,  but  it  is  not  a  bar 
if  the  crime  charged  be  a  felony.  The  three  sections 
just  mentioned  are  all  parts  of  Chapter  16.  Murder 
in  the  second  degree  is  a  felony,  and  therefore,  by  the 
express  terms  of  the  statute,  the  dismissal  of  an  in- 
dictment charging  murder  in  the  first  degree  would 
not  bar  a  prosecution  for  murder  in  the  second  degree ; 
nor  does  Section  2375,  L.  0.  L,,  strengthen  the  argu- 
ment of  petitioner,  even  if  it  be  assumed  that  what  was 
once  murder  in  the  first  degree  is  now  not  a  crime 
because  no  pimishment  may  be  imposed:  State  v. 
Gaunt,  13  Or.  115,  121  (9  Pac,  55). 

If  the  order  made  by  the  court  be  deemed  to  be  a 
dismissal  within  the  meaning  of  Section  1704,  then  by 
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the  terms  of  Section  1706  the  grand  jury  was  war- 
ranted in  returning  the  second  indictment.  If,  on  the 
other  hand,  the  order  to  resubmit  did  not  amount  to  a 
dismissal,  and  if  we  treat  the  first  indictment  as  still 
pending,  nevertheless  the  grand  jury  was  not  pre- 
cluded from  returning  the  second  indictment.  Up  to 
this  time  the  petitioner  has  not  been  put  in  jeopardy : 
State  V.  Sleeves,  29  Or.  85-107  (43  Pac.  947). 

The  rule  announced  in  State  v.  Reinhart,  26  Or.  466 
(38  Pac.  822),  is  decisive  of  the  question,  and  in  that 
case  the  court  uses  the  following  language : 

**It  is  also  claimed  that  the  power  of  the  grand  jury 
is  at  an  end  when  it  returns  an  indictment  into  court, 
and  that  it  cannot  afterward  return  another  indict- 
ment against  the  same  defendant  for  the  same  ofifense, 
unless  by  order  of  the  court  the  case  is  resubmitted  to 
them.  We  can  find  no  warrant  in  law  for  this  con- 
tention. ' ' 

The  general  rule  is  that  successive  indictments  may 
be  returned  against  the  same  person  for  the  same  of- 
fense, unless  prevented  by  some  obstacle,  such  as 
former  jeopardy  or  a  statute:  Stuart  v.  Common- 
wealth, 28  Gratt.  (69  Va.)  950,  966;  Perkins  v.  State, 
66  Ala.  457-461 ;  22  Cyc.  223. 

It  appears  from  the  record  that  the  name  of  the 
petitioner  has  been  erroneously  entered  as  Chin  Shing, 
as  Jing  Shing,  and,  when  arraigned  on  the  second  in- 
dictment, Gung  Shing  appears  as  his  true  name.  Al- 
though in  no  way  involved  at  this  time,  still  the  errors 
mentioned  should  be  corrected. 

Viewing  the  facts  from  any  position  and  at  any 
angle  of  the  case,  the  conclusion  is  that  the  petitioner 
is  legally  detained. 
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The  writ  is  dismissed    and  the  petitioner  is  re- 
manded. Writ  Dismissed. 

Mr.  Chief  Justice  Moore,  Me.  Justice  Eakin  and 
Me.  Justice  Beak  concur. 


Argued  Tanuary  7,  affirmed  January  19,  1915. 

BURGGRAF  v.  BROCHA. 

(145  Pac.  639.) 

Ezchaage  of  Property — ^Besdasioii — Fraud — Erldence. 

1.  In  an  action  to  recover  the  value  of  land,  traded  for  other  land 
title  to  which  failed,  plaintiff  may  give  in  evidence  a  pretended 
abstract  of  defendants'  title,  given  him  by  them,  not  as  evidence  of 
title,  but  to  prove  defendants*  lack  of  title  to  land  in  question;  such 
abstract,  as  against  the  defendants,  being  prima  facie  proof  of  that 
fact. 

[As  to  when,  how  and  by  whom  rescission  of  contract  may  be 
made,  see  note  in  50  Am.  Dec.  672.] 

Exchange  of  property — ^Bescission — ^Bvidence. 

2.  Where,  in  an  action  to  recover  value  of  land,  traded  for  other 
land,  title  to  which  has  failed,  evidence  of  the  value  of  the  property 
conveyed  to  defendants  in  exchange  for  theirs  is  competent. 

Erldeiice— Admisaloiis. 

3.  In  a  suit  for  value  of  land,  traded  for  other  land  to  which  title 
had  failed,  the  declaration  of  defendants  that  plaintiff  should  have 
traded  off  the  land  before  investigating  the  title  was  competent,  as 
tending  to  show  that  he  had  no  faith  in  his  own  title  to  land. 

Dismissal  and  Nonsuit — Parties — Misjoinder  of  Parties. 

4.  Misjoinder  of  defendants  can  be  taken  advantage  of  only  by 
those  misjoinedi  and  is  not  fatal  to  the  complaint,  and  not  ground  for 
a  nonsuit. 

Parties    Misjoinder— Waiver  of  Defect. 

5.  A  defect  of  parties  in  the  complaint  is  waived,  if  objection  is 
not  raised  by  demurrer. 


Damages— Pleading— AUegations  of  Damage. 

6.  Where  the  facts  alleged  in  the  complaint  necesssarily  involve 
damage,  no  specific  allegation  to  that  effect  is  necessary. 

Ebcchange  of  property— Rescissions-Pleading— Allegation  of  Fraud. 

7.  Where,  in  an  action  for  the  value  of  land,  traded  for  other  land, 
title  to  which  had  failed,  the  complaint  charged  that  the  defendants 
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represented  that  thej  owned  their  land  and  had  good  title  thereto, 
when  in  fact  they  did  not,  a  clear  case  of  fraud,  at  least  constructive 
fraud,  is  made  out. 

[As  to  right  of  grantor  to  cancellation  of  deed  on  ground  of 
misrepresentation  by  grantee  as  to  condition,  value,  etc.,  of  prop- 
erty, see  note  in  Ann.  Cas.  1912A,  405.] 

Injimction — Motion  to  Disaolve. 

8.  Where  plaintiff  sues  to  recover  the  value  of  land,  exchanged 
for  land  to  which  the  defendants  had  no  title,  a  motion  to  dissolve 
a  retraining  order,  in  the  nature  of  an  injunction,  prohibiting  the 
defendants  from  disposing  of  the  land  in  question,  was  improperly 
denied,  since  the  suit  is  at  law,  while  injunction  is  an  equitable 
remedy. 

From  Multnomah:  Geobge  N.  Davis,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  John  Burggraf  against  Molly 
Brocha  and  G.  F.  Brocha,  to  recover  the  value  of  land 
traded  to  defendants  for  property  in  Michigan  to 
which  defendants  had  no  title.  Plaintiff  and  defend- 
ants entered  into  an  agreement  for  the  exchange  of 
lands.  Plaintiff  conveyed  to  defendants  lot  1,  in  block 
24,  Tinker's  Second  Addition  to  Long  Beach,  and  lots 
3  and  4,  in  block  5,  Tinker's  North  Addition  to  Long 
Beach,  Washington,  in  exchange  for  the  southeast 
quarter  of  section  12,  township  18  north,  range  5 
west,  in  Clara  County,  State  of  Michigan,  and  six 
lots  in  Ocosta,  Washington.  Said  lots  of  plaintiff 
were  encumbered  by  a  mortgage  in  the  sum  of  $2,000. 
Defendants  executed  a  deed  to  plaintiff  for  said 
southeast  quarter  of  section  12,  township  18  north, 
range  5  west,  and  represented  to  plaintiff  that  they 
were  the  owners  and  had  good  title  to  said  land  in 
Michigan.  At  the  time  of  the  trade  defendants  de- 
livered to  plaintiff  a  pretended  abstract  of  title;  but 
plaintiff  alleges  that  the  land  in  Michigan, did  not  be- 
long to  defendants,  and  he  sued  to  recover  $6,000,  the 
alleged  value  of  his  land  so  conveyed  to  defendants. 
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At  the  commencement  of  the  action  plaintiff  obtained 
a  restraining  order  to  enjoin  defendants  from  selling 
or  disposing  of  any  real  property  which  they  might 
own  until  the  determination  of  the  action  now  pending. 
The  case  was  tried  before  the  court  without  a  jury, 
and  resulted  in  a  judgment  for  the  plaintiff  in  the  sum 
of  $5,000y  from  which  the  defendants  appealed. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  E.  CritcMow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  J.  Fitzgerald,  Mr.  S.  M.  Johnson  and  Mr. 
Beemer  S.  Pague,  with  oral  arguments  by  Mr.  Fitz- 
gerald and  Mr.  Johnson. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  first  assignment  of  error  is  as  to  the  receiv- 
ing in  evidence  of  Plaintiff's  Exhibit  2,  an  abstract. 
Plaintiff  testified  as  to  the  signing  of  the  agreement, 
which  provides,  among  other  things : 

''The  party  of  the  second  part  [G.  F.  Brocha],  in 
consideration  of  the  premises,  agrees  to  exchange  to 
the  said  party  of  the  first  part  [Burggraf ]  the  follow- 
ing described  property  for  the  above-described  prop- 
erty as  follows:  The  southeast  quarter  of  section  12, 
township  18  north,  of  range  5  west,  situated  in  Clare 
County,  state  of  Michigan — to  be  free  of  encum- 
brance except  as  to  taxes  of  1912,  which  party  of  the 
first  part  agrees  to  assume,  *  *  to  give  abstract  on 
the  Michigan  property,  and  a  certificate  on  the  Wash- 
ington lots.'' 

At  the  same  time  they  made  to  the  plaintiff  an  affi- 
davit to  the  effect  that  G.  F.  Brocha  is  the  owner  of 
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the  property  described,  namely,  the  southeast  quarter 
of  section  12,  township  18  north,  of  range  5  West,  as 
a  part  of  the  basis  of  the  trade.  Defendants  furnished 
to  plaintiff  a  pretended  abstract  of  title,  and  plaintiff 
thereupon  offered  in  evidence  the  said  alleged  abstract, 
to  which  defendants  objected  on  the  ground  that  it 
was  incompetent.  The  court  overruled  the  objection, 
and  it  was  received  in  evidence.  The  abstract  was 
not  offered  as  evidence  of  the  title,  but  plaintiff  was 
seeking  to  prove  that  defendants  did  not  have  title 
to  the  land:  See  Jaeger  v.  Harr,  62  Or.  16  (123  Pac. 
61,  901).  And  as  against  defendants  the  exhibit  was 
prima  facie  evidence  of  that  fact. 

2.  Assignments  Nos.  2,  3,  4,  6  and  7  relate  to  the 
overruling  of  objections  to  the  offer  of  evidence  tend- 
ing to  show  the  value  of  plaintiff's  property  conveyed 
to  defendants  in  exchange  for  the  Michigan  property. 
One  of  the  main  issues  tendered  was  that  plaintiff's 
property  was  worth  $6,000,  the  amount  he  seeks  to 
recover.  The  prayer  for  judgment  is  based  thereon, 
and  it  was  competent  testimony. 

3.  The  fifth  assignment  of  error  relates  to  what  de- 
fendant G.  F.  Brocha  said  to  a  witness  as  to  his  title 
to  the  Michigan  land.  The  answer  particularly  shows 
the  relevancy  of  the  question.  When  he  was  spoken 
to  about  it,  Brocha  said,  **Why  didn't  he  trade  it  off 
before  he  investigated  it  [the  title]?"  which  was 
clearly  competent,  as  tending  to  show  that  he  had  no 
confidence  in  his  title. 

4-7.  The  eighth  assignment  is  as  to  the  denying  of 
the  motion  for  nonsuit,  which  is  based  on  several 
grounds.  The  first  reason  given  is  that  the  plaintiff 
did  not  allege  that  the  Michigan  property  did  not  be- 
long to  defendants;  but  that  is  the  charge  of  sub- 
division 4  of  the  complaint.    The  second  point  relates 


Jan.  1915.]  Bubggraf  v.  Bbocha.  385 

to  the  misjoinder  of  defendants,  which  is  a  defect  that 
no  one  can  take  advantage  of  except  the  persons  mis- 
joined.  It  is  not  fatal  to  the  complaint;  Tieman  v. 
Sachs,  52  Or.  560  (98  Pac.  163).  Even  a  defect  of 
parties  is  wavied,  if  not  raised  by  demurrer :  See  Sec- 
tion 68,  L.  0.  L.,  and  cases  there  cited.  The  fourth 
argument  concerns  the  allegation  of  damages,  but  the 
facts  alleged  show  damage,  and  that  is  all  that  is  re- 
quired. The  fifth  subdivision  is  as  to  the  failure  to 
allege  the  elements  of  fraud.  It  is  specifically  charged 
that  defendants  represented  that  they  owned  the 
Michigan  land,  and  had  good  title,  when  in  fact  they 
did  not  own  it — sl  clear  case  of  fraud,  constructive, 
at  least,  if  not  criminal. 

8.  An  injunction  was  allowed  at  the  commencement 
of  this  action;  but  an  injunction  is  an  equitable  remedy, 
and  is  not  available  in  law  actions.  We  think  that 
upon  the  showing  made  and  the  case  pending  plaintiff 
was  not  entitled  to  the  injunction,  and  the  court  erred 
in  denying  the  motion  to  dissolve  it.  The  injunction 
is  hereby  dissolved. 

We  find  no  error  in  the  record.  The  judgment  is 
affirmed.  Affirmed. 

Mb.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mb.  Justice  Benson  concur. 

Mb.  Justice  McBridb  took  no  part  in  the  considera- 
tion of  this  case. 

74  Or.— 25 
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Submitted  on  brief  January  13,  reversed  January  19,  1915. 

LAMPMAN  V.  LAMPMAN, 

(145  Pac.  641.) 

Execotion— Iseoaace  of  Writ— Motion  to  Quash. 

1.  Where  an  execution  issued  and  an  attempt  to  levy  bas  been 
made,  it  is  improper  to  issue  a  second  execution  while  the  first  is  still 
pending  and  the  second  writ  will  be  quashed  on  motion. 

[As  to  amendment  of  writs  of  execution,  see  note  in  101  Am. 
SL  R€fp.  550.] 

From  Marion :  Percy  R.  Kelly,  Judge. 

In  Banc.     Statement  by  Mr,  Justice  Benson. 

On  December  23, 1912,  the  plaintiff,  Kathleen  Lamp- 
man,  began  a  suit  for  a  divorce  against  defendant, 
C.  E.  Lampman,  in  the  Circuit  Court  for  Marion 
County.  The  defendant  made  no  appearance,  and 
upon  a  trial  of  the  case  a  decree  was  entered  in  favor 
of  plaintiff,  dissolving  the  bonds  of  matrimony  then 
existing  between  the  parties,  and  awarding  the  custody 
of  the  two  minor  children  to  plaintiff,  and  directing 
defendant  to  pay  to  plaintiff  the  sum  of  $15  on  the 
1st  day  of  March,  1913,  and  $15  on  the  1st  day  of  each 
month  thereafter,  for  the  support,  nurture  and  educa- 
tion of  such  children.  Thereafter,  on  May  12,  1914, 
an  execution  was  issued  to  the  sheriff  of  Marion  County 
upon  this  money  judgment,  and  on  May  18,  1914,  the 
sheriff  filed  in  the  county  clerk's  oflSce  a  certificate  of 
attachment  of  certain  real  property,  which  is  all,  so 
far  as  the  record  discloses,  that  was  ever  done  under 
or  by  virtue  of  the  writ.  On  June  20,  1914,  one 
Kathleen  Shreve,  who  certifies  that  she  is  identical 
with  the  plaintiff,  also  certifies  that  she  has  received 
various  amounts,  aggregating  $115,  as  payments  upon 
the  judgment,  but  this  statement  is  not  verified  and 
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does  not  say  whether  or  not  she  has  received  any  other 
sums.  On  June  20, 1914,  another  execution  was  issued 
by  the  county  clerk  to  the  sheriff  of  Marion  County 
upon  the  same  judgment,  and  on  the  same  day  the 
sheriff  again  filed  with  the  clerk  a  certificate  of  at- 
tachment of  certain  real  property  in  Marion  County. 
Thereafter,  on  July  20,  1914,  the  defendant,  appellant 
herein,  filed  a  motion  in  the  lower  court,  asking  that 
the  second  execution  be  quashed,  and  from  an  order 
overruling  such  motion,  defendant  appeals.  There 
was  no  appearance  in  this  court  for  respondent  by 
brief  or  otherwise. 

Submitted  on  brief  for  appellant  without  argument, 
under  the  proviso  of  Supreme  Court  Eule  18 :  56  Or. 
622  (117  Pac.  xi).  Ee versed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Phillip  Gilbert  and  Mr.  Alva  0.  Condit. 

Mb.  Justice  Benson  delivered  the  opinion  of  the 
court. 

There  are  several  reasons  assigned  by  appellant  to 
justify  a  reversal  of  the  order  made  by  the  Circuit 
Court,  but  it  will  not  be  necessary  to  consider  more 
than  one. 

It  appears  from  the  record  that  there  are  two  writs 
of  execution  out  at  the  present  time,  and  that  there 
has  been  an  attempted  levy  under  each. 

**If  a  writ  has  been  issued,  and  its  execution  com- 
menced, it  must  first  be  completed  before  a  new  writ 
can  issue.  *  *  After  a  levy  is  made,  the  plaintiff  has 
no  right  to  wantonly  abandon  it;  and  if  he  does  so, 
and  procures  the  issuing  of  an  alias  writ,  or  if  under 
any  circumstances  an  alias  issues  while  a  levy  under 
a  prior  writ  remains  undisposed  of,  such  alias  may  be 
quashed^':  Freeman  on  Executions  (2  ed.),  §50. 
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And  the  same  doctrine  has  been  approved  by  this 
court:  Wright  v.  Young,  6  Or.  87. 

It  follows  that  the  order  overruling  the  motion  to 
quash  the  second  writ  of  execution  should  be  reversed 
and  the  cause  remanded,  with  directions  to  allow  the 
motion.  Bevebsed  With  Dibectioks. 


Argtied  on  rehearing  January  4,  former  opinion  approved  January 

19,  1915. 

ANDERSON  v.  PHEGLET. 

(145  Pac.  642.) 

(See  71  Or.  331,  142  Pac.  593.) 

Appeal  and  Error— Afflxmance—Bemand — ^Portlier  Proceeding's — ^New 
Iseues. 

1.  Where  the  issues  presented  to  the  trial  court  were  well  de- 
fined, and  the  evidence  was  directed  to  the  issues  as  framed,  and 
there  was  nothing  in  the  pleadings  to  mislead  defendant  B.,  the  Su- 
preme Court  having  decided  the  issues  presented  on  the  entire  record 
as  made  and  determined  by  the  questions  presented,  and  judgment 
having  been  affirmed,  the  court  could  not  remand  the  cause  to  the 
end  that  B.  might  file  a  new  answer  presenting  new  and  different 
questions. 

From  Josephine:  Fbank  M.  Calkins,  Judge. 

This  is  the  second  petition  for  a  rehearing  filed  in 
this  cause.  The  facts  are  fully  set  forth  in  the  opin- 
ion of  the  court.  Fobmeb  Opinion  Apfibmed. 

For  petitioner  there  was  a  brief  over  the  name  of 
Messrs.  Teal,  Minor  &  Winfree  and  Mr,  Earl  C.  Bran- 
augh,  with  an  oral  argument  by  Mr.  Bronaugh. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  William  C.  Hale,  Mr.  0.  S.  Blanchard  and  Mr. 
George  E.  Durham,  with  an  oral  argument  by  Mr. 
Hale. 
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In  Banc.    Mb.  Justice  Habris  delivered  the  opinion 
of  the  conrt. 

This  court  on  May  26,  1914,  aflBrmed  the  decree  ap- 
pealed from,  and  on  July  7th  denied  a  petition  for  re- 
hearing. The  mandate  was  issued  July  8th,  and  re- 
corded by  the  clerk  of  the  Circuit  Court  on  July  23d. 
Thereafter  in  the  month  of  July  the  defendant  Robin- 
son filed  a  motion  to  recall  the  remittitur.  The  motion 
to  recall  was  not  for  the  purpose  of  correcting  any 
mere  clerical  mistake  in  the  mandate,  nor  to  make  it 
conform  to  the  decree  of  this  court;  but  the  motion 
was  in  effect  a  petition  for  a  rehearing  and  a  modi- 
fication of  the  decree.  The  remittitur  was  returned 
August  4th,  and  on  November  10th,  after  the  expira- 
tion of  the  March  term  of  court,  the  motion  to  recall 
was  denied,  and  thereupon  the  mandate  was  again 
sent  to  the  clerk  of  Josephine  County.  Thereafter  the 
mandate  was  directed  to  be  returned  and  was  received 
by  the  clerk  of  this  court  November  28th.  This  court, 
on  its  own  motion,  on  December  1st,  ordered  that  the 
mandate  be  recalled  and  granted  a  petition  for  a  re- 
hearing, and  the  case  was  heard  anew  January  4, 1915. 
At  the  last  hearing  the  plaintiffs  contended  that  juris- 
diction to  make  the  order  entered  December  1st  did 
not  exist,  on  the  theory  that  the  termination  of  the 
March  term  divested  the  appellate  court  of  any  power 
to  modify  the  decree  rendered.  It  is  not  necessary 
to  determine  any  question  of  jurisdiction,  because  of 
the  conclusion  reached  after  again  fully  considering 
the  case  on  its  merits ;  and  we  shall  therefore  assume, 
but  not  decide,  that  this  court  had  power  to  recall  the 
order  complained  of. 

The  plaintiffs  were  the  owners  of  mining  property. 
The  Galice  Consolidated  Mines  Company,  hereinafter 
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referred  to  as  the  '*  corporation, ''  owned  a  group  of 
unpatented  mining  claims  adjoining  the  property  of 
plaintiffs.  The  corporation  on  June  10,  1904,  gave  a 
note  for  $2,000  to  the  Grants  Pass  Banking  &  Trust 
Company,  and  for  the  purpose  of  securing  this  note 
the  corporation  gave  a  mortgage  covering  its  group 
of  mining  claims.     The  plaintiffs   on  November  16, 

1905,  obtained  a  decree  in  the  Circuit  Court  for  Jose- 
phine County  against  the  Corporation  restraining  the 
latter  from  maintaining  a  ditch  on  the  property  of 
plaintiffs  and  also  secured  a  judgment  for  $2,500  as 
damages.  Plaintiffs  conmienced  a  law  action  against 
the  corporation  November  18,  1905,  and  on  April  25, 

1906,  obtained  a  judgment  for  $2,600.  A  second  mort- 
gage was  given  by  the  corporation  to  Grant  Phegley 
on  October  17,  1906,  to  secure  a  note  of  that  date. 
Prior  to  March  16,  1907,  the  bank  assigned  its  note 
and  mortgage  to  Grant  Phegley,  so  that  Phegley  then 
became  the  owner  of  both  mortgages.  Phegley  was 
contemplating  the  foreclosure  of  his  mortgage  and  en- 
tered into  negotiations  with  plaintiffs  with  a  view  of 
forming  a  ''pooling  agreement"  to  handle  the  prop- 
erty of  plaintiffs  and  the  adjoining  group  of  mining 
claims  covered  by  the  mortgages.  The  negotiations 
resulted  in  an  agreement  between  the  plaintiffs  and 
Phegley,  which  agreement,  after  reciting  the  above- 
mentioned  judgment  for  $2,500,  the  judgment  for 
$2,600,  the  first  and  second  mortgages,  is  as  follows : 

''Whereas,  the  said  Grant  Phegley  is  desirous,  with 
all  convenient  dispatch,  of  acquiring  title  to  the  said 
mortgaged  premises  of  the  Galice  Consolidated  Mines 
Company  and,  upon  doing  so,  desires  to  make  a  con- 
solidation of  said  properties  with  their  appurtenant 
water  rights,  with  the  said  properties  and  water  rights 
of  the  parties  of  the  first  part,  for  the  purpose  of  ef- 
fecting a  joint  sale  of  said  properties: 
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**Now  therefore,  in  consideration  of  the  premises, 
and  the  sum  of  one  dollar  by  each  of  the  parties  hereto 
to  the  other  respectively  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  parties 
hereby  covenant  and  agree  to  and  with  each  other  that, 
upon  the  acquisition  of  the  title  to  the  said  mortgaged 
premises  of  the  Galice  Consolidated  Mines  Company 
by  the  said  Grant  Phegley  within  the  period  of  eigh- 
teen months  from  this  date,  the  said  parties  of  this 
agreement  will  pool  their  respective  properties  for  the 
purpose  of  making  a  joint  sale  thereof  upon  the  fol- 
lowing basis,  to  wit : 

**The  united  properties  shall  be  valued  at  the  mini- 
mum price  of  twenty-six  thousand  dollars  ($26,000), 
and,  if  said  properties  shall  be  sold  for  said  price,  the 
parties  of  the  first  part  shall  receive  thereof  and  there- 
from the  sum  of  sixteen  thousand  dollars  ($16,000), 
and  the  party  of  the  second  part  the  sum  of  ten  thou- 
sand dollars  ($10,000),  and  any  amount  realized  upon 
such  sale  in  excess  of  twenty-six  thousand  dollars 
($26,000),  shall  be  equally  divided  between  the  parties 
to  this  agreement;  that  is,  one  half  of  such  excess  to 
the  parties  of  the  first  part;  and  one  half  to  the  par- 
ties of  the  second  part;  and,  until  such  sale  is  made, 
it  is  understood  and  agreed  between  the  parties  hereto 
that  the  said  T.  K.  Anderson  shall  represent  the  party 
of  the  second  part  as  his  agent  and  representative 
upon  the  said  properties  of  the  Galice  Consolidated 
Mines  Company,  when  acquired  by  the  said  party  of 
the  second  part,  until  such  contemplated  sale  is  made 
of  the  joint  properties,  and  shall  supervise  all  neces- 
sary assessment  work  and  ditch  repair  and  mainte- 
nance required  to  be  done  by  said  party  of  the  second 
part  to  maintain  and  hold  his  title  thereto,  and  shall 
receive,  for  such  supervision,  the  sum  of  forty  dollars 
($40)  per  month,  to  be  paid  to  said  Anderson  monthly 
by  the  said  party  of  the  second  part;  and  it  is  under- 
stood and  agreed  that  the  said  party  of  the  second 
part  shall,  during  the  term  of  said  Anderson's  employ- 
ment and  until  said  joint  sale  can  be  effected,  do,  at 
his  own  expense,  all  necessary  assessment  work  and 
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repairs,  maintenance  and  use  of  the  ditches  and  water 
rights  appurtenant  to  the  said  properties  hereafter 
spoken  of  as  the  Phegley  properties,  as  may  be  re- 
quisite and  necessary  to  maintain  his  title  thereto. 

*^It.is  further  agreed  between  the  parties  hereto 
that  the  said  Grant  Phegley  shall  use  his  influence  to 
have  the  said  Galice  Consolidated  Mines  Company, 
the  appellant  in  the  said  appeals  now  pending  in  the 
Supreme  Court  of  the  State  of  Oregon,  dismiss  the 
same  at  the  appellant's  costs,  with  all  convenient  dis- 
patch, and  that,  thereupon,  the  said  parties  of  the 
first  part  shall  cause  an  order  of  sale  and  execution 
to  be  issued  upon  their  respective  decree  and  judg- 
ments against  the  said  Galice  Consolidated  Mines  Com- 
pany, and  cause  the  same  to  be  sold  at  public  auction 
as  by  law  required,  and  to  bid  in  the  same  at  such 
sales  for  the  amounts  due  from  the  said  judgment 
debtor  to  the  parties  of  the  first  part  upon  their  said 
decree  and  judgments,  and  also,  if  necessary,  for  the 
amounts  due  to  the  said  Grant  Phegley  upon  his  as- 
signed mortgage  for  two  thousand  dollars  ($2,000)  and 
his  other  mortgage  for  six  thousand  dollars  ($6,000), 
and  for  the  purpose  of  such  sale,  the  said  parties  of 
the  first  part  are  hereby  authorized  to  bid,  in  their 
own  names,  the  amounts  due  upon  said  mortgages 
with  like  effect  so  far  as  said  bidding  is  concerned  as 
if  they  were  the  owners  thereof,  and  their  receipt  to 
the  sheriff  or  county  clerk  of  Josephine  County  for 
the  amounts  due  on  said  mortgages,  shall,  for  the  pur- 
pose of  such  bidding  and  sale,  stand  in  lieu  of  the 
actual  payment  of  cash  to  said  sheriff  at  such  sale,  and 
such  bidding  may  be  done  either  by  the  parties  of  the 

first  part  as  the  judgment  creditors  upon  said  judg- 
ments or  by  the  said  T.  K.  Anderson  in  person  for 
convenience  in  handling  the  same,  as  may  be  deemed 
most  advantageous,  or  bid  said  property  subject  to 
said  mortgages.  In  case,  however,  that  said  appeals 
shall  not  be  dismissed,  then  the  said  party  of  the 
second  part  shall  forthwith  proceed  to  foreclose  his 
mortgages,  and  cause  a  sale  thereunder  of  the  said 
mortgaged  premises,  to  be  made  with  all  convenient 
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dispatch,  to  the  end  that  said  Phegley  may  acquire 
title  to  the  said  mortgaged  premises,  as  soon  as  pos- 
sible for  the  purpose  of  this  pooling  agreement;  in 
which  case,  the  said  properties  shall  be  bid  in  either 
by  the  said  Phegley,  or  by  the  said  parties  of  the  first 
part,  or  one  of  them,  on  the  same  terms  and  conditions 
as  above  provided  for. 

'*It  is  further  agreed  between  the  parties  that  who- 
ever of  the  parties  shall  bid  in  the  said  mortgaged 
premises  at  execution  or  mortgaged  foreclosure  sale, 
shall  do  so  pursuant  to  the  terms  of  this  agreement, 
and  that  the  rights  of  all  parties  to  this  instrument 
shall  be  respected  and  preserved  thereby  and  there- 
under, with  due  regard  to  the  existing  priorities. 

**It  is  further  agreed  between  the  parties  hereto 
that  should  it  become  necessary  to  repair  the  ditch 
now  belonging  to  the  Galice  Consolidated  Mines  Com- 
pany, and  crossing  the  lands  of  the  parties  of  the  first 
part,  the  maintenance  of  which  is  covered  by  said  in- 
junction in  order  to  preserve  and  hold  the  water  right 
appurtenant  to  said  mortgaged  premises,  and  in  order 
to  effect  the  sale  of  said  joint  properties  contemplated 
herein,  that  the  parties  of  the  first  part  will  permit 
the  same  to  be  done,  but  that  such  permission  and 
such  repair  shall  be  deemed  permissive  and  temporary 
only,  and  done  and  suffered  for  the  purposes  afore- 
said, without  in  any  wise  modifying  said  injunction 
order,  and  without  prejudice  to  the  rights  of  the  said 
parties  of  the  first  part  under  said  injunction  in  any 
way  whatsoever;  and  this  pooling  contract  and  agree- 
ment is  to  remain  in  force  for  the  period  of  thirty-six 
months,  only,  from  the  date  of  this  execution,  and  if 
a  sale  of  the  joint  properties  shall  not  be  made  by 
the  parties  hereto  within  that  time,  then,  unless  the 
time  therefor  shall  be  extended  by  joint  agreement  of 
the  parties  hereto,  the  said  parties  of  the  first  part,  in 
the  event  that  said  Phegley  properties  shall  have  been 
sold  and  purchased  by  the  parties  of  the  first  part,  or 
any  of  them,  upon  their  executions  issued  in  conse- 
quence of  the  dismissal  of  said  appeals,  the  said  par- 
ties of  the  first  part  shall  be  deemed  to  own  the  lands 
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SO  purchased  by  them  subject,  however,  to  the  prior 
mortgage  thereon  of  two  thousand  dollars  ($2,000)  and 
interest  in  favor  of  said  party  of  the  second  part,  and 
subject  to  the  right  of  the  said  party  of  the  second 
part  to  redeem  the  said  Phegley  lands  from  said  sale 
should  the  parties  of  the  first  part  pay  off  the  first 
mortgage  upon  his  second  mortgage  within  the  time 
allowed  therefor  by  statute  and,  in  case  said  mort- 
gaged lands  shall  be  sold  on  a  foreclosure  of  said 
mortgages,  and  the  title  thereto  purchased  under  such 
sale  by  the  said  party  of  the  second  part,  and  no  sale 
of  the  joint  properties  be  made  within  the  time  limited 
therefor,  then  the  liens  acquired  by  the  said  parties 
of  the  first  part  upon  said  lands,  by  virtue  of  their 
said  decree  and  judgments,  shall  not  be  affected  by 
said  mortgage  sale,  but  the  said  parties  of  the  first 
part  shall  be  entitled  to  have  and  receive  out  of  said 
mortgaged  lands  the  amount  due  them  upon  their  re- 
spective decree  and  judgments  subordinate  only  to 
the  first  mortgage  of  two  thousand  dollars  ($2,000) 
and  interest  upon  said  premises ;  in  other  words  if  this 
pool  agreement  shall  not  be  finally  executed  by  the 
sale  of  said  joint  premises  hereunder,  the  respective 
rights  and  priorities  of  the  parties  hereto  shall  not 
be  affected  by  anything  done  hereunder  for  the  pur- 
pose of  carrying  this  agreement  into  execution.'' 

Thereafter  Phegley  commenced  a  suit  to  foreclose 
his  mortgage  covering  the  group  of  unpatented  min- 
ing claims  owned  by  the  corporation,  'and  on  April  29, 
1907,  he  obtained  judgment  and  a  decree  of  foreclos- 
ure, wherein  the  amounts  and  priorities  of  the  above- 
mentioned  judgments  and  mortgages  were  ascer- 
tained and  determined.  Pursuant  to  an  order  of  sale, 
the  property  was,  on  June  15,  1907,  duly  sold  by  the 
sheriff  to  Grant  Phegley  for  $15,432.56 ;  that  sum  being 
the  amount  of  the  mortgages  and  judgments.  Al- 
though no  cash  was  paid,  nevertheless  the  plaintiffs 
and  Phegley  signed  and  delivered  to  the  sheriff  an  in- 
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strnment  which,  after  reciting  the  amounts  to  which 
Phegley  and  plaintiffs  were  entitled,  reads  as  follows : 

''Whereas,  by  the  terms  of  an  agreement  made  and 
executed  by  the  said  Anderson,  Williamson  and  Phil- 
lip, and  Grant  Phegley,  of  date  March  16,  1907,  and 
acknowledged  June  15,  1907,  by  said  Anderson  and 
Phegley,  it  is  provided  that  either  of  said  parties  may 
bid  in,  at  said  foreclosure  sale,  the  said  mortgaged 
premises  without  prejudice  to  the  rights  and  priorities 
of  the  said  parties  respectively,  and  whereas,  at  said 
sale,  held  at  the  courthouse  in  Grants  Pass,  Josephine 
County,  Oregon,  on  said  June  15,  1907,  the  said  prop- 
erty was  so  bid  in  by  the  said  Grant  Phegley  under 
and  in  compliance  with  the  terms  of  their  said  agree- 
ment of  March  16,  1907,  and,  as  trustee  for  the  said 
Anderson,  Williamson,  Phillip,  and  Phegley,  the  said 
parties  do  hereby  receipt  Joseph  Eussell,  sheriff  of 
Josephine  County,  Oregon,  the  officer  making  said  sale, 
the  sum  of  fifteen  thousand  four  hundred  thirty-two 
dollars  and  fifty-six  cents  ($15,432.56)/^ 

At  the  same  time  Phegley  signed  and  delivered  to 
plaintiffs  a  writing  as  follows: 

"Whereas,  on  the  15th  day  of  June,  1907,  the  under- 
signed. Grant  Phegley,  bought  at  sheriff's  sale,  held  in 
Josephine  County,  Oregon,  certain  properties  belong- 
ing to  the  Galice  Consolidated  Mines  Company,  at  a 
foreclosure  sale,  in  suit  wherein  the  said  Grant  Phegley 
was  plaintiff  and  the  Galice  Consolidated  Mines  Com- 
pany, T.  K.  Anderson,  H.  A.  Williamson  and  A.  Phil- 
lip were  defendants,  for  the  aggregate  sum  of  fifteen 
thousand  four  hundred  thirty-two  dollars  and  fifty- 
six  cents  ($15,432.56),  of  which  said  sum  the  said 
Grant  Phegley  is  entitled  to  a  priority  to  the  amount 
of  two  thousand  five  hundred  and  fifty  dollars  and 
sixty- three  cents  ($2,550.63),  the  said  Anderson,  Wil- 
liamson and  Phillip,  are  next  entitled  to  the  sum  of  five 
thousand  nine  hundred  sixty-one  dollars  and  ninety- 
three  cents  ($5,961.93),  and  the  said  Grant  Phegley 
is  thereafter  entitled  to  the  balance  of  six  thousand 
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nine  hundred  twenty  dollars  ($6,920.00)  and  the  said 
Grant  Phegley,  if  such  sale  shall  be  confirmed  and 
sheriff's  deed  made  to  him  under  such  sale,  shall  and 
will  hold  the  said  property  in  trust  for  himself  and  the 
said  Anderson,  Williamson  and  Phillip,  as  their  in- 
terests appear  respectively  in  said  decree  of  foreclos- 
ure and  order  of  sale,  and  in  accordance  with  the  terms 
of  a  certain  agreement  between  the  said  parties,  of 
date  March  16,  1907,  to  which  agreement  this  memo- 
randum shall  be  attached  as  a  part  thereof.'^ 

The  sale  on  foreclosure  was  duly  confirmed  and  a 
sheriff's  deed  delivered  to  Phegley,  the  deed  being 
recorded  September  13,  1907,  At  some  time  in  June, 
1907,  Phegley  sold  an  undivided  one  half  of  his  in- 
dividual interest  to  defendant  Eobinson,  and,  in  Octo- 
ber of  the  same  year,  defendant  Eobinson  acquired  the 
remaining  interest  owned  by  Phegley.  The  time  limit 
expressed  in  the  agreement  of  March  16,  1907,  having 
expired,  and  a  sale  of  the  properties  described  in  the 
agreement  not  having  been  made,  the  plaintiffs  com- 
menced a  suit  against  defendant  to  foreclose  the  agree- 
ment. The  complaint  contained  a  recital  of  the  facts 
substantially  as  they  are  hereinbefore  stated. 

Phegley  did  not  contest  the  suit,  but  the  defendant 
Robinson  answered.  The  answer  of  defendant  Robin- 
son in  substance  alleged  that  the  purpose  and  legal  ef- 
fect of  the  "pooling  agreement''  was  to  vest  the  legal 
title  in  Phegley  for  the  purpose  of  making  a  sale  of 
the  properties  and  a  distribution  of  the  proceeds  of 
sale  to  the  respective  parties;  and  if  a  sale  was  not 
made  the  agreement  had  the  effect  of  preserving  and 
extending  the  judgment  liens  of  the  plaintiffs  for  a 
period  of  three  years  in  addition  to  the  statutory 
period  of  redemption.  The  defendant  Robinson 
claimed  in  her  answer  that  the  ** pooling  agreement" 
only  gave  the  plaintiffs  the  right  to  redeem  within  a 
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period  of  60  days  after  March  16,  1910,  and,  since 
plaintiflFs  had  not  redeemed  within  that  time,  they  had 
forfeited  all  their  right.  The  answer  also  alleged 
that  plaintiffs  had  breached  the  contract  in  various 
ways,  and  by  reason  thereof  had  forfeited  all  their 
rights;  but  as  to  this  allegation  defendant  did  not 
offer  any  evidence.  Practically  no  evidence  was  of- 
fered by  plaintiffs  except  the  judgment-rolls  in  three 
cases  referred  to  in  the  evidence  as  the  first  contract 
foreclosure  suit  (see  Anderson  v.  Robinson,  57  Or.  172 
(109  Pac.  1118,  110  Pac.  975),  the  receiver's  suit  (see 
Anderson  v.  Robinson,  63  Or.  228  (126  Pac.  988,  127 
Pac.  546),  and  the  Phegley  foreclosure  suit,  which  last 
case  terminated  in  the  sheriff's  deed  to  Phegley.  The 
defendant  did  not  offer  any  evidence  except  a  letter 
written  to  Phegley  by  an  attorney  representing  Ander- 
son. 

The  trial  court  rendered  a  decree  ordering  a  sale 
of  the  mining  claims  and  a  distribution  of  the  proceeds 
to  plaintiffs  and  defendant  Eobinson  in  accordance 
with  the  priorities  determined  by  the  agreement  of 
March  16,  1907,  and  that  the  surplus,  if  any,  be  paid 
to  defendant  Eobinson  as  the  assignee  of  Phegley. 
The  decree  of  the  trial  court  was  aflBrmed  by  this  court : 
Anderson  v.  Phegley,  71  Or.  331  (142  Pac.  593). 

At  all  stages  of  this  case  up  until  the  last  hearing 
the  defendant  Eobinson  has  contended  that  the  pool- 
ing agreement  served  only  to  extend  for  three  years 
the  time  within  which  the  plaintiffs  could  redeem ;  that 
**  plaintiffs  had  no  further  right  in  or  to  said  prop- 
erty''; and  that  *'a  decree  should  be  here  entered  dis- 
missing plaintiffs'  complaint,  requiring  Phegley  to 
deed  over  the  property  to  appellant  Emma  G.  Eobin- 
son, free  of  any  trust  or  charge;  and  that  plaintiffs 
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be  declared  to  have  no  right  or  interest  in  or  to  said 
property/' 

We  have  again  carefully  examined  the  entire  record 
and  considered  all  the,  authorities  cited  at  the  different 
hearings  and  questions  presented,  with  the  result  that 
we  are  brought  to  the  conclusion  that  the  sheriflf^s 
deed,  together  with  the  instrument  signed  by  Phegley 
and  plaintiffs  and  the  pooling  agreement,  created  a 
trust.  At  the  final  hearing  counsel  for  defendant  Rob- 
inson agreed  that  the  court  correctly  construed  the 
contract  as  creating  a  trust  and  not  an  equitable  mort- 
gage. Not  even  by  any  strained  construction  of  the 
language  of  the  instrument  can  it  be  said  that  the  par- 
ties intended  that  the  transaction  should  merely  serve 
as  an  extension  of  the  statutory  time  within  which 
plaintiffs  might  redeem.  However,  the  defendant  now 
contends  that  the  cause  should  be  remanded,  with  di- 
rections permitting  the  filing  of  a  new  answer  present- 
ing new  and  different  questions.  The  issues  presented 
to  the  trial  court  were  clean-cut  and  well  defined.  The 
evidence  was  directed  to  the  issues  framed.  There  was 
nothing  in  the  pleadings  that  might  have  misled  de- 
fendant Robinson:  McPhee  y.  Kelsey,  45  Or.  290  (78 
'  Pac.  224).  This  court  has  decided  the  issues  presented 
on  the  entire  record  as  that  record  was  made  by  the 
parties.  Every  issue  raised  by  the  pleadings,  every 
question  presented  by  the  record,  and  every  right  as- 
serted in  the  pleadings  or  claimed  from  the  evidence 
by  any  of  the  litigants  has  been  decided  and  deter- 
mined. The  case  as  made  by  the  record  has  been  fully 
adjudicated,  and  this  court  cannot  now  remand  the 
cause  for  the  purpose  of  framing  what  would  be  equi- 
valent to  a  new  case. 

Counsel  urged  at  the  argument  that  defendant  Rob- 
inson had  expended  considerable  siuns  of  money  for 
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the  preservation  of  the  property;  that  these  expendi- 
tures benefited  plaintiffs  as  well  as  defendant;  that 
the  proceeds  of  sale  should  firsjt  be  applied  to  reim- 
burse defendant;  and  that  therefore  an  accounting 
should  be  ordered.  As  already  stated,  every  issue 
made  by  the  record  has  been  adjudicated,  and  nothing 
further  is  required  to  be  done  to  enable  a  complete 
determination  of  the  case  presented  on  appeal.  The 
decree  rendered  leaves  nothing  undone.  If  any  party 
to  this  litigation  has  expended  moneys  for  the  preser- 
vation of  the  property,  and  if  it  is  equitable  that  re- 
imbursement be  made,  then  no  doubt  the  trial  court 
will,  on  a  proper  showing  and  in  an  appropriate  pro- 
ceeding,  adjust  the  rights  of  the  parties  in  conformity 
with  equitable  principles. 

The  former  opinion  is  adhered  to,  and  the  decree 
affirmed. 

Opinion  Adhered  to  and  Degbee  Affibmed. 


Argued  J'annary  7,  reversed  January  19,  1915. 

STATE  V.  YOUNG. 

(145  Pac.  647.) 

Crimfiul  Law— Appeal — Findings  of  Fact. 

1.  Findings  of  fact  by  the  trial  court  have  the  force  of  a  verdict. 

Statatae — Oonatmction. 

2.  The  object  of  construing  statutes  is  to  ascertain  the  legislative 
intent. 

Statates — €k>nstraction. 

3.  Unambiguous  statutes  should  not  be  construed* 

Statutes — '^Proviso" — Office  of. 

4.  The  office  of  a  ''proviso"  is  to  limit  or  restrain  the  preceding 
enactments,  and  cannot  be  held  to  enlarge  such  enactments. 
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Master  and  San^ant— Houzb  of  XSm^oyment— 8tatatefr--Con8tnictlon 
— ^'^KeceBsary  Bepain." 

5.  Laws  of  1913,  page  169.  Section  2,  declares  that  no  person  shall 
be  employed  in  any  mill,  lactory  or  manufacturing  establishment 
more  than  ten  hours  in  any  one  day,  except  watchmen  and  employees 
engaged  in  making  necessary  repairs,  provided  that  employees  may 
work  overtime,  not  to  exceed  three  hours,  upon  payment  therefor. 
JJeld  that,  as  the  proviso  does  not  enlarge  the  exception,  the  pro- 
hibition does  not  apply  to  a  servant  in  a  sawmill  engaged  in  making 
ordinary  repairs  necessary  to  the  conduct  of  the  business,  although 
they  were  not  unusual,  and  would  in  any  case  have  to  be  made  sooner 
or  later,  for  the  term  "necessary  repairs"  should  be  construed  as  con- 
venient or  needful  repairs;  it  not  being  the  purpose  of  the  legislature 
to  discourage  the  immediate  repairing  of  machinery. 

[As  to  constitutionality  of  statutes  limiting  length  of  day's 
labor,  see  note  in  Ann.  Cas.  1912D,  393.] 

From  Lake :  Henby  L.  Benson,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bean. 

On  May  11,  1914,  the  defendant,  James  Young,  was 
indicted  by  the  grand  jury  of  Lake  County  for  the 
violation  of  the  provisions  of  Chapter  102,  General 
Laws  of  Oregon  1913,  by  employing  one  William  Har- 
vey for  more  than  10  hours  in  one  day — to  wit,  for  11 
hours.  The  cause  was  tried  before  the  court  without 
the  intervention  of  a  jury.  Based  upon  a  stipulation, 
the  court  made,  in  substance,  the  following  findings 
of  fact:  That  the  above-named  defendant,  James 
Young,  for  more  than  a  year  last  past  has  been,  and 
now  is,  operating  a  sawmill  engaged  in  the  manu- 
facture of  lumber,  in  Lake  County,  Oregon,  and  was 
BO  occupied  on  the  8th  day  of  May,  1914;  that  said 
sawmill  is  such  a  mill,  factory  and  manufacturing  es- 
tablishment as  is  contemplated  by  Chapter  102,  of  the 
General  Laws  of  Oregon  for  the  year  1913 ;  that  on  the 
8th  day  of  May,  1914,  James  Young  employed  and 
caused  one  William  Harvey  to  work  in  said  mill  for 
11  hours;  that  William  Harvey  is  regularly  employed 
at  such  mill  in  making  repairs  to  the  machinery,  equip- 
ment, and  appliances,  and  was  so  employed  on  the  8th 
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day  of  May,  1914,  for  a  period  of  11  hours ;  that  Will- 
iam Harvey  was  not  on  the  8th  day  of  May,  1914,  a 
watchman;  that  the  repairs  which  William  Harvey 
made  on  that  date  in  the  mill  were  such  repairs  as 
are  required  in  all  sawmills  for  the  purpose  of  keep- 
ing the  machinery,  equipment  and  appliances  in  good 
working  order,  and  were  the  repairs  which  are  or- 
dinarilj^  regularly  and  continuously  required  in  all 
miUs  and  factories,  and  were  in  that  sense  necessary 
repairs  in  such  mill,  but  that  they  were  not  neces- 
sary in  the  sense  that  a  failure  to  make  them 
involved  inmiediate  or  imminent  danger  to  life  or 
property,  and  that  at  said  time  in  said  mill  there  ex- 
isted no  other  emergency  where  life  or  property  was  or 
is  in  imminent  danger ;  that  William  Hkrvey  did  not  re- 
ceive pay  at  the  rate  of  time  and  one  half  the  regular 
wage  for  all  time  in  excess  of  10  hours  of  such  work ; 
that  defendant  refused  to  pay  such  excess.  Based 
upon  the  findings  of  fact,  the  court,  as  a  conclusion 
of  law,  found  that  the  defendant,  James  Young,  was 
guilty,  and  adjudged  that  he  pay  a  fine  of  $50.  The 
defendant  appeals.  Ebversbd. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  Lair  Thompson. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Ex- Attorney  General,  Mr. 
George  M.  Brown,  Attorney  General,  and  Mr.  0.  C. 
Gibbs,  with  an  oral  argument  by  Mr.  Brown. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1-5.  Section  2,  Chapter  102,  Laws  of  1913,  page  169, 
is  as  follows: 

*'No  person  shall  be  employed  in  any  mill,  factory 
or  manufacturing  establishment  in  this  state  more  than 

74  Or. — 26 


402  Statb  v.  Youko.  [74  Or. 

ten  hours  in  any  one  day,  except  watchmen  and  em- 
ployees when  engaged  in  making  necessary  repairs,  or 
in  case  of  emergency,  where  life  or  property  is  in 
imminent  danger;  provided,  however,  employees  may 
work  overtime  not  to  exceed  three  hours  in  any  one 
day,  conditioned  that  payment  be  made  for  said  over- 
time at  the  rate  of  time  and  one  half  the  regular 
wage. ' ' 

The  question  for  determination  is  whether  or  not 
the  defendant  is  guilty  of  the  violation  of  this  statute 
upon  the  facts  as  stipulated  and  found  by  the  court. 
The  findings  of  fact  of  the  trial  court  have  the  force 
and  effect  of  a  jury 's  verdict,  and  it  is  necessary  only 
to  examine  the  conclusion  of  law  deduced  therefrom. 
The  question  arises  as  to  the  construction  of  the  words 
** necessary  repairs/'  If  it  was  the  legislative  intent 
that  necessary  repair  work  should  not  be  included  in 
those  employments  which  when  continued  for  more 
than  ten  hours  were  denounced  by  the  legislature,  then 
the  defendant  is  not  guilty.  In  the  brief  of  the  Attor- 
ney General  the  case  is  stated  thus: 

''If  the  phrase  'necessary  repairs,'  as  there  used, 
means  the  usual  and  ordinary  repairs  regularly  and 
continuously  required  in  all  mills,  factories  and  manu- 
facturing establishments  to  keep  the  machinery  and 
equipment  in  that  good  working  order  which  is  neces- 
sary for  their  most  economical  operation,  William  Har- 
vey was  within  the  exception  of  the  statute;  the  pro- 
vision  requiring  the  payment  of  time  and  on^  half  the 
regular  wage  for  all  time  worked  in  excess  of  ten 
hours  was  inoperative  (as  to  him),  and  the  conviction 
of  the  defendant  for  his  failure  and  refusal  so  to  pay 
Harvey  must  be  set  aside.  On  the  other  hand,  if  the 
phrase  'necessary  repairs,'  as  used  in  the  section 
quoted,  means  only  such  repairs  as  are  indispensable 
to  the  immediate  and  continued  operation  of  a  mill, 
factory,  or  manufacturing  establishment,  and  for  the 
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want  of  which  such  mill,  factory,  or  manufacturing 
establishment  would  immediately  be  forced  to  close 
down  and  cease  operations  entirely,  William  Harvey 
was  not  within  the  exception  of  the  statute.  •  •  ** 

The  cardinal  point  in  the  construction  of  a  statute 
is  to  ascertain  the  intention  of  the  legislature.  Such 
intention  and  the  object  aimed  at  controls  the  literal 
interpretation  of  particular  language  in  a  statute,  and 
an  expression  capable  of  more  than  one  meaning  must 
be  taken  in  the  sense  harmonizing  with  such  intent: 
Stale  V.  Simon,  20  Or.  365  (26  Pac.  170) ;  Northern 
Counties  Trust  v.  Sears,  30  Or.  388  (41  Pac.  931,  35 
L.  E.  A.  188) ;  26  Am.  &  Eng.  Ency.  Law  (2  ed.),  597. 
By  the  first  general  rule  of  statutory  construction  we 
are  not  permitted  to  interpret  that  which  has  no  need 
of  interpretation.  It  is  only  when  the  act  in  question 
is  of  doubtful  or  ambiguous  meaning  that  the  province 
of  construction  or  interpretation  begins:  26  Am.  & 
Eng.  Ency.  Law  (2  ed.),  597,  598;  Hamilton  v.  Rath- 
hone,  175  U.  S.  421  (44  L.  Ed.  219,  20  Sup.  Ct.  Rep. 
155).  It  was  held  by  this  court  in  Dutro  v.  Ladd,  50 
Or.  120  (91  Pac.  459),  that,  when  the  language  of  a 
statute  is  clear  and  unambiguous,  the  court  should 
declare  the  meaning  imported,  and  not  resort  to  rules 
of  construction  for  some  other  meaning.  From  a  re- 
view of  the  statute  it  would  seem  that  there  is  no  neces- 
sity for  applying  to  it  any  of  the  rules  of  construction. 
The  language  is  plain  and  unambiguous,  and  should  be 
applied  according  to  its  obvious  meaning  without  the 
application  of  any  of  the  artificial  rules  of  construc- 
tion. From  the  whole  context  it  appears  that  the 
law  inhibits  generally  employing  a  person  in  a  mill, 
factory,  or  manufacturing  establishment  more  than 
ten  hours  in  one  day.  Excepted  from  this  provision 
are:  (1)  watchmen;  (2)  employees  when  engaged  in 
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making  necessary  repairs;  and  (3)  persons  employed 
in  case  of  an  emergency  where  life  or  property  is  in 
imminent  danger.  There  is  a  proviso  attached  which 
applies  to  all  employees  conditioned  that  they  may  work 
overtime  not  to  exceed  three  hours  in  any  one  day 
upon  the  payment  at  the  rate  of  time  and  one  half  the 
regular  wage.  This  proviso  we  construed  in  State  v. 
Bunting,  71  Or.  259  (139  Pac.  731,  735),  in  the  nature 
of  a  mild  penalty,  and  as  an  assistance  iil  the  enforce- 
ment of  the  law  in  cases  of  the  infraction  thereof,  by 
reason  of  employment  for  a  short  time  in  excess  of 
that  directed.  If,  however,  we  assume  that  the  stat- 
ute is  somewhat  ambiguous,  and  apply  the  rules  of 
construction,  we  shall  reach  the  same  point  by  another 
path.  Mr.  Black,  Interpretation  of  Laws  (2  ed.), 
page  428,  states : 

**Wlien  the  technical  terms  are  used  with  techincal 
precision,  the  distinction  between  a  proviso  and  an  ex- 
ception is  this :  An  exception  exempts  absolutely  from 
the  operation  of  an  enactment,  while  a  proviso  de- 
feats its  operation  conditionally.  An  exception  takes 
out  of  an  enactment  something  which  would  otherwise 
be  part  of  the  subject  matter  of  it;  a  .proviso  avoids 
it  by  way  of  defeasance  or  excuse.  There  is  also  a 
well-known  distinction  between  an  exception  in  the 
purview  of  the  act  and  a  proviso  in  this  respect.  If 
there  be  an  exception  in  the  enacting  clause  of  a  stat- 
ute, it  must  be  negatived  in  pleading,  but  a  separate 
proviso  need  not  be,  and  that  although  it  is  found  in 
the  same  section  of  the  act,  if  it  be  not  referred  to  and 
engrafted  on  the  enacting  clause.'' 

In  Campbell  v.  Jackman  Bros.,  140  Iowa,  475  (118 
N.  W.  755,  27  L.  E.  A.  (N.  S.)  288),  a  case  involving 
the  construction  of  the  liquor  laws  of  the  State  of 
Iowa,  in  which  it  was  insisted  that  in  the  use  of  an 
exception  it  should  not  receive  a  construction  that 
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would  absolutely  exempt  from  the  operation  of  the 
law  liquor  dealers,  the  court  said: 

"The  effect  of  any  sweeping  general  statutory  pro- 
vision which  is  followed  by,  or  coupled  with,  an  ex- 
press exception  naturally  and  necessarily  depends 
upon  the  nature  and  extent  of  the  exception,  and,  if 
this  be  of  such  character  as  to  emasculate  the  prin- 
cipal  clause  or  render  any  of  its  terms  meaningless, 
the  courts  are  nevertheless  required  to  give  effect  to 
such  exception,  whatever  they  may  think  of  the  candor 
or  want  of  candor  which  controlled  the  phraseology  of 
the  law.  *  *  The  office  of  an  exception  in  the  statute 
is,  generally  speaking,  to  take  or  exclude  from  the 
operation  of  the  statute  certain  things  or  subjects  which 
would  otherwise  be  included  therein  (see  Bouvier's 
Law  Dictionary),  and,  where  the  exception  is  clearly 
expressed  and  is  within  the  constitutional  power  of 
the  legislature,  those  whb  question  its  justice,  wis- 
dom, or  policy  must  seek  the  remedy  at  the  hands  of 
the  legislature  itself." 

The  Supreme  Court  of  Oklahoma,  in  Leader  Print- 
ing Co.  V.  Nicholas,  6  Okl.  302  (50  Pac.  1001),  in  de- 
termining the  effect  of  a  double  exception,  held  that  a 
double  exception  or  proviso  which  is  capable  of  two 
constructions,  the  one  of  which  would  render  the  use 
of  the  first  exception  meaningless,  and  the  other  of 
which  would  give  effect  to  both  exceptions,  should  re- 
ceive a  construction  that  would  give  effect  to  both.  In 
the  case  under  consideration,  if  the  legislature  had 
intended  to  require  the  payment  of  time  and  one  half 
for  overtime  to  employees  engaged  in  necessary  re- 
pair work,  there  would  have  been  no  need  to  have  in- 
cluded in  the  section  the  words  ''except  watchmen  and 
employees  when  engaged  in  making  necessary  re- 
pairs,'' for  the  reason  that  the  proviso  for  time  and 
one  half  covered  every  class  of  employment  in  a  mill, 
factory   or  manufacturing   establishment.    In   other 
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words,  if  the  proviso  for  time  and  one  half  for  over- 
time applies  to  employees  engaged  in  necessary  re- 
pair work,  then  the  exception  excluding  repairmen 
above  quoted  is  meaningless.  The  oflBce  of  a  proviso 
is  to  limit  or  restrain  preceding  enactments,  and  can- 
not be  held  to  enlarge  the  scope  of  such  preceding  en- 
actment: Stiers  v.  Mundy  (Ind.  App.),  89  N.  E.  959. 
It  is  said  in  Minis  v.  United  States,  15  Pet.  423  (10 
L.  Ed.  791) : 

**The  office  of  a  proviso,  generally,  is  either  to  ex- 
cept something  from  the  enacting  clause,  or  to  qualify 
or  restrain  its  generality,  or  to  exclude  spme  possible 
ground  of  misinterpretation  of  it,  as  extending  to 
cases  not  intended  by  the  legislature  to  be  brought 
within  its  purview.'^ 

The  word  *' necessary*^  must  be  construed  in  the 
connection  in  which  it  is  used.  It  is  a  word  susceptible 
of  various  meanings.  It  may  import  absolute  physical 
necessity,  or  that  which  is  only  convenient  or  useful 
or  essential:  5  Words  and  Phrases,  p.  4705.  The 
courts  have  many  times  construed  the  word  **  neces- 
sary," and  it  has  almost  universally  been  held  to  mean 
needful  or  convenient ;  especially  is  this  the  case  where 
the  word  is  used  in  conjunction  with  other  and  stronger 
terms.  In  McCvlloch  v.  Maryland,  4  Wheat,  413  (4 
L.  Ed.  579),  Mr.  Chief  Justice  Mabshall,  holding  the 
authority  vested  in  the  United  States  Congress  to  pass 
necessary  laws  to  carry  into  effect  the  powers  granted 
to  that  body,  had  the  following  to  say  in  regard  to  the 
meaning  of  the  word  *' necessary": 

**I8  it  true  that  this  is  the  sense  in  which  the  word 
*  necessary'  is  always  used?  Does  it  always  import 
an  absolute  physical  necessity  so  strong  that  one  thing 
to  which  another  may  be  termed  necessary  cannot  ex- 
ist without  that  other!    We  think  it  does  not    If 
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reference  be  had  to  its  use,  in  the  common  affairs  of  the 
world,  or  in  approved  authors,  we  find  that  it  fre- 
quently imports  no  more  than  that  one  thing  is  con- 
venient, or,  useful,  or  essential  to  another.  •  ♦  '' 

See,  also.  People  v.  Mauran,  5  Denio  (N.  Y.),  389; 
Nicoll  V.  New  York  &  E.  R.  Co.,  12  N.  Y.  121 ;  Northern 
Pac.  Ry.  Co.  v.  McAdow,  44  Mont.  547  (121  Pac.  473) ; 
Butte  A.  <&  P.  Ry.  Co.  v.  Monto>na  U.  Ry.  Co.,  16  Mont. 
504  (41  Pac.  232,  50  Am.  St.  Eep.  508,  31  L.  E.  A.  298) ; 
Chicago,  I  S  L.  Ry.  Co.  v.  Baugh,  175  Ind.  419  (94 
N.  E.  571,  573). 

This  court,  in  construing  our  exemption  statute  in 
Stewart  v.  McClung,  12  Or.  431  (8  Pac.  447,  53  Am. 
Rep.  374),  held  that  the  exemption  from  execution  of 
the  **  necessary  wearing  apparel  owned  by  any  per- 
son to  the  value  of  one  hundred  dollars''  does  not 
mean  that  it  is  such  apparel  as  is  indispensable,  but 
that  necessary  means  convenient  and  comfortable: 
Kinser  Const.  Co.  v.  State,  204  N.  Y.  381  (97  N.  E.  871). 

It  is  contended  by  counsel  for  the  state  that  neces- 
sary repairs  can  only  mean  those  extreme  cases  in 
which  failure  to  repair  machinery  would  tie  up  the 
plant  or  imperil  life;  that  the  labor  ordinarily  and 
daily  employed  in  maintaining  reasonable  efficiency 
was  not  intended  to  be  excluded  from  the  application 
of  the  act.  With  this  contention  we  are  not  able  to 
agree.  We  cannot  believe  from  the  language  of  the 
act  that  the  lawmakers  intended  that,  in  the  trial  of 
cases  for  an  alleged  infraction  of  the  statute,  an  issue 
should  be  litigated  in  regard  to  which  different  minds 
might  disagree  as  to  the  necessity  of  making  repairs ; 
but,  rather,  that  the  word  ** necessary''  is  used  to  pre- 
vent the  matter  of  making  of  repairs  from  being  used 
as  a  subterfuge  to  defeat  the  purpose  of  the  law ;  that 
is,  according  to  the  legislative  intent,  **  necessary  re- 
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pairs"  denotes  those  needful,  not  frivolous  or  unneces- 
sary. Needful  repairs  are  indispensable  to  the  proper 
operation  of  the  manufacturing  establishment  They 
are  also  indispensable  to  the  immediate  and  continued 
successful  operation  of  such  an  industrial  plant,  and 
urgent  in  order  to  lessen  the  danger  of  accident  to 
life  and  limb,  and  as  we  view  it,  in  order  to  carry  out 
one  of  the  important  purposes  of  the  act.  To  en- 
courage the  delay  of  making  repairs  until  **they  were 
necessary  in  the  sense  that  a  failure  to  make  them 
would  involve  immediate  or  imminent  danger  to  life 
or  property''  would  be  an  effort  to  adopt  the  rule  of 
'Mocking  the  stable  after  the  horse  is  stolen,"  and 
we  do  not  think  that  such  was  the  intention  of  the 
lawmakers,  as  disclosed  by  the  plain  provisions  of 
the  statute.  The  natural  result  of  the  law  is  twofold, 
the  one  being  the  protection  of  the  employees  and  the 
attainment  of  a  high  degree  of  intelligence  and  citizen- 
ship on  their  part,  and  the  other  the  enhancement  of 
a  degree  of  excellence  and  efficiency  in  the  operation 
of  the  industrial  establishment.  The  law  has  been 
upheld  by  this  court  upon  the  ground,  inter  aliUj  of 
reasonableness.  To  require  a  mill  or  factory  to  shut 
down  and  the  majority  of  the  force  of  operatives  to 
remain  idle  while  the  ordinary  and  usual  repairs  are 
being  made  by  those  upon  whom  that  duty  devolves 
would  tend  to  work  a  hardship  upon  all  concerned. 
Such  is  not  in  accordance  with  the  plain  requirements 
of  the  statute,  which  appears  to  contemplate,  to  ex- 
press it  in  common  parlance,  the  running  of  such  manu- 
facturing establishment  for  ten  hours  per  day  without 
penalty  or  extra  compensation,  at  such  remuneration 
to  those  employed  as  may  be  agreed  upon  by  the  par- 
ties. The  position  that  one  in  making  necessary  re- 
pairs would  be  excluded  from  the  provisions  of  the 
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act  only  in  case  of  emergency,  is  no  more  tenable  than 
that  a  watchman  would  be  excluded  from  such  pro- 
visions only  under  the  same  circumstances.  The  em- 
ployment of  William  Harvey  in  the  saMrmill  in  making 
repairs  necessary  for  keeping  the  machinery,  equip- 
ment and  appliances  in  the  mill  in  good  working  order 
which  are  ordinarily  required  in  mills  and  factories, 
for  more  than  ten  hours,  was  not  a  violation  of  the 
statute  of  1913. 

The  judgment  of  the  lower  court  will  therefore  be 
reversed  and  the  defendant  discharged. 

Bevebsed.    Defendant  Disghabqed. 


Ar^ed  January  11,  affirmed  January  19,  1915. 

DU  BOIS  LUMBEB  CO.  v.  CLATSOP  COUNTY. 

(145  Pac.  653.) 

HijThwayB — Statutes — Taxation — ^Implied  Bepeal. 

1.  Section  6384  et  seq.y  L.  O.  L.,  providing  that,  whenever  three 
freeholders  of  any  road  district  shall  petition  the  road  supervisor  to 
call  a  district  road  meeting  of  the  voters  of  the  district,  the  supervisor 
shall  cause  notice  to  be  given,  and  shall  hold  a  meeting  for  the  im- 
provement of  highways  and  the  levy  of  taxes  therefor,  was  not  super- 
seded by  General  Laws  of  1913,  page  610,  amending  Section  6321, 
vesting  the  power  to  vote  such  additional  taxes  as  they  may  deem 
advisable  to  improve  the  roads  of  a  district  in  "resident  taxpayers" 
of  the  district,  etc. 

[As  to  repeal  of  statute  by  implication,  see  notes  in  14  Am.  Dec. 
209;  88  Am.  St.  Bep.  271.] 

HighwtLSB — Improvement — ^Additional   Boad   Tax — ^Valuation   of   As- 
BOflsable  Fropeity  in  District — Certiflcate. 

2.  Where  proceedings  were  instituted  to  improve  certain  highways 
at  the  expense  of  a  highway  district,  under  authority  conferred  by  a 
meeting  of  legal  voters  of  a  road  district,  failure  of  the  county  clerk 
to  furnish  a  certificate  of  the  aggregate  valuation  of  the  assessed 
property  of  the  district  on  application  of  the  road  supervisor,  as  re- 
quired by  Section  6383,  L.  O.  L.^  was  a  mere  irregularity,  and  did  not 
vitiate  the  proceedings. 
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HighwayB—Impnrvwnent— Additional  Tax— Description  of  Highways. 

3.  Where  a  resolution  adopted  at  a  road  district  meeting  of  legal 
voters  for  the  improvement  of  highways  and  the  levy  of  a  tax  so 
designated,  the  highways  to  be  improved  that  there  could  be  no  mis- 
take as  to  where  the  funds  raised  were  to  be  expended,  it  was  not 
defective  for  insufficiency  of  description. 

Highwa7B-~ImprOYement— BesiAation — Sufficiency. 

4.  A  resolution  adopted  at  a  road  district  meeting  for  the  improve- 
ment of  highways  and  the  levy  of  a  tax  therefor,  specifying  gen- 
erally the  character  and  extent  of  the  proposed  improvements,  the 
amount  to  be  expended,  etc.,  sufficiently  constituted  compliance  with 
Section  6387,  L.  O  L.,  regulating  the  proceedings  to  be  taken  for 
the  levy  of  a  tax  for  highway  improvements,  etc.,  and  was  not  objec- 
tionable for  failure  to  show  whether  the  road  was  to  be  macadamized 
or  to  be  improved  with  corduroy,  plank  or  hard  surface  improvement^ 
or  merely  graded. 

[As  to  power  of  taxation  and  for  what  purposes  it  may  be 
asserted,  see  note  in  8  Am.  St.  Bep.  506.J 

Highways-— Improvement— Boad  District  Meeting— xniaimnuL 

5.  Section  6390,  L.  O.  L.,  provides  that  the  county  road  super- 
visor shall  be  ex  offlmo  chairman  of  all  road  district  meetings  of  his 
district,  and,  in  case  of  his  absence  or  inability  to  act,  the  meeting 
shall  elect  a  temporary  chairman  from  its  own  members,  who  shall 
be  a  legal  voter  of  the  district.  Held  that,  where  a  road  district 
meeting  at  which  a  tax  was  levied  for  highway  improvements, 
elected  a  chairman,  omission  of  the  minutes  to  show  the  reason  why 
the  road  supervisor  did  not  act  as  chairman  did  not  affect  the  regu- 
larity of  the  proceedings. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  the  Du  Bois  Lumber  Company 
against  Clatsop  County  and  others  to  restrain  the  col- 
lection of  a  special  road  tax  in  district  No.  15. 

The  complaint  contains  the  usual  allegations  in  such 
cases  showing  that  plaintiff  is  the  owner  of  a  large 
area  of  land  in  the  road  district  named.  It  then  sets 
out  all  the  proceedings  concerning  the  levying  of  the 
tax  in  that  district,  and  alleges  that  plaintiff  has  ten- 
dered the  payment  of  all  its  taxes  except  the  road  dis- 
trict levy. 

A  demurrer  to  the  complaint  was  sustained  and  the 
suit  dismissed.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  E.  Magers  and  Messrs.  Carey  <£  Kerr,  with  oral 
arguments  by  Mr.  Magers  and  Mr.  Charles  H.  Carey. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  C.  W.  Mvilins,  District  Attorney,  and 
Mr.  George  C.  Fulton. 

Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

The  proceedings  were  initiated  under  the  provisions 
of  Section  6384,  L.  0.  L.  Under  this  section  three 
freeholders  petitioned  the  road  supervisor  to  call  a 
district  road  meeting  of  the  legal  voters  of  the  district 
to  determine,  under  the  provisions  of  Section  6386 
et  seq.,  what,  if  any,  county  roads  in  the  district  should 
be  improved,  the  character  and  extent  of  the  improve- 
ments, and  to  levy  a  special  tax  to  defray  the  expenses 
thereof.  The  petition,  with  the  affidavit  of  the  road 
supervisor  authenticating  the  same,  to  the  eflfect  that 
the  signers  were  freeholders  and  legal  voters  residing 
in  the  district,  was  made  a  part  of  the  record  of  the 
meeting.  Notices  of  the  time,  place  and  object  of  the 
meeting  signed  by  the  road  supervisor  were  posted  in 
three  public  places  in  the  district  more  than  10  days 
prior  to  the  meeting,  as  shown  by  the  affidavit  of  the 
district  supervisor.  Pursuant  to  the  petition  and 
notices,  a  meeting  of  the  legal  voters,  freeholders  and 
taxpayers  of  the  district  was  held  on  November  22, 
1913.  By  a  majority  vote  a  chairman  and  secretary 
were  elected,  the  road  supervisor  acting  as  temporary 
chairman.  A  resolution  was  passed  requiring  the 
secretary  to  keep  a  record  of  the  proceedings  of  the 
meeting  and  proof  of  posting  of  notices  thereof,  and 


412       Du  Bois  Lumber  Co.  v.  CiiATsop  County.     [74  Or. 

to  jfile  the  same  with  the  county  clerk.     The  following 
resolution  was  adopted  by  a  majority  vote : 

**  Resolved,  that  the  following  county  roads  in  this 
district  be  improved  in  the  manner  following,  to  wit: 
That  portion  of  road  No.  15  lying  between  road  No.  77 
and  Mr.  H.  Behneke's  place,  and  road  petitioned  by 
Adolph  Cook  and  others,  and  that  portion  of  road 
lying  between  south  end  of  Nehalem  bridge  and  Chas. 
GronnePs  place,  and  the  portion  of  road  extending 
from  main  county  road  on  south  side  of  Nehalem 
bridge  in  an  easterly  direction  to  McKay  Creek.  It  is 
recommended  that  $400  be  expended  on  Adolph  Cook 
road,  $500  on  road  leading  to  Behneke's,  $1,800  on 
that  leading  to  Chas.  Gronnel's  place,  and  $200  on 
road  running  to  McKay  Creek,  and  the  balance  of  the 
five  (5)  mill  levy  be  expended  on  the  main  county  road 
between  James  Jamison  ^s  place  and  end  of  road  of 
road  district  No.  15  near  Elsie.  •  • 

**Resolved,  that  there  be,  and  hereby  is,  levied  a 
special  tax  of  five  (5)  mills  on  the  dollar  upon  all  the 
taxable  real  and  personal  property  of  this  district,  for 
the  purpose  of  raising  money  with  which  to  defray  the 
expenses  of  the  special  improvements  heretofore  by 
this  meeting  determined  to  be  made.*' 

By  a  majority  of  the  voters  present  the  following 
resolution  was  also  passed : 

*' Resolved,  that  the  proposed  improvements  and  the 
character  and  manner  thereof,  and  the  rate  of  tax 
levied  therefor,  be  submitted  to  the  County  Court,  and 
that  the  secretary  report  back  to  this  meeting  the 
action  taken  by  the  County  Court  thereon.  *' 

The  record  of  the  meeting,  including  the  resolutions 

above  quoted,  was  certified  by  the  chairman  and  secre- 
tary, and  filed  with  the  county  clerk  November  25, 
1913.  The  minutes  of  an  adjourned  meeting  held 
November  28,  1913,  show  that  the  County  Court  ap- 
proved the  resolutions  and  the  levy  of  a  special  tax; 
that  all  action  taken  was  ratified  by  the  voters  of  the 
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district,  and  the  record  thereof  certified  by  the  county 
clerk. 

1.  The  plaintiff  assigns  that  the  court  erred  in  sus- 
taining the  demurrer  and  in  dismissing  the  complaint. 
It  contends  that  the  record  does  not  disclose  a  compli- 
ance with  the  law,  and  that  the  tax  is  void.  It  is 
urged  by  counsel  for  plaintiff  that  Section  6384,  which 
is  Section  70  of  the  act  of  1903  (Laws  1903,  p.  283), 
was  superseded,  though  not  in  terms,  by  the  act  of 
1913  amending  Section  6321,  L.  0.  L.  (Gen.  Laws  1913, 
p.  610) ;  that  the  latter  act  is  incompatible  with  the 
former;  that  it  was  not  the  intention  to  provide  two 
methods  by  which  road  district  taxpayers  should  con- 
vene for  the  purpose  of  voting  special  ro.ad  taxes ;  and 
that  there  was  not  a  compliance  with  the  terms  of  the 
law  of  1913.  This  latter  act  vests  the  power  to  vote 
such  additional  tax  as  they  may  deem  advisable  to  im- 
prove the  roads  of  the  district  in  **  resident  tax- 
payers'*  of  such  district.  The  requirements,  so  far  as 
considered  necessary  to  note,  are:  (a)  At  least  10  per 
cent  of  taxpayers  of  the  district  shall  give  notice, 
(b)  Notices  shall  be  posted  by  the  road  supervisor  of 
the  district  by  posting  in  three  public  places  in  the 
district  and  at  the  county  courthouse  at  least  10  days 
prior  to  the  meeting,  (c)  One  notice  shall  be  pub- 
lished at  least  three  weeks  in  a  weekly  newspaper  of 
general  circulatioA  in  the  county,  (d)  The  notices 
shall  be  signed  by  at  least  10  per  cent  of  the  taxpayers 
of  the  road  district,  and  shall  give  the  time,  place  and 
object  of  the  meeting,  which  shall  be  held  in  the  month 
of  November,  (e)  Proof  of  posting  notices  shall  be 
made  by  affidavit  of  the  road  supervisor  and  sub- 
mitted to  the  meeting  together  with  proof  of  publica- 
tion, (f )  At  the  time  of  the  meeting  it  shall  be  organ- 
ized by  the  election  of  a  chairman  and  secretary.    It 
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will  be  noted  that  provision  is  made  in  the  act  of  1913 
for  raising  funds  to  improve  the  roads  of  the  district, 
without  specifying  any  special  road  or  roads  or  por- 
tions thereof y  as  mentioned  in  Section  6384  et  seq., 
L.  0.  L.  The  limitation  as  to  the  amount  of  the  levy 
contained  in  the  law  of  1903  is  not  found  in  the  later 
enactment.  The  scope  and  purpose  of  the  two  stat- 
utes are  not  the  same.  A  complete  system  of  road  law 
was  enacted  in  1903.  If  we  go  back  of  that  law  and 
notice  the  act  of  1893  (Laws  1893,  p.  185;  B.  &  C, 
§  4795  et  seq.),  we  find  detailed  and  voluminous  pro- 
visions for  petitioning  the  County  Court  for,  and  re- 
monstrating against,  improving  a  road  or  portion 
thereof  by  grading,  macadamizing,  etc. ;  for  the  view- 
ing and  surveying  of  the  same;  for  reports  and  hear- 
ings;  for  the  assessment  of  the  costs  and  expenses  of 
the  improvements,  less  the  benefits  upon  all  the  land 
within  three  miles  of  such  improvements;  for  the 
advertisement  and  letting  of  the  contract  and  many 
other  details ;  and  providing  for  an  appeal  to  the  Cir- 
cuit Court.  It  would  seem  that,  this  law  not  being 
satisfactory,  in  1903,  Section  6384  et  seq.,  was  adopted 
as  a  more  convenient  and  practical  method  of  making 
special  improvements  upon  certain  roads  or  portions 
thereof. 

In  the  consideration  of  the  case  at  bar  we  are  not 
concerned  with  the  efficacy  or  expediency  of  the  pro- 
visions of  the  act  of  1913  amending  Section  6321. 
Neither  the  original  act  of  1909  nor  the  last  amenda- 
tory statute  expressly  or  impliedly  repealed  or 
amended  the  act  of  1903:  See  Leffingwell  v.  Lane 
County,  64  Or.  144  (129  Pac.  538).  Repeal  of  a  stat- 
ute by  implication  is  not  favored.  It  is  the  duty  of 
the  court,  if  possible,  to  so  construe  the  acts  that  both 
will  be  operative.    A  general  statute  without  negative 
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words  will  not  repeal  the  particular  provisions  of  a 
former  one,  unless  the  two  acts  are  irreconcilably  in- 
consistent: Sedgwick,  Const,  of  Stat.  &  Const.  Law 
(2  ed.),  p.  97;  8  Cyc.  748.  Sutherland  on  Statutory 
Construction,  Section  465,  states  the  general  principle, 
as  summed  up  in  Winslow  v.  Morton,  118  N.  C.  486  (24 
S.  E.  417),  as  follows: 

**(1)  That  the  law  does  not  favor  a  repeal  of  an 
older  statute  by  a  later  one  by  mere  implication,  (2) 
The  implication,  in  order  to  be  operative,  must  be 
necessary,  and,  if  it  arises  out  of  repugnancy  between 
the  two  acts,  the  later  abrogates  the  older  only  to  the 
extent  that  it  is  inconsistent  and  irreconcilable  with  it. 
•  •  A  later  and  an  older  statute  will,  if  it  is  possible 
and  reasonable  to  do  so,  be  always  construed  together, 
so  as  to  give  effect  not  only  to  the  distinct  parts  or 
provisions  of  the  latter,  not  inconsistent  with  the  new 
law,  but  to  give  effect  to  the  older  law  as  a  whole,  sub- 
ject only  to  restrictions  or  modifications  of  its  mean- 
ing, when  such  seems  to  have  been  the  legislative  pur- 
pose. •  •  A  law  will  not  be  deemed  repealed  because 
some  of  its  provisions  are  repeated  in  a  subsequent 
statute,  except  in  so  far  as  the  latter  plainly  appears 
to  have  been  intended  by  the  legislature  as  a  substi- 
tute " 

In  a  recent  opinion  of  this  court  by  Mr.  Justice 
Ramsey  in  Beirl  v.  Columbia  County,  73  Or.  107  (144 
Pac.  457),  proceedings  for  the  levy  of  a  tax  by  virtue 
of  Sections  6384-6392  were  upheld,  thus  giving  the  act 
under  consideration  in  the  case  at  bar  full  force. 

2.  It  is  further  contended  by  counsel  for  the  plain- 
tiff that  the  proceedings  in  question  do  not  conform  to 
the  requirements  of  Section  6384  et  seq.  Section  6383 
provides  that,  on  the  application  of  any  road  super- 
visor or  three  resident  freeholders  of  a  road  district, 
the  county  clerk  shall  furnish  a  certificate  showing  the 
aggregate  valuation  of  the  assessable  property  of  the 
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road  district.  The  record  does  not  show  that  such 
certijScate  was  procured.  In  reviewing  the  record  of  a 
meeting  of  the  legal  voters  of  a  road  district  levying  a 
road  tax,  it  is  safe  to  take  the  rule  stated  in  Cooley, 
Taxation  (2  ed.),  page  337: 

*'In  voting  the  tax  the  people  will  he  acting  in  their 
political  capacity,  and  their  action  is  to  be  favorably 
construed,  and  not  to  be  overruled  or  set  aside  by 
judicial  or  any  other  authority,  so  long  as  they  keep 
within  the  power  bestowed  upon  them.  Technical  de- 
fects and  irregularities  should  be  overlooked,  so  long 
as  the  substance  of  a  good  vote  suflSciently  appears, 
for  the  obvious  reason  that  local  business  is  largely 
and  of  necessity  in  the  hands  of  plain  people  who  are 
unskilled  in  the  technicalities  of  law  and  unaccustomed 
to  critical  or  even  accurate  use  of  language.  A  strict 
construction  of  their  doings  would  inevitably  be  mis- 
chievous, and  would  defeat  the  collection  of  revenue 
in  very  many  cases.  It  will  be  found,  therefore,  that 
the  courts  sustain  such  action  whenever  sufficient  ap- 
pears to  make  plain  the  intent  of  the  voters,  provided 
the  intent  is  warranted  by  law.*' 

Section  6386,  L.  0.  L.,  directs: 

*' District  road  meetings  legally  called  shall  have 
power  to  determine  what,  if  any,  county  roads  or  por- 
tions thereof  of  the  road  district  shall  be  improved  in 
any  special  manner,  and  to  determine  the  extent  and 
character  of  the  improvement  or  improvements  they 
shall  make  thereon;  provided,  however,  that  the  pro- 
posed improvements,  and  the  character  and  manner 
thereof,  shall  have  first  been  submitted  to  the  County 
Court ;  and  shall  have  power  to  levy  a  special  tax,  not 
to  exceed  ten  mills  on  the  dollar,  upon  all  the  taxable 
real  and  personal  property  of  the  district,  for  the  pur- 
pose of  raising  money  with  which  to  defray  the  ex- 
pense of  such  special  improvement  or  improvements, 
and  such  levy  shall  be  based  upon  the  valuation  of  the 
taxable  property  of  the  district  as  shown  by  the  last 
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certificate  of  the  county  clerk  next  preceding  the  dis- 
trict road  meeting  at  which  the  tax  is  levied. ' ' 

It  is  evident  from  a  reading  of  the  statute  that  the 
provisions  for  the  obtainment  of  a  certificate  of  the 
aggregate  valuation  of  the  taxable  property  of  the  dis- 
trict is  a  means  for  the  voters  of  the  district  to  secure 
information  in  order  that  they  may  vote  intelligently 
upon  the  question  of  tax.  The  procuring  of  such  cer- 
tificate is  not  by  the  terms  of  the  statute  made  a  condi- 
tion precedent  to  levying  a  tax.  It  is  not  alleged  in 
the  complaint  that  on  account  of  the  failure  to  procure 
such  certificate  the  voters  of  the  district  made  any  er- 
ror in  levying  the  tax,  or  that  the  amount  of  the  tax 
is  unreasonable,  or  that  any  part  thereof  is  unneces- 
sary to  improve  the  roads  described.  The  statute 
does  not  require  that  such  certificate,  which  is  in  the 
nature  of  a  matter  of  evidence,  should  be  made  a  part 
of  the  minutes  of  the  meeting.  At  the  most,  the  fail- 
ure to  obtain  the  certificate,  if  there  was  a  failure, 
would  be  an  irregularity  only,  and  would  not  vitiate 
the  proceedings  of  a  road  district  meeting  legally 
called. 

3.  It  is  next  contended  that  the  resolutions  adopted 
at  the  road  district  meeting  did  not  sufficiently 
describe  the  county  roads  or  portions  thereof  which  it 
was  proposed  to  improve.  A  careful  examination  of 
the  description  of  the  roads  contained  in  the  resolution 
above  set  forth  leads  us  to  believe  to  the  contrary. 
The  roads  are  so  delineated  that  there  can  be  no  mis- 
take as  to  where  the  funds  proposed  to  be  raised  are 
to  be  expended.  They  refer  to  the  county  record  of 
the  road,  and  plainly  indicate  the  portions  thereof  to 
be  improved.  While  the  descriptions  contained  in 
the  resolution  are  necessarily  general,  we  think  they 
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would  be  suflScient,  under  the  statute,  for  a  description 
in  the  petition  for  the  laying  out  of  a  county  road, 
where  there  is  reason  for  more  delSnite  description 
than  in  the  resolution  in  question. 

4.  It  is  further  urged  on  behalf  of  the  plaintiff  that 
the  record  of  the  meeting  should  show  whether  the 
road  is  to  be  macadamized  or  improved  with  corduroy, 
plank  or  hard  surface  improvement,  or  whether  it  is 
simply  to  be  graded.  Section  6387,  L.  0.  L.,  referring 
to  resolutions  for  improvement  and  levy  of  a  tax, 
provides : 

*  *  If  any  road  district  in  this  state  shall  determine  to 
specially  improve  any  county  road  or  roads,  or  por- 
tions thereof,  in  such  district,  and  to  levy  a  special  tax 
to  defray  the  expense  thereof,  as  provided  in  the  last 
preceding  section,  they  shall  do  so  by  proper  resolu- 
tion, describing  therein  the  road  or  roads,  or  portions 
thereof,  they  wish  to  improve;  giving  the  initial  and 
terminal  points  of  the  desired  improvement  or  im- 
provements, with  the  character  and  extent  and  esti- 
mated expense  thereof,  and  also  the  rate  of  the  tax 
levied,  which  resolution  shall  be  signed  by  the  chair- 
man and  secretary  of  the  meeting,  and  transmitted  to 
the  County  Court  by  its  next  regular  meeting  follow- 
ing, and  shall  also  be  spread  upon  the  minutes  of  the 
district  road  meeting. '' 

While  the  resolution  is  general  as  to  the  character 
and  extent  of  the  proposed  improvements,  the  amounts 
to  be  expended  are  plainly  stated,  and  the  proceedings 
relating  thereto  are  much  more  extended  and  specific 
than  those  approved  by  this  court  in  Beirl  v.  Columbia 
County,  73  Or.  107  (144  Pac.  457).  Applying  the  rule 
quoted  from  Judge  Cooley  that  technical  irregulari- 
ties should  be  overlooked  so  long  as  the  substance  of 
a  good  vote  sufficiently  appears,  we  think  the  resolu- 
tions, taken  as  a  whole,  are  a  substantial  compliance 
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with  the  statute,  and  suflScient  in  this  respect  to  up- 
hold the  tax:  Oregon-Wisconsin  Timber  Co.  v.  Coos 
County,  71  Or.  462  (142  Pac.  575).  The  record  in  the 
last-named  case  shows  that  the  proceedings  were  com- 
menced upon  the  petition  of  three  freeholders  to  the 
road  supervisor,  the  same  as  in  the  case  at  bar. 

5.  Section  6390,  L.  0.  L.,  directs  that  the  county 
road  supervisor  shall  be  ex-officio  chairman  of  all  road 
district  meetings  of  his  district.  In  case  of  his  ab- 
sence or  inability  to  act,  the  meeting  shall  proceed  to 
elect  a  temporary  chairman  from  among  its  own  mem- 
bers, who  shall  be  a  legal  voter  of  the  road  district.  A 
competent  secretary  shall  be  elected,  who  shall  keep 
the  minutes  of  the  meeting.  These  shall  be  submitted 
to  the  chairman  for  his  approval.  As  approved,  he 
and  the  secretary  shall  sign  the  same,  and,  after  he 
has  certified  them,  they  shall  be  transmitted  to  the 
county  clerk.  It  appears  that  at  the  time  of  levying 
the  tax  in  question  the  meeting  elected  a  chairman. 
The  minutes  do  not  disclose  the  reason  for  the  road 
supervisor  not  acting  as  such  chairman.  We  fail  to 
discover  wherein  any  injury  has  been  effected  by  such 
proceeding.  It  is  not  alleged  in  the  complaint  that  th§ 
acting  chairman  committed  any  errors  or  failed  in  any 
way  in  the  performance  of  his  duties,  or  that  the  result 
was  in  any  way  aflfected.  The  writer  has  attended 
New  England  town  meetings,  which  were  referred  to 
in  the  argument,  and  we  think  the  proceedings  of  the 
road  district  meeting  were  as  full  and  technically  cor- 
rect as  the  usual  proceedings  in  such  town  meetings 
when  levying  a  tax.  It  would  require  a  very  strict 
construction  of  the  minutes  in  question  to  hold  that 
they  were  not  sufficient.  They  show  the  jurisdictional 
facts,  and  the  evidence  of  the  levying  of  a  tax  affirma- 
tively appears  from  the  record  of  the  meeting  of  the 
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legal  voters  of  the  district :  Lefflngwell  v.  Lane  County, 
64  Or.  144  (129  Pac.  538).  It  is  also  suggested  that 
the  minutes  of  the  meeting  do  not  show  that  the  per- 
sons present  had  the  required  qualifications.  How- 
ever, it  is  recorded  that  **all  persons  present  being 
taxpayers  residing  in  and  legal  voters  of  such  dis- 
trict,*' therefore  we  think  this  plainly  indicates  that 
the  minutes,  while  not  detailing  all  the  qualifications, 
which  would  be  impracticable,  show  that  the  members 
of  the  meeting  were  legal  voters.  The  proceedings  in 
this  case  are  as  full  and  specific  as  those  in  either  the 
case  of  Oregon-Wisconsin  Timber  Co.  v.  Coos  County, 
71  Or.  462  (142  Pac.  575),  or  that  of  Beirl  v.  Columbia 
County,  73  Or.  107  (144  Pac.  457). 

The  requirements  of  the  statute  for  the  protection 
of  the  taxpayers  as  to  notice  and  legality  of  the  road 
district  meeting  have,  we  think,  been  strictly  complied 
with.  We  find  no  failure  to  observe  the  letter  of  the 
law  which  tends  to  injuriously  affect  the  taxpayer :  37 
Cyc.  971,  972.  To  require  a  more  strict  or  technical 
fulfillnjent  of  the  special  road  tax  law  by  the  legal 
voters  of  a  road  district  than  is  shown  by  the  record  in 
.the  case  under  consideration  would  be  to  practically 
nullify  the  statute  authorizing  such  tax. 

The  lower  court  held  that  the  tax  levy  as  set  forth 
in  the  complaint  was  valid.  This  holding  was  correct. 
There  was  no  error  in  sustaining  the  demurrer  to  the 
complaint  and  in  dismissing  the  suit. 

The  judgment  of  the  lower  court  is  therefore 
affirmed.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mb.  Justice  Eakin  and 
Mb.  Justice  Habbis  concur. 
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WEST  V.  McDonald. 

(144  Pac.  655.) 

Pleading— AnumdmdntB—BeJection. 

1.  Under  Sections  101,  102,  L.  O.  L.,  providing  that  the  court  maj, 
in  its  discretion,  allow  a  party  to  amend  on  such  terms  as  are  proper, 
the  granting  of  an  amendment  is  not  a  mattter  of  right,  and  the  trial 
court  may  strike  out  an  amended  answer  filed  without  leave. 

Appeal  and  Error— Bill  of  Exceptions — Transcript 

2.  While  Laws  of  1913,  page  656,  provide  for  the  filing  of  the 
original  bill  of  exceptions  in  the  Supreme  Court,  yet  as  the  Supreme 
Court  rules  authorizes  the  setting  out  of  the  essential  matters  in  the 
abstract,  a  party  need  not  send  up  the  bill  of  exceptions,  where  he 
can  print  sufficient  of  it  in  his  abstract. 

Bxeeptlonfl,  BUI  of— Time  of  Settling. 

3.  No  time  being  fixed  by  the  statute  within  which  the  circuit 
judge  must  sign  a  bill  of  exceptions,  a  bill  whenever  settled  will  be 
considered  on  appeal. 

[As  to  effect  oh  bill  of  exceptions  of  neglect  of  judge  to  sign 
same  within  the  time  required  by  law,  see  note  in  Ann.  Cas. 
1913A,  914.] 

Eridence— Admissibility— BemoteneflS. 

4.  In  an  action  for  compensation  for  digging  a  well  where  the 
terms  of  the  contract  were  in  controversy,  evidence  as  to  the  drill- 
ing of  wells  in  other  parts  of  the  county  is  too  remote. 

[As  to  competency  of  expert  to  testify  as  to  whether  work 
was  well  done,  see  note  in  Ann.  Cas.  1912D,  903.] 

Evidence — Opinion  Evidence — Expert  Testimony. 

5.  In  an  action  for  compensation  for  drilling  a  well,  an  expert 
well-digger  from  another  state  is  not  disqualified  to  testify  as  to 
general  matters  relating  to  the  machinery  and  not  dependent  upon 
local   conditions. 

.  From  Union :  John  W.  Knowlbs,  Jndge. 

In  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  R.  A.  West  against  Duncan 
McDonald,  and  is  the  third  appeal  of  this  case,  and  a 
full  statement  of  the  issues  appears  in  64  Or.  203  (127 
Pac.  784,  128  Pac.  818).  It  is  again  reported  in  67  Or. 
561  (136  Pac.  650).    The  Farmers'  Union  Warehouse, 
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desiring  to  have  a  well  drilled  adjacent  to  their  ware- 
house, raised  a  fund  of  $150  by  subscription  for  that 
purpose.  This  defendant,  who  was  one  of  the  sub- 
scribers, talked  with  plaintiff  West  in  regard  to  doing 
the  work,  resulting  in  an  agreement  by  which  plaintiff 
did  some  drilling  thereafter,  and  he  brought  this  ac- 
tion to  recover  $525,  the  amount  claimed  as  the  reason- 
able value  of  the  work  done.  The  defendant  contends 
that  he  made  an  agreement  with  the  plaintiff  that  if 
plaintiff  produced  a  well  of  water  at  any  depth  less 
than  100  feet  deep,  he  was  to  be  paid  $1.50  a  foot ;  and 
if  he  had  to  go  deeper  than  100  feet,  he  was  to  com- 
plete the  well  without  additional  charge  over  the  $150. 
Plaintiff  contends  that  there  was  no  definite  agree- 
ment as  to  the  amount  the  well  was  to  cost.  After  the 
case  was  at  issue  the  defendant  filed  a  second  amended 
answer,  which  plaintiff  moved  to  strike  out  for  the 
reason  that  it  was  filed  without  obtaining  leave  of  the 
court.  The  motion  was  allowed.  A  verdict  was  ren- 
dered in  favor  of  plaintiff  for  the  said  sum  of  $525, 
from  which  judgment  the  defendant  appeals. 

Apfibmed.    Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Turner  Oliver  and  Messrs.  Crawford  d  Eakin, 
with  an  oral  argument  by  Mr.  Oliver. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  £  Eberhard  and  Mr.  Charles  fl*. 
Finn,  with  an  oral  argument  by  Mr.  Colon  R.  Eber- 
hard. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  Sections  101  and  102,  L.  0.  L.,  provide  when  an 
amended  pleading  may  be  filed,  which  may  be  done 
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only  by  leave  of  the  court  first  obtained.  It  is  not  a 
matter  of  right,  but  is  in  the  discretion  of  the  court, 
and  it  was  not  reversible  error  for  the  court  to  strike 
out  said  answer. 

2,  3.  There  is  also  a  motion  to  strike  out  the  abstract 
and  bill  of  exceptions.  This  motion  is  based  largely 
upon  the  contention  that  the  bill  of  exceptions  was  not 
tendered  or  filed  within  the  time  allowed  by  law,  and 
was  not  sent  to  this  court  with  or  as  a  part  of  the  tran- 
script. The  law  passed  in  1913  (Laws  1913,  p.  656), 
making  provision  for  the  filing  of  the  original  bill  of 
exceptions  in  the  Supreme  Court,  requires  it  to  be  re- 
turned to  the  Circuit  Court  when  no  longer  needed  in 
the  Appellate  Court.  The  new  statute  does  not  neces- 
sarily mean  that  the  original  bill  of  exceptions  must  in 
every  case  be  sent  to  the  Supreme  Court.  In  the  rules 
of  the  Supreme  Court,  56  Or.  620  (117  Pac.  xi),  it  is 
provided : 

*  *  (  •  •  When  the  abstract  shows  issue  joined,  pro- 
ceed •  •  set  out  so  much  of  the  bill  of  exceptions,  or 
the  substance  thereof,  as  is  necessary.  •  •  )>' 

Thus,  if  the  attorney  for  the  appellant  can  print 
sufficient  of  the  bill  of  exceptions  in  his  abstract  to 
fairly  present  the  whole  case,  he  may  do  so,  but  if  he 
prefers  he  may  send  up  the  whole  bill  of  exceptions: 
Laws  1913,  p.  656.  The  abstract  in  this  case  does  not 
refer  to  the  bill  of  exceptions,  or  give  any  authority 
for  the  statements  of  fact,  nor  was  the  bill  of  excep- 
tions contained  in  the  transcript,  but  it  was  supplied 
on  motion  of  the  plaintiff. 

As  to  the  time  of  settling  and  filing  the  bill  of  excep- 
tions, the  case  of  Che  Gong  v.  Stearns,  16  Or.  219  (17 
Pac.  871),  holds: 
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*'No  time  is  fixed  by  any  statute  in  this  state  within 
which  a  circuit  judge  may  sign  a  bill  of  exceptions  or 
denying  his  right  to  sign  it  after  the  term. ' ' 

And  in  McElvain  v.  Bradshaw,  30  Or.  569  (48  Pac. 
424 )y  Mr.  Justice  Bean  says: 

'*But  whether  the  bill  shall  be  settled  and  allowed 
after  the  time  limited  is  a  matter  within  the  sound 
judicial  discretion  of  the  trial  judge,  the  exercise  of 
which  cannot  be  controlled  by  mandamtis.^^ 

When  the  trial  judge  sees  fit  to  settle  the  bill  of  ex- 
ceptions even  after  the  time  limited,  this  court  will 
not  disregard  it.  The  bill  in  this  case  was  so  settled 
by  the  judge,  and  will  be  considered  for  the  purposes 
of  this  appeal. 

4.  Exception  was  also  taken  to  the  admission  of 
testimony  as  to  the  drilling  of  wells  in  other  parts  of 
the  county.  This  testimony  was  too  remote  to  be 
material,  and  does  not  appear  to  have  been  preju- 
dicial. 

5.  Assignment  of  error  No.  10,  relating  to  the  ex- 
pert testimony  of  J.  H.  Lewis,  a  well-digger  from 
Colorado,  is  without  merit,  for  the  reason  that  it  was 
not  shown  that  he  was  qualified  as  an  expert,  having 
drilled  no  wells  in  Oregon;  also,  because  of  the  fact 
that  he  was  only  asked  as  to  drilling  in  quicksand  and 
through  clay,  as  to  buckets  used  in  the  quicksand,  and 
as  to  the  use  of  other  tools,  which  called  for  general 
facts  and  not  particular  results  in  Oregon. 

On  the  second  appeal  of  this  case  the  court  held : 

''The  question  turns  upon  the  definition  of  the  term 
'well,'  as  applied  to  the  contention  of  each  party.  If 
the  plaintiff  was  not  responsible  for  the  results  of  the 
excavation,  it  can  be  said  properly  that  a  well  meant 
nothing  more  than  a  mere  hole  in  the  ground,  for  the 
services  in  digging  which  the  plaintiff  would  be  en- 
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titled  to  recover  on  the  quantum  meruit,  in  the  absence 
of  an  express  agreement.  *  *  The  [trial]  judge  de- 
fined it  once  and  for  all  in  his  instruction  relative  to 
the  defendant's  side  of  the  case.  It  was'not  intended 
to  be  conclusive  upon  the  plaintiff,  and  a  fair  construc- 
tion of  the  charge  will  not  justify  such  a  construc- 
tion." 

The  jury  made  some  special  findings  suggested  by 
certain  questions  submitted  to  them,  as  follows : 

**(1)  Did  the  defendant  employ  the  plaintiff  simply 
to  sink  a  hole  in  the  ground  regardless  of  finding 
water,  or  did  the  plaintiff  agree  to  drill  until  he  did 
strike  water  t 

**A.  The  defendant  expected  to  get  water,  and  the 
plaintiff  did  not  agree  to  get  water. 

**  (2)  Did  the  plaintiff  strike  a  good  flow  of  water? 

'*A.  No.  •  • 

*'  (3)  If  the  plaintiff  did  strike  a  good  flow  of  water 
did  he  case  off  the  flow  of  water? 

*'A.  No. 

*'(4)  Did  the  defendant  notify  the  plaintiff  to  con- 
tinue drilling  after  the  plaintiff  had  sunk  the  well  or 
hole  in  the  ground  100  feet? 

*'A.  Yes. 

''(5)  Did  the  plaintiff  agree  to  sink  the  well  or  the 
hole  in  the  ground  for  the  amount  raised  by  subscrip- 
tion? 

**A.  No/' 

The  answers  to  these  questions  seem  to  disclose  that 
the  jury  well  understood  the  first  instruction  given  by 
the  court,  and  clearly  indicate  that  they  found  the 
contract  between  plaintiff  and  defendant  was  not  the 
one  alleged  by  defendant ;  that  the  plaintiff  did  not  find 
a  flow  of  water  before  reaching  100  feet,  as  indicated 
by  question  2,  and  that  the  plaintiff  did  not  agree  to 
sink  below  100  feet  at  his  own  expense.  These  special 
verdicts  indicate  that  the  jury  recognized  the  issues 
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between  plaintiff  and  defendant,  and  found  against 
the  defendant  as  to  what  was  contracted,  and  that  the 
plaintiff  did  not  understand  that  he  was  to  drill  below 
100  feet  at  his  own  expense.  These  answers  convince 
us  that  the  jury  understood  the  issues  and  found  on 
all  of  them,  and  the  verdict  should  not  be  disturbed. 
The  judgment  is  affirmed. 

Affibmed.    Beheabinq  Denied. 


Argued  December  17,  affirmed  December  31,  1914,  rebearing  denied 

January  26,  1915. 

STATE  V.  HAMMER. 

(145  Pac.  35.) 

FalM  Pretanses — Snfllclency  of  Evidence — Title  to  Land. 

1.  In .  a  prosecution  for  securing,  by  false  pretenses,  a  signature 
to  a  deed,  oral  testimony  by  the  prosecuting  witness  that  she  and  the 
other  signers  of  the  deed  owned  the  land,  which  was  admitted  with- 
out objection,  was  sufficient  proof  of  the  title. 

[As  to  fraud  in  sale  of  real  estate,  see  note  in  2  Am.  Dee.  77.] 

False  Pretenses — Sufficiency  of  Evidence — Participation  by  Defendant 

2.  In  the  separate  trial  of  one  charged  jointly  with  others  with 
having  obtained  the  execution  of  a  deed  by  false  pretenses,  evidence 
held  to  show  that  the  defendant  participated  with  another  in  carry- 
ing  out  the  fraudulent  scheme. 

[As  to  what  is  sufficient  proof  of  fraud,  see  note  in  65  Am.  Dec. 
157.] 

From  Multnomah:  Eobert  G.  Morrow,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Bean. 

On  the  31st  day  of  May,  1911,  the  defendant  L.  C- 
Hammer  was  jointly  indicted  with  W.  H.  Whiteaker, 
C.  F.  A.  Peck,  H.  G.  Luker  and  J.  C.  Luker,  by  the 
grand  jury  of  Multnomah  County,  and  charged  with 
the  crime  of  having  obtained  the  signature  of  Emma 
A.  Smith  to  a  deed  by  means  of  false  pretenses. 
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The  gist  of  the  allegation  of  the  indictment  is  that 
the  defendants,  conspiring  together,  made  representa- 
tions to  Mrs,  Smith  that  the  Lake  Oil,  Gas  &  Pipe-Line 
Company,  of  which  the  defendants  were  officers  and 
directors,  was  then  the  owner  and  had  a  legal  title  to 
a  certain  tract  of  800  acres  of  land  located  in  the  State 
of  California,  upon  which  paraffin  oil  had  theretofore 
been  discovered  in  great  quantities;  that  it  was  the 
most  valuable  oil  land  in  California;  that  a  certain 
bottle  of  oil  then  delivered  to  Emma  A.  Smith  by  the 
defendants  was  taken  from  holes  dug  at  three  feet  in 
depth  on  the  land;  that  a  certain  prospectus  issued 
and  published  by  the  defendants  and  delivered  to 
Emma  A.  Smith  contained  true  statements,  accounts 
and  pictures  representing  the  tract  as  being  oil-bear- 
ing land ;  that  it  was  of  the  value  of  $500,000 ;  that  the 
shares  of  stock  issued  by  the  corporation  were  of  the 
value  of  $1  each ;  that  the  defendants,  as  directors  and 
officers  of  the  corporation,  having  for  sale  a  large 
number  of  shares  of  its  capital  stock,  made  represen- 
tations and  pretenses  to  Emma  A.  Smith  for  the  pur- 
pose of  inducing  her  to  purchase  7,950  shares  of  the 
corporation's  capital  stock,  whereas,  in  truth,  the  cor- 
poration was  not  the  owner,  had  no  legal  title  to  the 
tract  of  800  acres,  no  paraffin  oil  or  other  oil  had  been 
discovered  thereon,  the  tract  was  not  the  most  valua- 
ble oil  land  in  California,  but  was  of  no  value;  the 
bottle  of  oil  so  delivered  was  not  taken  from  the  land, 
and  the  prospectus  or  advertising  pamphlet  did  not 
contain  a  true  account  and  pictures  representing  said 
land,  but  contained  false,  fictitious  and  misleading 
statements.  It  is  further  shown  that  the  defendants, 
with  intent  to  injure  and  defraud,  did  fraudulently 
obtain  the  signature  of  Emma  A.  Smith  to  a  certain 
warranty  deed  conveying  to  W.  A.  Whiteaker  a  piece 
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of  land  situated  in  Multnomah  County,  Oregon,  con- 
taining 91.8  acres,  of  the  value  of  $11,475,  in  exchange 
for  7,950  shares  of  the  capital  stock  of  the  corpora- 
tion ;  that  Emma  A.  Smith,  relying  upon  the  false  pre- 
tenses and  representations  and  believing  them  to  be 
true,  was  thereby  induced  to  sign  the  deed. 

The  defendant  Hammer  demanded  a  separate  trial. 
On  the  23d  day  of  June,  1913,  his  case  was  submitted 
to  the  jury,  who  returned  a  verdict  of  guilty  as 
charged  in  the  indictment.  Judgment  was  rendered 
thereon  sentencing  the  defendant  to  serve  not  less 
than  one  nor  more  than  five  years  in  the  penitentiary. 
From  this  judgment  the  defendant  Hammer  has  ap- 
pealed. The  defendant  Whiteaker  was  found  guilty 
as  charged  in  the  indictment.  He  appealed  to  this 
court,  and  the  decision  of  the  lower  court  was  affirmed : 
State  V.  Whiteaker,  64  Or.  297  (129  Pac.  534). 

Affibmed.    Rehearing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  W.  Corhy. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Walter  H.  Evans,  District  Attorney,  and  Mr.  John 
A.  Collier,  Deputy  District  Attorney,  with  an  oral 
argument  by  Mr.  Collier. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  assignments  of  error  are  all  practically  em- 
bodied in  the  assertion  of  the  defendant  that  the  court 
erred  in  not  sustaining  defendant's  motion  for  a 
directed  verdict  of  acquittal  made  at  the  close  of  the 
state's  case.  It  is  the  main  contention  of  the  defend- 
ant that  the  oral  testimony  of  Emma  A.  Smith  that 
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she  owned  the  real  property  described  in  the  deed  to 
which  her  signature  was  obtained  was  insuflBcient. 

The  evidence  in  the  case  tended  to  show  that  one 
Kelly  discovered  what  was  thought  to  be  oil  land  in 
the  Mona  Lake  Basin,  California,  and  came  to  Port- 
land to  obtain  assistance  to  develop  the  same;  that 
Kelly,  W.  H.  Whiteaker,  and  L.  C.  Hammer  and  others 
organized  the  Lake  Oil,  Gas  &  Pipe-Line  Company,  a 
corporation  with  a  capital  stock  of  $500,000,  of  which 
W.  H.  Whiteaker  was  president  and  L.  C.  Hammer 
secretary,  for  the  ostensible  purpose  of  Heveloping  a 
new  oil  field  in  Mona  Lake  Basin,  California.     There- 
after W.  H.  Whiteaker  caused  to  be  published  a  pam- 
phlet   containing   photographs    which    pretended    to 
represent  scenes  on  lands  owned  by  the  company,  one 
of  which  purported  to  show  a  party  of  people  bailing 
oil  out  of  an  open  hole  in  the  company's  lands.    They 
falsely  represented  that  the  field  was  a  proven  one; 
that  the  company  owned  and  had  title  to  800  acres  of 
land  in  California  upon  which  paraffin  oil  had  been 
discovered;  and  that  the  land,  by  reason  thereof,  was 
worth  $500,000.    In  September,  1910,  defendant  L.  C. 
Hanmier,  together  with   Whiteaker,  met   Emma  A. 
Smith,  widow,  nearly  65  years  of  age,  and  unaccus- 
tomed to  business,  to  whom  they  recited  the  oil  value 
of  this  land  in  Mona  County,  California,  and  exhibited 
pictures  and  samples  of  oil  shales  and  fossils  which 
they  declared  had  been  taken  from  the  company's 
property.    They  further  represented  to  her  that  the 
company  had  commenced  to  drill  wells  upon  its  lands, 
and  that  the  pressure  of  gas  was  so  strong  that  it 
blew  the  drill  out,  and  the  well  had  to  be  closed  down 
iixitil  such  time  as  heavier  machinery  could  be  ob- 
tained.   The  defendants  further  exhibited  a  sample 
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bottle  of  crude  oil  on  which  was  a  typewritten  label  as 
follows : 

*'Oil  taken  from  holes  dug  at  three  feet  in  depth 
from  our  property  in  California/' 

In  addition  to  the  oral  representations  made  by  the 
defendants,  an  advertisement  was  prepared  and 
printed  by  defendant  and  his  co-conspirators  and  is- 
sued by  the  company.  This  was  shown  to  Mrs.  Smith 
and  was  introduced  in  evidence.  It  is  headed  in 
large  capital  letters : 

THE  WORLD'S  GREATEST  OIL  FIELDS. 

California's  Billion-Dollar  Industry. 

[Here  appears  a  photo.] 

This  Photo  Taken  on  Our  Property. 

The    Timber    is    Being    Killed    by    Oil    Coming   to 

the  Surface. 
Lake    Oil    Fields    District    Offers    the   Best   Invest- 
ment in  Oil  Properties  in  the  Entire 
State  of  California. 
This   Oil   is   of   a   Paraffin   Base,  with   52   Gravity. 
Lake  Oil,  Gas  and  Pipe  Line  Company, 
419  Railway  Exchange  Building, 
Portland,  Ore. 

The  evidence  tends  to  show  further  that  Emma  A. 
Smith,  relying  upon  these  representations  and  believ- 
ing them  to  be  true,  purchased  7,950  shares  of  the 
stock,  paying  for  the  same  by  giving  Whiteaker  for 
the  benefit  of  the  company,  a  warranty  deed  convey- 
ing to  him  91.8  acres  of  land  located  on  what  is  known 
as  the  Base  Line  Road,  Multnomah  County,  Oregon; 
that  Mrs.  Smith  was  ignorant  of  the  facts,  and,  believ- 
ing and  relying  upon  the  representations  so  made,  was 
thereby  induced  to  sign  said  deed,  and  that  all  of  such 
representations  were  false. 
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It  is  also  contended  upon  the  part  of  defendant  that 
the  testimony  of  Emma  A.  Smith  shows  that  her  sig- 
nature was  actually  obtained  by  a  person  who  was 
acting  as  an  agent  other  than  Hammer.  It  is  clear, 
however,  from  the  evidence  that  the  agent  was  acting 
for  the  defendants,  and  that  it  was  only  a  means  which 
was  employed  by  them  to  obtain  the  signature  of  Mrs. 
Smith. 

Section  1964,  L.  0.  L.,  provides : 

"If  any  person  shall,  by  any  false  pretenses,  or  by 
any  privy,  or  false  token,  and  with  intent  to  defraud, 
*  *  obtain  or  attempt  to  obtain  with  the  like  intent 
the  signature  of  any  person  to  any  writing  the  false 
making  whereof  would  be  punishable  as  forgery,  such 
person,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years. ' ' 

The  evidence  requisite  as  proof  of  such  a  crime  is 
prescribed  by  Section  1541,  L.  O.L.,  as  follows : 

**Upon  a  trial  for  having,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  any  written  in- 
strument, or  obtained  from  any  person  any  valuable 
thing,  no  evidence  can  be  admitted  of  let  false  pretense 
expressed  orally  and  unaccompanied  by  a  false  token 
or  writing;  but  such  pretense,  or  some  note  or  memo- 
randum thereof,  must  be  in  writing,  and  either  sub- 
scribed by  or  in  the  handwriting  of  the  defendant. 

1.  As  to  the  title  which  the  evidence  shows  that  Mrs. 
Smith  had  to  the  land  embraced  in  the  deed  to  which 
her  signature  was  unlawfully  obtained,  there  can  be  no 
question  but  that,  if  the  defendant  had  forged  the 
name  of  Emma  A.  Smith  to  the  deed  with  a  fraudulent 
intent,  he  would  have  been  guilty  of  the  crime  of 
forgery,  because  the  deed  in  question  was  in  due  form, 
signed  and  sealed  by  Mrs.  Smith,  attested  by  two  wit- 
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nesses,  and  bears  the  certificate  of  a  notary  public  to 
the  eJBfect  that  the  same  was  properly  acknowledged. 
Upon  its  face  it  was  a  complete  and  valid  conveyance. 
Mrs.  Smith,  without  objection  on  the  part  of  defend- 
ant, testified  that  she,  with  others  who  also  signed  the 
deed,  owned  the  farm  described  therein.  This  evi- 
dence was  uncontradicted  and  is  sufficient  as  to  the 
title  to  lay  a  foundation  for  a  violation  of  the  statute. 
For  a  full  discussion  of  what  constitutes  a  violation  of 
Section  1964,  L.  0.  L.,  see  the  able  opinions  of  Mr. 
Justice  Ramsey  in  State  v.  Leonard,  73  Or.  451  (144 
Pac.  113),  and  on  rehearing,  rendered  December  15, 
1914.  The  facts  in  the  case  at  bar  are  practically 
identical  with  those  in  the  case  against  Whiteaker, 
Hammer's  co-conspirator  (State  v.  Whiteaker,  64  Or. 
297  (129  Pac.  534),  considered  by  this  court  in  an  opin- 
ion  by  Mr.  Justice  Eakin.  As  to  the  law  nothing  fur- 
ther remains  to  be  said  in  the  case  under  consideration. 

2.  We  have  carefully  examined  the  evidence,  and  it 
clearly  appears  that  defendant  Hammer  was  connected 
' '  hand  and  glove ' '  with  Whiteaker  in  a  conspiracy  for 
carrying  out  the  fraudulent  scheme  which  resulted  in 
part  in  obtaining  the  signature  of  Emma  A.  Smith 
to  the  deed  of  a  valuable  farm.  The  evidence  was 
ample  to  sustain  the  verdict.  There  was  no  error  in 
denying  the  motion  for  a  directed  verdict  of  acquittal. 
We  find  no  reversible  error  in  the  record.  Nothing 
appears  to  indicate  that  the  defendant  did  not  have  a 
fair  and  impartial  trial. 

The  judgment  of  the  lower  court  is  therefore  af- 
firmed. Affibmed,    Beheabing  Denied. 

Mr.  Chief  Justice  McBbide,  Mb.  Justice  Eaein  and 
Mb.  Justice  McNabt  concur. 
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Argued  January  15,  affirmed  January  26,  1915. 

CITY  MESSENGER  CO.  v.  POSTAL  TELEGRAPH 

CO.* 

(145  Pac.  657.) 

Oontracts — Oonstractlon — ^Intent  of  Parties. 

1.  The  court  should  construe  a  contract  with  regard  to  the  intent 
of  the  parties  as  expressed  in  the  words  used. 

Contracts — ^Modification— Coxuitraction. 

2.  A  contract  between  a  telegraph  company  and  a  messenger  com- 
pany required  the  latter  to  deliver  messages  for  the  former,  at  speci- 
fied rates  of  payment  for  deliveries  within  20  blocks,  and  authorized 
the  messenger  company  to  collect  reasonable  charges  from  the  ad- 
dressees for  deliveries  outside  that  limit,  not,  however,  to  exceed 
the  charges  for  similar  service  made  by  other  telifgraph  companies. 
Several  years  after  the  contract  was  made,  another  telegraph  com- 
pany established  free  delivery  throughout  the  city,  and  the  messemger 
company  was  notified  to  discontinue  charging  addressees  for  the  de- 
livery of  any  telegrams.  The  manager  of  the  telegraph  company  at 
that  time  stated  that  it  would  pay  for  such  deliveries.  Held,  that 
the  written  contract  was  modified  by  the  parties,  and  the  messenger 
company  wa^  not  required  to  make  the  deliveries  outside  the  20-block 
limit  free,  but  could  recover  from  the  telegraph  company  the  reason- 
able value  of  such  deliveries. 

Evidence — ^Parol  ETldence—Termg  not  In  Writing. 

3.  Where  a  part  of  a  transaction  has  been  reduced  to  writing,  but 
another  part  has  not,  the  rule  against  contradicting  terms  of  the  writ- 
ing applies  only  to  that  part  reduced  to  writing. 

Bvidence — ^Parol  Bvidence — Oral  Modification. 

4.  A  written  agreement,  except  when  prohibited  by  positive  law, 
may  be  modified  or  annulled  by  a  subsequent  valid  oral  agreement. 

[As  to  when  parol  evidence  is  admissible  to  aid  construction  of 
contract,  see  notes  in  5  Am.  Bep.  241;  122  Am.  St.  Bep.  545.] 

Contracts — Modification— New  Conditions. 

5.  Where  the  situation  of  the  parties  to  a  written  contract  is  mate- 
rially changed  by  conditions  unforeseen  when  the  contract  was  made, 
so  as  to  cause  additional  expense  in  its  pefrformance,  the  one  who 
agrees  to. bear  such  expense  cannot,  after  the  contract  has  been  per- 
formed by  the  other,  repudiate  that  agreement  and  rely  upon  the 
terms  of  the  written  contract. 

Contracts — Constroction — Qnestions  for  Court — Oral  ModificatioiL 

6.  Where  it  was  practically  undisputed  that  a  written  contract  had 
been  modified  by  a  subsequent  oral  agreement,  the  construction  of  the 
contract  as  modified  was  a  question  for  the  court. 


*The  question  of  parol  modification   of  original  contract  required 
to   be  in  writing  is  treated  in  a  note  in  4  L.  B.  A.    (N.   S.)    980. 

Beporteb. 
74  Or.>-28 
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From  Multnomah:  George  N.  Davis,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean, 

This  is  an  action  by  the  City  Messenger  &  Delivery 
Company  against  the  Postal  Telegraph  Company  to 
recover  from  the  defendant  the  reasonable  value  of 
certain  services  rendered  it.  From  a  judgment  based 
upon  a  verdict  for  the  plaintiff,  the  defendant  appeals. 

Both  parties  to  the  action  are  Oregon  corporations. 
The  plaintiff,  as  its  name  implies  is  engaged  in  the  de- 
li very,,  by  messengers,  of  packages,  messages  and  tele- 
grams. Its  business  is  conducted  in  the  City  of 
Portland,  Oregon,  The  defendant  is  a  common  car- 
rier of  telegrams  for  hire,  operating  in  the  State  of 
Oregon,  and  forms  part  of  a  general  system  of  tele- 
graph and  cable  lines  known  as  the  **Mackay  System,*' 
or  *' Postal  Telegraph-Cable  System.'*  The  services, 
for  which  recovery  was  had  in  the  lower  court,  con- 
sisted in  the  plaintiff  delivering  a  large  number  of  tele- 
grams  for  the  defendant  from  the  1st  day  of  February, 
1912,  to  the  1st  day  of  September,  1913 ;  these  were  all 
delivered  within  the  corporate  limits  of  the  City  of 
Portland,  and  were  what  are  known  as  ''long  deliver- 
ies"; that  is,  they  were  addressed  to  places  more  than 
20  blocks  distant  from  the  oflSce  of  the  defendant  from 
which  the  telegrams  were  issued.  It  is  conceded  that 
the  plaintiff  actually  rendered  the  services  for  which 
recovery  was  had.  .Such  performance  having  been 
admitted,  the  plaintiff  was  required,  in  its  direct  case, 
to  prove  only  the  reasonable  value  thereof.  Com- 
petent testimony  upon  this  point  was  introduced,  and 
the  matter  submitted  to  the  jury  for  determination. 
No  attack  is  made  upon  the  conclusiveness  of  the  de- 
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termination  by  the  jnry  so  far  as  the  reasonableness 

of  the  charges  made  by  the  plaintiff  is  concerned. 

Affibmed. 

• 
For  appellant  there  was  a  brief  over  the  names  of 

Messrs.  Holman  &  Hampson  and  Mr.  Omar  C.  Spen- 
cer, with  an  oral  argument  by  Mr.  Spencer. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Brewster  <&  Mahaffie,  with  an  oral  argument 
by  Mr.  Charles  D.  Mahafjie. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  the  defendant's  theory  of  this  case  that,  al- 
though the  plaintiff  performed  the  services  in  question 
of  the  reasonable  value  of  $2,373.70,  nevertheless  the 
company  was  under  no  obligation  to  pay  the  plaintiff 
this  sum,  or  any  sum,  for  the  rendition  of  the  same. 
Defendant  contends  that  the  services  in  question  were 
performed  by  the  plaintiff  under  the  terms  of  a  con- 
tract by  which  the  latter  was  required  to  render  the 
same  in  consideration  of  the  general  compensation 
moving  from  the  defendant  to  the  plaintiff  under  th^ 
contract,  which  heretofore  the  defendant  has  fully 
paid. 

On  October  1, 1903,  the  plaintiff  entered  into  a  writ- 
ten contract  with  the  Postal  Telegraph-Cable  Com- 
pany, a  New  York  corporation,  by  the  terms  of  which 
it  was  provided  that  the  plaintiff  should  deliver  for 
this  company  all  its  telegrams  for  delivery  in  the  City 
of  Portland,  Oregon,  for  a  period  of  10  years  from 
the  date  of  the  contract.  It  was  further  provided  that 
the  contract  should  be  binding  upon  the  parties  there- 
to, and  upon  their  respective  successors  and  assigns, 
and  it  was  understood  and  agreed  that  the  Postal 
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Telegraph-Cable  Company  of  New  York  and  its  allied 
companies  should  be  considered  as  one  and  the  same 
company.  The  fact  was  established  at  the  trial  of 
this  case  that  the  defendant  Postal  Telegraph  Com- 
pany, an  Oregon  corporation,  is  allied  with  the  Postal 
Telegraph-Cable  Company,  one  of  the  contracting  par- 
ties to  the  agreement  of  October  1,  1903.  It  further 
appeared  that  ever  since  the  organization  of  the  de- 
fendant company  in  November,  1903,  the  plaintiff  and 
the  defendant  have  acted  under  and  in  part  performed 
the  contract  of  October  1,  1903,  as  though  the  defend- 
ant had  been  one  of  the  original  contracting  parties 
thereto.  The  defendant  set  up  this  contract  in  its 
answer,  on  the  theory  that  it  required  the  plaintiff  to 
perform  the  services  in  question  without  special  com- 
pensation from  the  defendant.  The  provisions  of  the 
contract  which  are  deemed  material  to  this  litigation 
are  as  follows : 

*' Third.  The  Messenger  Company  further  agrees 
to  promptly  deliver  in  the  said  City  of  Portland, 
Oregon,  all  telegraph  messages  handed  it  by  the  Pos- 
tal Company  for  delivery.  *  * 

'*  Fourth.  The  Postal  Company  *  *  agrees  to  pay 
to  the  Messenger  Company  three  and  one  half  (3^^) 
cents  for  each  telegraph  message  collected  by  the 
Messenger  Company  within  seven  (7)  blocks  of  any 
of  its  offices  where  messengers  are  kept  for  the  col- 
lection of  messages,  and  accepted  for  transmission 
by  the  Postal  Company,  and  three  and  one  half 
(3%)  cents  for  each  telegraph  message  delivered 
for  the  Postal  Company  by  the  Messenger  Company 
within  said  limits;  and  further  agrees  to  pay  to  the 
Messenger  Company  five  (5)  cents  for  each  tele- 
graph message  collected  by  the  Messenger  Company 
between  seven  (7)  and  twenty  (20)  blocks  distant 
from  such  offices,  and  accepted  for  transmission  by  the 
Postal  Company,  and  five  (5)  cents  for  each  telegraph 
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message  delivered  for  the  Postal  Company  by  the  Mes- 
senger Company  within  said  limits.  •  * 

Sixth.  It  is  mutually  agreed  that  *  *  during  the 
continuance  of  this  agreement  •  •  the  Postal  Com- 
pany *  *  shair  not  without  the  consent  of  the  Mes- 
senger Company  collect  or  deliver  telegraph  messages 
by  messengers  or  permit  any  other  corporation,  firm, 
or  individual  to  collect  or  deliver  telegraph  messages 
by  messengers  for  said  Postal  Company  in  the  said 
City  of  Portland,  Oregon.  *  • 

* '  Eighth.  It  is  mutually  understood  and  agreed  that 
the  Messenger  Company  may  charge  and  collect  from 
the  addressees  reasonable  sums  for  the  delivery  of  any 
of  said  telegraph  messages  addressed  to  points  out  of 
the  delivery  districts  hereinabove  described  in  para- 
graph fourth,  in  said  City  of  Portland,  provided,  how- 
ever, that  such  charges  shall  not  exceed  the  sums 
charged  by  other  telegraph  or  district  companies  in 
said  city  for  like  service,  *  *  it  being  understood  and 
agreed  that  the  Postal  Company  and  its  allied  com- 
panies shall  be  considered  as  one  and  the  same  com- 
pany.'* 

It  was  alleged  and  proved  by  the  defendant  that  on 
November  20,  1911,  the  Western  Union  Telegraph 
Company,  a  business  competitor  of  the  defendant, 
adopted  a  policy  of  delivering  telegraph  messages  free 
of  delivery  charges  or  tolls  to  the  addressees  thereof, 
at  all  places  within  the  city  limits  of  Portland.  It  is 
contended  by  defendant's  counsel  that  by  express  writ- 
ten agreement  the  plaintiff  was  required  to  deliver  for 
the  defendant  all  the  latter 's  telegrams  addressed  to 
points  in  the  City  of  Portland ;  that  the  defendant,  in 
addition  to  agreeing  to  pay  the  stipulated  sums  of 
money,  extended  to  the  plaintiff  the  privilege  of  col- 
lecting from  the  addressees  of  telegrams  addressed 
to  points  out  of  the  delivery  districts  above  mentioned 
reasonable  sums,  ''provided  such  sums  should  not  ex- 
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ceed  the  sums  charged  by  other  telegraph  or  district 
companies  in  said  city  for  like  service.*^  Under  this 
contract,  prior  to  November  20,  1911,  the  plaintiff  de- 
livered for  the  defendant  all  its  telegrams  within  the 
city  limits  of  the  City  of  Portland,  and  the  defendant 
paid  the  plaintiff  the  agreed  amounts,  and  permitted 
the  latter  to  collect  from  the  addressees  reasonable 
sums  for  messages  delivered  beyond  the  20-block  limit, 
It  is  shown  by  plaintiff  that  afterwards  and  until  Feb- 
ruary, 1912,  plaintiff  submitted  bills,  and  the  defend- 
ant paid  for  deliveries  outside  the  20-block  limit.  It 
also  appears  that  during  the  time  of  the  contract  for 
deliveries  outside  the  city  limits  the  plaintiff  collected 
of  the  recipients  of  messages,  when  able  to  do  so,  and, 
when  not,  the  defendant  paid  therefor.  On  November 
20,  1911,  upon  adoption  by  the  defendant  of  a  free 
delivery  system,  and  a  notification  to  the  plaintiff  that 
the  latter  should  make  no  further  collection  from  the 
addressees  for  the  long  deliveries,  defendant  claims 
that  the  plaintiff  was  still  required  to  make  such  de- 
liveries under  the  express  terms  of  the  contract;  that 
the  privilege  of  collecting  from  the  addressees  ceased, 
since  the  collection  of  any  sum  would  have  exceeded 
that  charged  by  the  Western  Union  Telegraph  Com- 
pany; but  that  no  obligation  or  duty  on  the  part  of 
the  defendant  to  pay  the  plaintiff  particular  or  ad- 
ditional sums  for  making  these  long  deliveries  existed 
or  arose,  since,  imder  the  terms  of  the  contract,  the 
plaintiff  was  already  required  to  perform  the  same  as 
part  of  the  general  services  agreed  to  be  rendered  by 
it  thereunder. 

The  trial  court  refused  to  accept  the  defendant's 
theory  of  the  case  and  charged  the  jury  to  find  for  the 
plaintiff  the  reasonable  value  for  making  the  long  de- 
liveries mentioned.    By  exceptions  to  such  instmo- 
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tion,  and  to  the  refusal  of  the  court  to  charge  the 
jury  according  to  defendant's  interpretation,  and  by 
a  motion  for  a  directed  verdict  in  favor  of  the  de- 
fendant, the  question  is  raised  as  to  whether  or  not 
the  plaintiff  was  required  under  the  terms  of  the  agree- 
ment to  make  the  long  deliveries  as  a  part  of  the  gen- 
eral services  to  be  performed  by  it  during  the  10-year 
term  in  consideration  of  the  stipulated  sums  of  money 
to  be  paid  by  the  defendant.  The  only  question  in- 
volved depends  upon  the  construction  of  the  contract. 
Defendant's  counsel  urge  that  after  the  free  delivery 
system  was  extended  by  the  defendant,  by  paragraph 
8  of  the  agreement,  plaintiff  was  precluded  from  mak- 
ing  any  charge  against  addressees,  and  that  there  was 
no  express  obligation  in  the  contract  requiring  the 
defendant  to  pay  the  plaintiff  specially  for  making 
long  deliveries. 

1.  It  is  the  duty  of  the  court  to  construe  a  contract 
having  regard  to  the  intent  of  the  parties  as  expressed 
in  the  words  they  have  used:  2  Elliott  on  Contracts, 
§1507;  Arment  v.  Yamhill  Co.,  28  Or.  474,  479  (43 
Paa  653) ;  Smith  v.  Kerr,  108  N.  Y.  31,  37  (15  N.  E. 
70,  2  Am.  St.  Eep.  362) ;  Walker  v.  Tucker j  70  111.  527, 
532;  Mathews  v.  Phelps,  61  Mich.  327,  332  (28  N.  W. 
108,  1  Am.  St.  Eep.  581) ;  Wallowa  Lake  Amusement 
Co.  V.  HamUton,  70  Or.  433  (142  Pac.  321). 

2.  The  letter  of  notification  from  the  defendant  to 
the  plaintiff,  when  acceded  to  by  the  latter,  modified 
paragraph  8  of  the  contract  so  that  there  was  no  agree- 
ment as  to  compensation  for  deliveries  outside  the 
20-block  limit.  Under  the  contract,  as  so  changed, 
what  was  the  situation  of  the  parties  as  to  the  pay- 
ment of  this  service?  The  agreement  had  been  in 
force  for  a  long  time.  The  change  in  the  limits  of  the 
free  delivery  district  does  not  appear  to  have  been 
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in  the  contemplation,  of  the  contracting  parties  at  the 
time  of  the  original  agreement.  The  proviso,  in  para- 
graph 8, ' '  that  such  charges  shall  not  exceed  the  sums 
charged  by  other  telegraph  or  district  companies  in 
said  city  for  like  service,''  was  intended  to  regulate 
the  amounts  of  collection  from  addressees  in  order 
not  to  curtail  the  business  of  the  telegraph  company, 
and  not  to  stipulate  the  compensation  of  the  deliver- 
ing company  in  the  event  that  such  collections  should 
be  dispensed  with.  The  telegraph  company  during 
all  the  time  made  provisions  for  delivering  messages 
within  certain  limits  free  of  expense  to  the  addressees, 
yet  the  plaintiff  was  to  be  compensated  by  the  defend- 
ant for  services  within  such  free  delivery  districts. 
Nowhere  is  it  apparent  that  the  messenger  company 
should  perform  services  free  of  charge,  or  that  the 
rates  received  within  any  certain  limits  should  liqui- 
date or  affect  to  any  extent  the  payment  for  deliveries 
outside  such  limits.  No  good  reason  appears  to  war- 
rant the  belief  that  the  parties  intended  that  the  plain- 
tiff should  be  paid  for  making  deliveries  at  a  short 
distance  from  the  oflSce  and  receive  no  remuneration 
for  carrying  telegrams  a  longer  distance.  This  is  in- 
dicated both  by  the  terms  of  the  contract  and  the 
conduct  of  the  parties  thereunder.  The  change 
merely  extended  the  boundaries  of  the  free  delivery 
area.  The  subject  of  the  amount  to  be  paid  for  this 
particular  service,  after  the  change  in  the  system,  was 
not  embraced  within  the  terms  of  the  written  memo- 
randum. 

3,  4.  Where  a  certain  part  of  a  transaction  has 
been  embodied  in  a  single  writing,  but  another  part 
has  been  left  in  some  other  form,  the  rule  against  dis- 
puting the  terms  of  the  document  will  be  applicable 
to  so  much  of  the  transaction  as  is  so  embodied,  but 
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not  to  the  remainder :  4  Wigmore,  Ev.,  §  2430.  A  sub- 
sequent departure  from  the  terms  of  a  written  eon- 
tract  by  the  parties  and  mutually  acquiesced  in  abro- 
gates the  original  contract  to  that  extent.  A  written 
agreement,  except  when  prohibited  by  positive  law, 
may  be  modified  or  annulled  by  a  subsequent  valid 
oral  agreement  of  the  parties :  Zanello  v.  Iron  Works, 
62  Or.  213  (124  Pac.  660) ;  Pippy  v.  Winslow,  62  Or. 
219,  224  (125  Pac.  298). 

The  manager  of  the  plaintiff  company  testified,  in 
effect,  that  after  the  receipt  of  the  notice  not  to  charge 
he  communicated  with  Mr.  Annand,  the  manager  of 
the  defendant  company,  and  asked  him  who  would  pay 
for  the  long  deliveries,  and  was  assured  that  the 
Postal  Telegraph  Company  would  pay  the  same;  that 
after  that  telegrams  were  sent  out  under  that  arrange- 
ment. 

5.  Where,  after  a  contract  is  entered  into,  condi- 
tions materially  change  in  a  way  unforeseen  at  the 
date  of  the  agreement,  and  the  question  arises  as  to 
who  is  to  bear  the  expense,  the  party  then  agreeing  to 
assume  it  cannot,  after  the  work  is  done,  fall  back  on 
the  terms  of  the  original  contract :  Stewart  v.  Keteltas, 
22  N.  Y.  Super.  Ct.  (9  Bosworth)  261.  There  is  no 
more  certain  way  of  finding  out  what  the  contracting 
parties  meant  than  to  ascertain  what  they  have  actually 
done  in  carrying  out  the  contract.  By  so  doing  we 
learn  what  construction  the  parties  themselves  have 
placed  upon  the  terms  of  their  stipulation:  2  Page, 
Contracts,  §  1126;  Brooklyn,  L.  Ins.  Co.  v.  Butcher,  95 
17.  S.  269,  272  (24  L.  Ed.  410) ;  Hall  v.  French  Wine 
Co.,  149  App.  Div.  609  (134  N.  T.  Supp.  158) ;  Lowrey 
V.  Eawaii,  206  U.  S.  206  (51  L.  Ed.  1026,  27  Sup.  Ct 
Eep.  622). 
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6.  There  was  practically  no  dispute  that  the  con- 
tract was  changed.  It  was  therefore  proper  for  the 
court  to  construe  it  as  modified ;  and  to  submit  to  the 
jury  the  determination  of  the  amount  of  the  reason- 
able value  of  the  services. 

The  interpretation  of  the  contract  by  the  learned 
judge  was  correct. 

The  judgment  of  the  lower  court  will  therefore  be 
affirmed.  Affibiibd. 

Mb.  Chief  Justice  Moobb,  Mb.  Justice  Eakik  and 
Mb.  Justicb  Habbis,  concur. 


Argued  January  19,  affirmed  January  26,  1915. 

KINNEY  V.  ECKENBERGER. 

(145  Pae.  665.) 

Broken — ^Blght   to   Oompensatlon— FftUnre   to   Complete   Ck>ntract — 
'Tnrcliase.** 

1.  Plaintiff  agreed,  in  consideration  of  assistance  rendered  him 
by  defendant  in  securing  an  option  on  land  owned  by  the  S.  Com- 
pany, to  pay  defendant  a  specified  commission  in  ease  he  purchased  the 
property  or  it  was  purchased  by  other  parties  through  him;  it  being 
understood  that  plaintiff  would  purchase  the  land  for  the  purpose  of 
reselling  it.  Plaintiff  procured  from  C.  and  S.  an  option  to  purchase 
the  property  or  the  stock  of  the  S.  Company  at  the  election  of  the 
sellers,  and  the  time  for  making  payment  was  subsequently  extended 
by  an  agreement  providing  that  plaintiff  agreed  to  purchase  such  of 
the  capital  stock  as  might  be  in  the  hands  of  C.  and  8.,  the  value  of 
the  balance  to  be  deducted  from  the  price,  and  that  plaintiff  agreed 
not  to  raise  any  question  as  to  the  ownership  of  the  land;  this,  how- 
ever, referring  to  certain  minor  defects  in  the  S.  Company's  title.  A 
third  agreement  recited  that  plaintiff  had  forfeited  his  right  to  pur- 
chase the  property  or  stock  and  pravided  that  he  should  be  given  an 
opportunity  to  purchase  such  stock  until  a  specified  date.  The  S. 
Company  had  no  marketable  title  to  a  large  part  of  the  land,  and 
plaintiff  did  not  exercise  his  option  to  purchase.  Held,  that  all  of 
the  agreements  with  C.  and  S.  were  options,  though  the  second  agree- 
ment somewhat  indicated  that  plaintiff  had  electeid  to  purchase  the 
property,  and,  as  plaintiff  never  purchased  the  property,  the  broker 
was  not  entitled  to  the  specified  commission,  as  "purchase"  as  used 
in  the  agreement  meant  the  acquisition  of  title  or  interest  in  prop- 
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erty,  an  executed  and  not  an  executory  contract,  and  an  option  to 
buy  was  not  an  actual  purchase  nor  an  executed  contract  of  purchase. 

[As  to  when  a  broker  becomes  entitled  to  comnussions,  see  note 
in  28  Am.  St.  Bep.  546.] 

Cancellation  of  Inatmmenta— Mistake  of  Fact. 

2.  The  agreement  between  plaintiff  and  defendant  having  been 
entered  into  under  a  mutual  mistake  as  to  the  S.  Company's  title  to 
the  land,  plaintiff  should  be  relieved  from  the  obligation  thereof  and 
the  agreement  should  be  canceled. 

[As  to  rescission  or  cancellation  of  instrument  for  negligent 
mistake  of  one  party,  see  note  in  Ann.  Cas.  1913A,  4S2.] 

Brokers— Rigbt  to  Oompeneatlon — Failure  to  Complete  Contract. 

3.  A  marketable  title  in  fee  simple  to  property  desired  to  be  pur- 
chased  by  a  principal  is  necessary  to  sustain  a  broker's  claim  for  com- 
missions when  the  purchaser  has  not  entered  into  a  binding  contract 
to  purchase. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Beak. 

This  is  a  suit  by  M.  J.  Kinney  against  H.  C.  Ecken- 
berger  to  enjoin  the  defendant  from  prosecuting  a  cer- 
tain action  at  law  and  for  the  cancellation  of  a  con- 
tract sued  upon  in  that  action.  A  decree  was  rendered 
in  favor  of  the  plaintiff,  and  the  defendants  appeals. 

About  the  1st  of  March,  1902,  the  plaintiff  desiring 
to  obtain  an  option  to  purchase  the  land  of  the  South- 
ern Oregon  Company  in  the  counties  of  Coos  and 
Douglas  in  this  state,  and  having  been  advised  that 
one  Frank  Hoberg  was  in  a  position  to  be  of  assistance 
to  him  in  the  matter,  went  to  interview  him  at  the 
office  of  the  defendant  Eckenberger  where  he  had  desk 
room.  Hoberg  was  out  of  the  city,  but  plaintiff  in- 
formed Eckenberger  of  his  wish,  and  defendant  said  he 
would  assist  the  plaintiff  in  his  efforts  for  a  com- 
pensation and  would  use  his  influence  with  Hoberg  to 
bring  about  the  desired  results.  Plaintiff  thereupon 
made  the  following  agreement  with  defendant: 
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**  Portland,  Oregon,  March  1,  1902. 
*'In  consideration  of  valuable  assistance  rendered  to 
me  by  H.  C.  Eckenberger  in  securing  an  option  on 
the  property  of  the  'Southern  Oregon  Company,' 
located  in  the  counties  of  Coos  and  Douglas,  State  of 
Oregon,  I  hereby  agree  that  in  case  I  purchase  said 
property,  or  if  the  property  is  purchased  by  other 
parties  through  me,  to  pay  to  the  said  H.  C.  Ecken- 
berger a  commission  of  2%%  on  basis  of  price  of  six 
hundred  thousand  dollars  ($600,000.00). 

''[Signed]     M.  J.  Kinney.'' 

Soon  after  this  plaintiff  went  to  Boston,  Massachu- 
setts, and  interviewed  Prosper  W.  Smith  and  William 
W.  Crapo.  Hoberg  gave  him  a  letter  of  introduction 
to  Elijah  Smith  of  Boston  and  also  sent  a  telegram 
announcing  his  coming.  Prior  to  that  time  Hoberg 
had  an  agent 's  option  contract  upon  the  property  men- 
tioned and  was  supposed  to  have  some  influence  with 
the  owners.  Plaintiff's  trip  resulted  in  an  agreement 
on  the  15th  day  of  March,  1902,  with  William  Crapo 
and  Prosper  Smith,  acting  in  behalf  of  the  stockholders 
of  the  S.  0.  Company,  the  owner  of  the  property, 
whereby  plaintiff  paid  them  $5,000,  and  secured  an  op- 
tion to  purchase,  within  three  months  of  that  date,  the 
property  of  the  S.  0.  Company,  or  all  the  stock  of  such 
company  for  the  sum  of  $600,000,  by  the  payment  of 
$60,000  August  1,  1902,  and  the  sum  of  $535,000  within 
six  months,  from  the  date  of  his  election  to  avail  him- 
self of  his  rights  to  purchase  the  property.  In  the 
event  of  a  purchase  the  sellers  could  at  their  election 
deliver  the  stock  or  the  property  of  the  company  in 
fulfillment  of  their  agreement.  It  was  agreed  that, 
if  the  sellers  elected  to  deliver  the  property  of  the  S.  0. 
Company,  title  thereto  should  be  free  and  clear.  On 
December  15,  1902,  by  a  supplementary  agreement  be- 
tween the  same  parties,  Crapo  and  Smith  agreed  to 
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extend  the  time  of  payment  on  the  contract  of  March 
15, 1902,  due  on  that  date,  until  January  15, 1903,  with- 
out grace,  on  the  following  conditions,  among  others: 

'*  Interest  on  the  deferred  payment  shall  continue  as 
heretofore  at  five  (5)  per  cent  per  annum  until  date 
of  payment;  payment  to  be  made  in  Boston,  Massachu- 
setts. Mr.  Kinney  agrees  to  purchase  such  amount  of 
the  capital  stock  of  the  S.  0.  Company,  as  may  be  in 
the  hands  of  Crapo  and  Smith  at  the  date  of  the  final 
payment,  not  less  than  13,369  shares.'' 

Crapo  and  Smith  also  agreed  to  deliver  to  Kinney 
the  1,547  shares  of  the  stock  which  belonged  to  the 
S.  O.  Company,  as  soon  as  the  same  could  be  pur- 
chased, and  not  later  than  March  1,  1903.  Such  stock 
of  the  capital  of  15,000  shares  as  might  not  be  in  the 
hands  of  Crapo  and  Smith  or  not  delivered  would  be 
taken  to  be  worth  $41  per  share  and  deducted  from 
the  final  payment.  The  following  paragraph  is  con- 
tained in  that  agreement: 

' '  It  having  been  represented  that  there  is  some  ques- 
tion in  regard  to  some  of  the  land  which  is  on  the 
list  of  land  supposed  to  be  owned  by  the  S.  0.  Com- 
pany, although  Mr.  Kinney  agreeing  to  buy  the  stock 
of  the  Company  of  course  assumes  the  responsibility 
of  the  title  to  such  land,  but  in  order  to  make  it  clearly 
understood  between  the  parties  hereto,  Mr.  Kinney 
agrees  not  to  raise  any  question  as  to  the  ownership 
of  that  land  by  the  S.  0.  Company.  Whatever  title 
there  may  be  in  the  S.  0.  Company  to  this  property 
is  conveyed  to  Mr.  Kinney.'' 

On  February  20,  1903,  the  same  parties  entered  into 
a  third  agreement,  in  which  the  two  former  ones  were 
referred  to,  and  which  further  recited  that : 

*  *  Kinney  has  failed  and  neglected  to  make  payment 
as  stipulated  and  has  forfeited  all  right  to  purchase 
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said  property  or  stock  and  the  money  whicli  has  been 
paid  by  him. '  * 

It  was  agreed  that  for  a  specified  consideration  "the 
said  Crapo  and  Smith,  representing  the  stockholders 
of  the  Southern  Company,  grant  to  said  Kinney  the 
opportunity  to  purchase  the  stock  of  the  S.  0.  Com- 
pany until  April  10,  1903.''  It  was  stipulated  that 
all  sums  paid  by  Kinney  should  be  retained  by  Crapo 
and  Smith  in  the  event  the  contract  was  not  carried 
out  by  Kinney.  The  latter  bases  his  complaint  upon 
the  following  facts:  That  he  was  induced  to  enter 
into  the  written  agreement  for  commissions  of  March 
1,  1902,  by  Eckenberger's  false  and  fraudulent  repre- 
sentations; that  Eckenberger  performed  no  service 
whatever  for  him  in  procuring  the  option  thereof 
referred  to,  except  the  letter  of  Hoberg  to  Elijah 
Smith  which  was  not  used,  and  the  telegram  sent  by 
Hoberg,  and  that  Eckenberger  was  not  instrumental 
in  obtaining  the  option ;  that  plaintiff  never  purchased 
the  real  property  and  that  it  was  never  purchased  by 
other  parties  through  him.  The  property  of  the  S. 
0.  Company  referred  to  in  the  written  agreement  for 
commissions  consisted  of  103,000  acres  of  land,  of 
which  95,345.12  acres  were  granted  to  the  State  of 
Oregon  by  an  act  of  Congress  passed  March  3,  1869, 
entitled  **An  act  granting  lands  to  the  State  of  Ore- 
gon to  aid  in  the  construction  of  a  military  wagon 
road  from  the  navigable  waters  of  Coos  Bay  to  Rose- 
burg  in  said  state,''  and  attempted  to  be  conveyed 
to  the  Coos  Bay  Wagon  Road  Company,  a  corpora- 
tion, by  an  act  of  the  legislature  of  Oregon  passed 
October  22,  1870,  purporting  to  grant  to  said  company 
''all  lands,  rights  of  way,"  and  all  other  rights  granted 
to  the  state  by  said  act  of  Congress  ''for  the  purpose 


Jan.  1915.]  Kinney  v.  Eckenbesohel  447 

of  aiding  said  company  in  constructing  the  road  men- 
tioned in  said  act  of  Congress  and  upon  the  conditions 
and  limitations  therein  prescribed.''*  About  May  31, 
1875,  thip  property  was  attempted  to  be  transferred 
by  the  Coos  Bay  Wagon  Road  Company  to  one  A.  R. 
Woodruff,  under  the  name  of  John  Miller,  through 
whom  the  S.  0.  Company  derives  all  the  title  to  such 
lands  that  it  ever  held;  that  by  reason  thereof,  and 
because  of  the  conditions  and  restrictions  in  the  grant, 
the  S.  0.  Company  never  acquired  any  good  or  com- 
mercial title  to  95,345.12  acres  of  the  land;  that  the 
option  thereon  of  March  15,  1902,  was  wholly  inopera- 
tive and  void ;  that  Kinney  could  not  at  any  time  pur- 
chase the  land,  nor  the  S.  0.  Company  sell  or  convey 
the  same,  and  that  no  purchase  thereof  was  ever  made 
or  could  be  made;  that  said  95,345.12  acres  of  land 
was  very  valuable  timber  land  and  constituted  nine 
tenths  of  the  value  of  the  103,000  acres  referred  to 
in  the  agreement  for  commissions  and  without  which 
the  option  would  be  of  no  value ;  that  this  was  under- 
stood between  Kinney  and  Eckenberger;  that  by  rea- 
son of  the  defect  in  title  Kinney  was  unable  to  secure 
the  real  property  mentioned  and  lost  $80,000  in  partial 
payments  made  upon  the  option  contracts,  and  dam- 
ages  in  excess  of  $100,000;  that  a  valid  purchase  or 
sale  of  the  title  to  said  95,345,12  acres  of  timber  land 
rmder  the  option  was  a  condition  precedent  to  any 
claim  for  commissions  by  Eckenberger  for  securing 
the  option  or  assisting  to  procure  the  same;  that  both 
Kinney  and  Eckenberger  understood  and  believed  at 
the  time  the  agreement  was  entered  into  that  the  S.  O. 
Company  was  the  owner  in  fee  simple  of  the  95,345.12 
acres  of  timber  land  free  from  all  defects  and  encum- 
brances, and  could  give  a  good  commercial  title  there- 
to; that  Kinney  could  secure  the  same  under  the  op- 
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tion;  that  they  were  mutually  mistaken  in  regard 
thereto  and  entered  into  the  agreement  solely  and  only 
by  reason  of  such  belief  and  mutual  mistake,  and  would 
not  have  done  so  otherwise ;  that  the  agreement  is  in- 
equitable and  invalid;  that  at  divers  times  he  had 
paid  Eckenberger  $6,980  to  avoid  litigation. 

Defendant  Eckenberger  alleges  that  the  condtions  of 
the  contract  have  been  fulfilled,  and  that  through  his 
influence  plaintiff  obtained  an  option  upon  such  prop- 
erty ;  that  the  amount  less  the  sum  paid  left  a  balance 
of  $17,399.79.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Chamberlain,  Thomas  <&  Kraemer,  with  an 
oral  argument  by  Mr.  Warren  E.  Thomas. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Watson  &  Beekman  and  Mr.  Albert  M.  Smith, 
with  oral  arguments  by  Mr.  Benjamin  B.  Beekman 
and  Mr.  Smith. 

Mb.  Justice  Bean  delivered  the  opinion  of  the 
court. 

1,  2.  There  is  but  little  controversy  in  regard  to  the 
facts  in  the  case.  It  appears  from  the  evidence  that 
Kinney  expended  a  large  sum  of  money  in  cruising 
the  timber  on  the  land  and  endeavored  to  make  a  sale 
of  the  property;  that  negotiations  were  had  with  sev- 
eral responsible  persons,  among  the  last  of  whom  was 
a  Mr.  Woods  of  San  Francisco  who  examined  the  land 
carefully;  that  when  Kinney  was  called  to  San  Fran- 
cisco and  went  there  expecting  to  close  the  deal  with 
Mr.  Woods,  thinking  the  negotiations  for  a  sale  of  the 
property  were  about  completed,  a  telegram  published 
in  a  newspaper  came  from  Coos  Bay  reading  that  100 
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persons  had  made  application  to  the  government  for 
the  land.  Mr.  Woods  said  that  he  did  not  want  to 
huy  a  lawsuit,  and  that  the  deal  was  all  off.  It  ap- 
pears that  Kinney  was  unable  to  make  any  sale  on 
account  of  litigation  questioning  the  title  to  the  land. 
The  plaintiff  asserts  and  is  uncontradicted  that  the 
defects  referred  to  in  the  second  agreement  made  with 
Crapo  and  Smith  had  reference  to  about  70  minor  de- 
fects in  the  title  to  a  small  portion  of  the  property 
near  Coos  Bay  and  did  not  refer  to  the  timber  land. 
From  a  careful  examination  of  the  three  option  con- 
tracts above  alluded  to,  it  appears  that  Kinney  ob- 
tained only  an  option  to  purchase  nearly  all  the  shares 
of  stock  of  the  S.  0.  Company.  It  was  considered 
that  by  obtaining  all  this  stock  the  title  to  the  land 
would  be  obtained.  By  subsequent  developments  it 
was  proved  otherwise.  The  agreement  between  Kin- 
ney and  Eckenberger  based  the  payment  of  commis- 
sion to  Eckenberger  upon  a  condition  precedent.  Kin- 
ney thereby  agreed  that  if  he  purchased  the  property, 
or  if  it  was  purchased  by  other  parties  through  him, 
he  would  pay  the  stipulated  commission.  Kinney 
never  purchased  the  property,  nor  did  any  other  par- 
ties. Therefore,  according  to  the  agreement,  he  did 
not  become  liable  for  the  commission :  Barney  v.  Giles, 
120  111.  154  (11  N.  E.  206) ;  Hill  v.  Dakin,  162  Iowa, 
103  (143  N.  W.  821) ;  Allen  v.  Philips,  2  Litt.  (12  Ky.) 
1;  Atlantic  Avenue  R  .JR.  Co.  v.  Johnson,  134  N.  Y.  375 
(31  N.  E.  903).  It  was  well  known  and  understood  by 
Eckenberger  that  Kinney's  object  in  obtaining  an  op- 
tion on  the  land  was  to  make  a  sale  thereof  to  some 
other  party  at  a  profit.  It  was  not  expected  or  con- 
templated that  Kinney  would  purchase  the  land  for 
himself.    In  order  for  him  to  make  such  a  sale  or 

74  Dr.— 29 


450  Kinney  v.  EcKENBEBOEa.  [74  Or. 

for  an  option  to  purchase  to  be  of  any  value  to  him, 
it  was  necessary  that  it  should  give  him  the  privilege 
of  purchasing  a  good  marketable  title  to  the  land. 
Whatever  the  outcome  of  the  litigation  relative  to  the 
title  to  the  land  may  be,  it  is  certain  that  neither 
Crapo-nor  Smith,  nor  the  other  stockholders  of  the 
S.  0.  Company,  nor  the  company  itself,  could  give 
Kinney  a  valid  option  to  purchase  the  land  described 
or  convey  a  good  marketable  title  thereto.  Under 
these  circumstances,  Kinney  could  not  make  a  deal  or 
sale  so  as  to  realize  a  profit.  The  agreement  between 
Kinney  and  Eckenberger,  the  terms  of  which  are  very 
general,  was,  in  effect,  as  explained  by  the  evidence, 
an  agreement  to  divide  commissions  or  profits  on  the 
contemplated  deal.  Hoberg,  with  whom  Eckenberger 
was  to  work  in  order  to  obtain  an  option  on  the  land, 
had  held  an  option  on  the  land  a  short  time  prior 
thereto,  and  the  matter  was  well  understood  by  both. 
Under  the  authority  of  Roche  v.  Smith,  176  Mass. 
595  (58  N.  E.  152,  79  Am.  St.  Bep.  345,  51  L.  R.  A. 
511),  and  other  like  cases,  it  is  urged  by  counsel  for 
defendant  that  where  a  broker  finds  a  person  from 
whom  the  broker's  principal  desires  to  purchase  prop- 
erty, and  such  principal  makes  a  valid  agreement  with 
the  persons  produced  by  the  broker,  the  latter  has 
earned  his  commission,  even  if  it  turns  out  that  the 
customer  or  seller  cannot  make  a  good  title  and  the 
land  is  not  conveyed,  provided  the  broker  acted  in 
good  faith  in  the  transaction.  The  only  difficulty  with 
this  proposition  of  law  is  in  its  application  to  the  facts 
in  the  case  at  bar.  For  some  reason,  and  apparently 
a  wise  one,  Messrs.  Crapo  and  Smith  cautiously  avoided 
executing  a  contract  giving  Kinney  an  option  to  pur- 
chase the  land  desired.  They  simply  gave  an  option 
on  the  capital  stock  of  the  S.  0.  Company,  or  the 
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property,  retaining  to  themselves  the  right  to  elect 
which  should  be  transferred,  and  in  the  subsequent 
contracts  with  Kinney  extending  the  time  of  the  option 
it  was  plainly  provided  that  the  shares  of  stock  were 
all  they  proposed  to  sell.  As  to  the  contracts  between 
Eanney,  Crapo  and  Smith,  the  first  and  third  were 
plainly  option  agreements.  While  the  second  recites 
that  the  time  for  making  payment  is  extended  and 
somewhat  indicates  that  Kinney  had  elected  to  pur- 
chase the  property,  we  think  the  effect  of  the  contract 
was  simply  to  extend  the  time  of  the  option  contract, 
by  extending  the  time  of  the  payment.  This  conclu- 
sion is  confirmed  by  the  language  of  the  third  agree- 
ment, which  purports  to  continue  the  former  stipula- 
tions in  force  and  does  not  appear  to  be  of  any  more 
or  less  scope  than  those.  This  third  contract  is  cer- 
tainly no  more  than  an  option,  and  recites  that  Kin- 
ney had  forfeited  his  right  to  purchase  the  shares  of 
stock.  The  most  that  appears  from  the  whole  trans- 
action is  an  intention  to  purchase  a  portion  of  the 
shares  of  the  stock.  Therefore  Kinney,  the  principal, 
never  made  a  valid  agreement  to  purchase  the  prop- 
erty referred  to  in  his  contract  with  Eckenberger,  and 
the  latter,  the  broker,  never  earned  his  stipulated  com- 
mission. 

3.  The  word  ** purchase,''  as  used  in  the  written 
agreement  between  the  plaintiff  and  the  defendant,  is 
unqualified  by  the  context,  and  means,  as  there  used, 
the  acquisition  of  title  or  interest  in  property,  an 
executed  and  not  an  executory  contract:  4  Kent  (14 
ed.),  441;  23  Am.  &  Eng.  Ency.  Law  (2  ed.),  462; 
Hessell  v.  Johnson,  70  Wis.  538,  539  (36  N.  W.  417). 
An  option  to  buy  on  condition  of  making  specified 
payments  at  specified  dates  is  not  an  actual  purchase 
nor  an  executed  contract  of  purchase;  Darr  v.  Mum- 
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mert,  57  Neb.  378  (17  N.  W.  767) ;  Heimherger  v.  Rudd, 
30  S.  D.  289  (138  N.  W.  374,  377) ;  Dwyer  v.  Raborn, 
6  Wash.  213  (33  Pac.  350).  A  marketable  title  in 
fee  simple  to  property  desired  to  be  purchased  by  a 
principal  is  necessary  in  order  to  sustain  a  claim  for 
commissions  by  a  broker  when  the  purchaser  has  not 
entered  into  a  binding  contract  to  purchase  with  the 
seller:  Beach  v.  Steele,  12  N.  H.  82;  Lockwood  v. 
Halsey,  41  Kan.  166  (  21  Pac.  98).  At  the  time  of 
the  contract  in  suit,  both  parties  thereto  believed,  as 
did  people  in  general,  that  the  S.  0.  Company  had  a 
good  title  to  the  95,345.12  acres  of  land,  the  main  part 
of  the  timber  tract  for  which  plaintiflF  was  anxious  to 
negotiate.  There  was  a  mutual  mistake  made  by  the 
parties  as  to  the  subject  matter  of  the  contract  of 
March  1,  1902.  There  was  in  reality  no  meeting  of 
the  minds  of  the  parties  in  regard  to  the  property  as 
it  really  existed.  It  would  be  unjust  and  inequitable 
to  permit  the  defendant  to  enforce  the  contract  and 
compel  the  plaintiff  to  pay  commissions  for  assisting 
to  do  a  thing  that  was  impossible.  The  circumstances 
under  which  the  agreement  was  made  and  the  object 
in  view  must  be  considered  in  giving  meaning  to  the 
ambiguous  terms.  The  plaintiff  should  be  relieved 
from  the  obligation  of  the  contract,  and  the  same 
should  be  canceled:  Nordyke  <&  M.  Co.  v.  Kehlor,  155 
Mo.  643  (78  Am.  St.  Rep.  600,  607,  56  S.  W.  287. 
It  is  said  in  20  Am.  &  Eng.  Ency.  Law,  page  812: 

'*  Contracts  are  daily  made  upon  the  assumption  of 
certain  facts,  and  the  parties  give  their  assent,  not 
absolutely,  but  upon  the  implied  condition  that  the 
reality  conforms  to  the  assumption.  If  it  should  prove 
otherwise,  the  condition  is  broken  and  equity  relieves 
from  the  apparent  agreement  because  there  is  no  real 
assent. ' ' 
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At  page  813  of  the  same  work  it  is  said : 

**The  existence  of  a  subject  matter  being  essential 
to  every  contract,  it  follows  that  the  mistake  of  the 
parties  in  supposing  something  to  exist  which  does 
not  exist  invalidates  any  contract  in  respect  thereto, 
except,  of  course,  where  the  uncertainty  of  the  exist- 
ence of  the  thing  is  the  very  essence  of  the  agreement. 
Thus,  if  after  an  agreement  for  the  collection  of  a  claim 
it  appears  that  the  claim  had  been  allowed  before  the 
contract  was  made,  or  if,  after  a  contract  for  the  sale 
of  real  property,  it  turns  out  that  by  the  operation 
of  some  settled  principle  of  law  of  which  both  parties 
were  alike  ignorant  the  party  who  contracted  to  sell 
had  in  fact  no  title  to  the  land.  *  *  In  all  these  cases 
the  contract  is  voidable.'* 

At  page  818,  supra,  we  read : 

*'A  mistake  of  fact  is  no  less  such  for  Having  been 
induced  by  a  mistake  of  law,  *  *  and  equity  will  re- 
lieve against  a  mistake  in  respect  thereto  as  against 
other  mistakes  of  fact.'* 

In  so  far  as  the  contract  between  the  plaintiff  and 
the  defendant  bears  thereon  at  the  time  of  the  making 
thereof,  all  the  property  of  the  S.  0.  Company  might 
as  well  have  been  washed  away  or  destroyed  by  an 
earthquake.  It  would  then  have  been  just  as  properly 
a  subject  matter  of  the  contract  as  it  was  under  the 
conditions  shown  in  the  record. 

The  equities  are  with  the  plaintiff.  The  decree  of 
the  lower  court  is  therefore  affirmed.        Affirmed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Bubnbtt  and 
Mb.  Justice  Benson,  concur. 
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Argued  January  14,  appeal  dismiBsed  January  26,  1915. 

FBANCIS  V.  SCHUMAN. 

(145  Pac.  668.) 

Appeal  and  Error— DlsmlBsal— Moot  Qaestioiis. 

1.  Where,  pending  appeal  from  a  decree  diBmiasing  a  suit  against 
the  state  printer  to  restrain  performance  of  an  alleged  contract  with 
certain  printing  organizations  relating  to  the  general  employment  of 
printers  in  the  state  printing  office,  the  term  of  office  of  the  state 
printer  expired,  so  that  any  injunction  that  might  be  issued  against 
him  would  be  nugatory,  the  appeal  would  be  dismissed. 

From  Marion:  William  Galloway,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

This  is  a  suit  brought  by  W.  C.  Francis,  James 
Archer  and  F.  B.  Bussard,  all  taxpayers  of  the  state, 
the  last  two  named  being  experienced  printers,  against 
R.  A.  Harris,  state  printer,  the  Governor,  Secretary 
or  State,  and  State  Treasurer  of  the  State  of  Oregon, 
composing  the  state  printing  board,  and  the  individual 
members  of  the  Allied  Printing  Trades  Council  of 
Salem,  Oregon,  the  Capital  Typographical  Union  No. 
210,  and  the  Salem  Printing  Pressmen  and  Assistants 
Union  No.  247 ;  all  being  voluntary  organizations.  The 
purpose  of  the  suit  was  to  enjoin  the  carrying  out  of  a 
certain  contract  entered  into  between  B.  A.  Harris, 
state  printer,  and  the  above  printing  organizations, 
relating  to  the  general  employment  of  printers  in  the 
state  printing  office,  the  scale  of  wages  to  be  paid,  and 
the  use  of  the  Union  label  of  such  associations  upon 
state  printing,  and  to  enjoin  the  paying  of  employees 
engaged  under  the  contract.  Upon  a  hearing  May  4, 
1914,  the  Circuit  Court  sustained  a  demurrer  to  the 
complaint  and  dissolved  the  temporary  injunction. 
Plaintiffs  not  desiring  to  plead  further,  a  decree  was 
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entered  in  favor  of  the  defendants  and  against  the 
plaintiffs.    From  this  the  plaintiffs  appeal. 

Appeal  Dismissed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur  <&  Spencer  and  Mr.  A.  L.  Clark,  with 
an  oral  argument  by  Mr.  Schuyler  C.  Spencer. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Ernest  R.  Ringo,  District  Attorney,  Mr.  Joseph 
A.  Benjamin,  Assistant  Attorney  General,  Mr.  James 
W.  Crawford,  Assistant  Attorney  General,  with  oral 
arguments  by  Mr.  Ringo  and  Mr.  Benjamin. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Since  the  rendition  of  the  decree  the  term  of  office 
of  Mr.  B.  A.  Harris,  as  state  printer,  has  expired.  He 
has  ceased  to  officiate  in  that  capacity,  and  is  no 
longer  in  a  position  to  employ  any  persons  in  the  state 
printing  office  to  be  paid  by  the  state,  or  to  fix  the 
wages  of  employees,  control  or  use  the  union  label  in 
the  printing  office,  or  in  any  manner  to  enforce  or 
carry  into  effect  the  contract  to  which  reference  is 
made. 

It  is  alleged  in  the  complaint  that  "the  said  state 
printing  board  have  at  no  time,  by  any  action  on  the 
part  of  the  said  board,  authorized  or  empowered  the 
said  B.  A.  Harris  to  enter  into  said  contract";  that 
the  same  was  without  the  authority  of  the  board  and 
has  not  been  ratified  by  it;  and  that  the  contract  is 
illegal.  It  is  not  alleged,  nor  was  it  suggested  at  the 
argument,  that  the  state  printing  board,  or  any  pres- 
ent state  officer,  intends  or  will  attempt  to  carry  out 
the  provisions  of  the  contract,  or  that  the  alleged 
agreement  is  in  any  way  binding  upon  the  board  or 
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other  state  oflScers.  The  state  printing  board  ap- 
pointed Mr.  Arthur  Lawrence  as  state  printer  in  place 
of  R.  A.  Harris,  who  formerly  served  in  that  capacity. 
On  January  1,  1915,  the  newly  appointed  officer  en- 
tered upon  the  discharge  of  his  duties.  It  therefore 
clearly  appears  that  the  reason  for  the  injunction 
prayed  for  has  ceased  to  exist ;  that,  if  the  same  were 
granted,  it  would  be  of  no  force.  An  injunction  will 
not  be  maintained  when  it  is  manifest  that  its  continu- 
ance would  be  useless:  2  High  on  Injunctions  (4  ed.), 
§  1495.  It  is  a  well-settled  general  rule  that  an  Appel- 
late Court  cannot,  in  the  absence  of  express  statutory 
authority,  assume  jurisdiction  of,  or  render  opinions 
which  will  be  of  any  binding  force  upon,  an  abstract 
question  of  law,  unless  it  is  involved  in  a  substantial 
controversy  existing  between  adverse  parties  and 
brought  before  such  court  for  review  in  the  manner 
prescribed  by  law:  Jacksonville  School  Dist.  v. 
Crowell,  33  Or.  11,  13  (52  Pac.  693);  Moores  v. 
Moores,  36  Or.  261,  264  (59  Pac.  327) ;  State  ex  rel.  v. 
Grand  Jury,  37  Or.  542,  543  (62  Pac.  208) ;  Oregon 
Electric  By,  Co,  v.  Terwxlliger  Land  Co.,  51  Or.  107, 
114  (93  Pac.  334,  930) ;  Thomas  v.  Booth-Kelly  Co.,  52 
Or.  534  (97  Pac.  1078,  132  Am.  St.  Rep.  713) ;  EUers 
Piano  House  v.  Pick,  58  Or.  54,  56  (113  Pac.  54).  In 
the  case  at  bar  there  is  nothing  at  the  present  time 
upon  which  the  writ  of  injunction  could  act.  It  would 
be  of  no  efficacy. 

Nothing  remains  before  the  court,  except  a  moot 
question  of  law,  and  therefore  the  appeal  should  be 
dismissed ;  and  it  is  so  ordered.      Appeal  Dismissed. 

Mb.  Chief  Justce  Moobe,  Mb.  Justgb  Eakin  and 
Mb.  Justice  Habbis  concur. 


Jan.  1915.]        Pebdebick  &  Nelson  v.  Bard.  457 


Argued  January  20,  affirmed  January  26,  1915. 

FREDERICK  &  NELSON  v.  BARD.* 

(145  Pac.  669.) 

Kew  Trial — ^Trial — ^Improper  Verdict— Correction. 

1.  Where  under  the  pleadings  the  utmost  possible  verdict  that 
eonld  have  been  rendered  for  defendant  was  the  difference  between 
the  principal  and  interest  due  on  the  notes  sued  on  and  $950  pleaded 
by  him  as  a  counterclaim,  but  the  jury  returned  a  verdict  for  de- 
fendant against  plaintiff  for  $950,  the  proper  remedy  was  to  submit 
the  case  to  the  jury  for  correction  of  the  verdict,  as  provided  by  Sec- 
tion 150,  L.  O.  It.,  and  not  to  grant  a  new  trial. 

New  Trial— Judgment— Vacation  by  Gonrt  Sua  Sponte. 

2.  Where  the  court  has  entered  judgment  on  an  erroneous  verdict, 
it  haa  jurisdiction  sua  sponte  to  set  it  aside  and  grant  a  new  trial. 

[As  to  power  of  court  to  grant  new  trial  of  its  own  motion,  see 
note  in  Ann.  Cas.  1914A,  412.] 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Frederick  &  Nelson,  a  corpora- 
tion, against  W.  H.  Bard,  and  is  the  second  appeal  in 
this  case.  The  following  statement  is  adapted  from 
the  former  opinion  reported  in  66  Or.  259  (134  Pac. 
318) : 

'*The  plaintiff,  Frederick  &  Nelson,  a  corporation, 
declares  in  the  usual  form  upon  two  promissory  notes 
executed  and  delivered  to  it  by  W.  H.  Bard,  amount- 
ing together  to  $750  of  principal,  besides  interest,  as 
stated  in  the  complaint.  The  answer  admits  the  ac- 
tual execution  of  the  notes,  but  makes  two  aflSirmative 
defenses.  The  first  is,  in  substance,  that  the  notes 
were  executed  without  consideration,  specifying  under 
this  head  that  the  plaintiff  had  agreed  to  give  him  10 
per  cent  copimission  on  the  sale  of  all  goods  by  it, 
either  to  himself  or  brought  about  by  his  procurement, 
that  by  virtue  of  that  contract  he  had  earned  com- 

•Por  cases  passing  upon  the  right  of  the  court  to  grant  a  new  trial 
on  its  own  motion,  or  on  grounds  other  than  those  urged  by  the  mov- 
ing party,  see  note  in  40  L.  B.  A.  (N.  8.)  291,  Beporteb. 
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missions  largely  in  excess  of  the  notes  in  question,  and 
that  when  they  were  executed  the  plaintiff  falsely 
represented  to  him  that  he  had  already  been  credited 
and  paid  those  commissions  in  the  settlement  of  an 
account  wKich  the  defendant's  former  wife  had  con- 
tracted with  the  plaintiff,  and  which  the  defendant 
had  assumed  and  agreed  to  pay,  and  that  the  amount 
represented  by  the  notes  was  due  from  the  defendant 
to  the  plaintiff  over  and  above  the  commissions.  The 
second  affirmative  defense  is  also  based  on  the  alleged 
contract  for  conunissions,  and  is  interposed  as  a 
counterclaim  to  the  amount  of  $950.  The  reply 
traverses  the  new  matter  of  the  answer. ' ' 

After  the  trial  the  jury,  on  October  28,  1913,  re- 
turned into  court  the  following  verdict: 

**We,  the  jury  in  the  above-entitled  action,  find  for 
the  defendant  therein,  our  verdict  being  that  he  have 
judgment  against  the  plaintiff  in  the  sum  of  $950.00/' 
[Signed  by  the  foreman.] 

The  following  occurred  after  the  judge  had  read  the 
verdict : 

*'The  Court:  Gentlemen,  that  verdict  cannot  stand. 
I  am  not  going  to  allow  this  verdict  to  stand ;  this  man 
here  wrote  letters  time  and  time  again  in  which  he  ad- 
mitted he  owed  these  notes;  now,  he  is  a  lawyer,  and 
he  knew  perfectly  well  what  he  was  doing,  and  if  any- 
body thinks  I  am  going  to  allow  those  people  over 
there  to  be  robbed  in  this  manner,  they  will  get  fooled. 
This  man  lives  in  Portland  here,  and  strong  influences 
have  been  brought  to  bear  here,  and  it  don 't  make  any 
difference ;  this  verdict  will  not  stand.  This  man  owes 
that  money,  and  every  man  on  this  jury  knows  it. 
Gentlemen,  you  will  be  discharged  from  further  con- 
sideration of  this  case.  There  will  be  a  new  trial 
granted.  It  takes  13  men  to  rob  anybody  in  this 
court,  and  I  want  that  understood.  That  man  owes 
that  money,  and  he  will  pay  it  if  I  have  anything  to 
say  about  it. 
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*'A  Juror:  If  the  court  please,  we  will  retire  and 
correct  the  verdict,  but  that  is  the  way  we  understood 
it. 

**The  Court:  This  verdict  cannot  stand,  and  a  new 
trial  will  be  granted. 

**Mr.  Brewster:  I  will  ask  at  this  time  that  a  new 
trial  be  granted. 

*  *  The  Court :  A  new  trial  will  be  granted ;  that  man 
owes  that  money  and  he  will  pay  it  if  I  can  bring  it 
about. 

'*Mr.  Watrous:  Will  the  court  allow  us  to  save  an 
exception  ? 

**The  Court:  Yes,  but  file  that  verdict  and  set  it 
aside — ^this  thing  of  allowing  men  to  make  promissory 
notes  and  beat  them,  just  because  they  can  beat  them, 
has  got  to  end,  and  it  is  going  to  end  right  here  now. ' ' 

Judgment  for  the  defendant  on  the  verdict  was  en- 
tered in  the  usual  form,  and  afterward  the  judgment 
here  set  out  was  entered  by  direction  of  the  court : 

**This  cause  having  heretofore  been  taken  under 
advisement  by  the  court,  and  the  court  now  being  fully 
advised  in  the  premises,  of  its  own  motion  finds  that 
a  new  trial  should  be  granted  the  plaintiff,  on  the 
ground  that  there  is  no  evidence  to  support  the  ver- 
trict  rendered  therein.  Wherefore  it  is  considered, 
ordered  and  adjudged  that  the  verdict  heretofore  ren- 
dered in  said  cause,  and  the  judgment  entered  thereon, 
be  and  the  same  hereby  are  canceled,  set  aside  and 
held  for  naught,  and  that  a  new  trial  be  granted 
plaintiff. 

*' Dated  October  31,  1913." 

From  this  latter  judgment  the  defendant  appeals, 
assigning  as  error,  in  substance,  that  the  Circuit 
Court  was  wrong  in  not  giving  the  jury  further  in- 
structions and  in  setting  aside  the  verdict  and  judg- 
ment on  its  own  motion.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Robert  E.  Hitch,  Mr.  James  E.  Fenton  and  Mr. 
Martin  Watrous,  with  an  oral  argument  by  Mr.  Hitch. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  J.  H.  Hendricksen  and  Messrs.  Brewster  S 
Mahafpe,  with  an  oral  argument  by  Mr.  Hendricksen. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

It  is  manifest  from  the  facts  in  the  case  that  the 
essence  of  the  dispute  between  the  parties  was  whether 
the  defendant  was  entitled  to  commissions  as  he 
claimed  and,  if  so,  whether  the  plaintiflf  had  given  him 
credit  in  the  settlement  resulting  in  the  execution  of 
the  promissory  notes  upon  which  the  action  was 
brought.  There  is  no  dispute  but  what  the  defendant 
signed  the  notes  as  stated.  Under  such  circum- 
stances, as  disclosed  by  the  pleadings,  the  utmost  pos- 
sible verdict  that  could  have  been  rendered  for  the 
defendant  was  the  difference  between  the  amounts  of 
principal  and  interest  due  on  the  notes  and  the  sum  of 
$950,  urged  by  him  as  a  counterclaim. 

1.  The  verdict  returned  was  almost  as  incongruous 
as  one  would  have  been  awarding  to  the  plaintiff  the 
return  of  the  property  purchased  from  it.  In  short, 
the  verdict  was  not  within  the  range  of  the  pleadings, 
which  are  the  standard  by  which  the  issues  between 
the  parties  must  be  adjusted.  The  problem  presented 
by  such  a  verdict  should  have  been  solved  under  the 
provisions  of  Section  150,  L.  0.  L. : 

**  •  •  If  the  verdict  be  informal  or  insufficient,  it 
may  be  corrected  by  the  jury  under  the  advice  of  the 
court,  or  the  jury  may  be  again  sent  out.'* 
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Without  commenting  on  the  weight  of  the  testimony 
or  giving  any  intimation  of  what  he  thought  should 
be  the  verdict,  the  trial  judge,  after  explaining  the 
limits  of  the  verdict  as  controlled  by  the  pleadings, 
should  have  either  sent  the  jury  out  again,  or  allowed 
it  to  correct  the  verdict.  It  was  not  necessary  to  visit 
upon  the  parties  the  expense  of  a  third  trial. 

2.  The  refusal  of  the  court  to  allow  an  amendment 
of  the  verdict  before  filing  was  clearly  erroneous ;  but, 
the  jury  having  been  discharged,  it  is  too  late  to  cor- 
rect the  mistake.  Consequently  the  question  is  re- 
solved into  this:  Can  a  court  of  its  own  motion  set 
aside  an  erroneous  judgment  which  it  has  rendered? 
On  principle  this  is  one  of  the  inherent  powers  of  a 
court  of  justice,  even  on  its  own  motion.  Judicial 
tribunals  are  not  mere  parliamentary  bodies,  and  are 
not  in  all  cases  dependent  for  their  authority  on  writ- 
ten motions  of  the  parties.  On  their  own  initiative 
they  may  interpose  to  preserve  the  rights  of  parties 
and  to  uphold  the  law.  In  De  Vail  v.  De  Vail,  60  Or. 
493  (118  Pac.  843,  120  Pac.  13,  Ann.  Cas.  1914A,  409, 
40  L.  B.  A.  (N.  S.)  291),  the  Circuit  Court  set  aside  a 
judgment  and  verdict  on  grounds  not  mentioned  in  the 
motion  interposed  for  that  purpose.  This  action  was 
approved  in  an  elaborate  opinion  by  Mr.  Chief  Justice 
Eakin.  The  same  doctrine  was  enunciated  by  Mr. 
Justice  Moore  in  Smith  <&  Bros,  Typeu^iter  Co.  v. 
McGeorge,  72  Or.  523  (143  Pac.  905),  in  this  language: 

**When  the  trial  court,  within  the  time  allowed, 
discovers  that  such  a  mistake  of  law  has  been  made, 
it  may,  sua  sponte,  or  on  motion,  correct  the  error  by 
setting  aside  the  judgment  and  granting  a  new  trial, 
thereby  avoiding  the  necessity  of  and  the  expense  that 
would  be  incurred  by  an  appeal. ' ' 
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In  effect  the  court  in  De  Vail  v.  DeVall,  60  Or.  493 
(118  Pac.  843,  120  Pac.  13,  Ann.  Cas.  1914A,  409,  40 
L.  R.  A.  (N.  S.)  291),  set  aside  the  judgment  on  its 
own  motion,  for  it  proceeded  on  grounds  not  sug- 
gested by  either  party  to  the  litigation.  In  the  situa- 
tion resulting  from  the  court  refusing  to  allow  the  jury 
to  correct  its  verdict  in  the  case  at  bar,  it  was  no  error 
to  overturn  the  judgment,  for  the  verdict  was  incom- 
patible with  the  issues  in  the  case. 

The  decision  of  the  Circuit  Court  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  McBbide 
and  Mb.  Justice  Benson  concur. 


Argned  December  15,  1914,  modified  January  26,  1915. 

GILLIHAN  V.  CIELOHA. 

(145  Pac.  10«1.) 

Navigable  Waters— Shore  Bights— Accretion— Dredging. 

1.  In  the  absence  of  assertion  of  title  or  possession  by  the  state 
or  the  general  government,  extension  of  the  land  of  an  island  along  a 
slough  by  the  government,  in  dredging  another  channel,  pumping  sand 
into  the  slough,  increasing  the  height  of  accretions  at  certain  points, 
and  with  the  aid  of  high  water  widening  it  at  other  points,  accrues 
to  the  shore  owner,  and  will  not  be  treated  as  an  avulsion. 

[As  to  accretion  and  alluvion,  see  note  in  35  Am.  St.  Rep.  307.] 

Eqnlty— Issues  in  Lower  Court — Jurisdiction. 

2.  Both  parties  having  submitted  themselves  to  the  equitable  juris- 
diction of  the  court  and  asked  for  affirmative  relief,  and  so  chosen  to 
litigate  their  rights  in  such  forum,  the  court  will  not  seek  specious 
reasons  for  declining  jurisdiction. 

Appeal  and  Error— Affirmance— Party  not  AppeaUng. 

3.  The  decree  giving  a  too  favorable  division  line  to  defendant 
will  be  affirmed;  plaintiffs  not  appealing. 

From  Multnomah :  Henry  E.  McGink,  Judge. 
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Department  2.    Statement  by  Mb.  Justice  MgBride. 

This  is  a  suit  by  Presley  Gillihan,  Vina  E.  Cole,  Ed- 
win Gillihan,  Rebecca  A.  Ramsey,  Sarah  E.  Parmalee 
and  Harriet  L.  King,  against  George  W.  Cieloha  to 
quiet  title  to  certain  land  claimed  by  plaintiffs  to  be 
an  accretion  to  the  Martin  Gillihan  donation  land 
claim  situated  on  Sauvies  Island,  in  Multnomah 
County,  and  practically  embracing  all  the  land  be- 
tween the  Gillihan  donation  land  claim  and  Coon 
Island,  which  is  situated  at  the  mouth  of  the  Willam- 
ette River  and  near  its  junction  with  the  Columbia. 
The  complaint  is  in  the  usual  form  and  alleges  that 
the  land  is  not  in  the  actual  possession  of  any  one 
other  than  plaintiffs.  The  answer  denies  plaintiffs' 
title  and  that  the  land  is  not  in  the  actual  possession 
of  anyone  else  than  plaintiffs,  alleges  that  defendant 
is  the  owner  thereof,  that  the  land  is  not  in  possession 
of  anyone  else  than  defendant,  and  that  plaintiffs  are 
making  some  unfounded  claim  thereto,  and  asks 
affirmative  relief.  The  cause  being  put  at  issue  by  a 
reply,  it  was  referred  for  the  taking  of  testimony, 
which  was  done  and -reported  to  the  court.  The  court 
without  hearing  argument,  and  without  the  consent  of 
the  defendant,  directed  John  McQuinn,  a  surveyor  of 
repute,  to  go  upon  the  land  and  make  an  equitable  divi- 
sion of  the  accretions  and  a  report  of  his  action  to  the 
court,  which  he  did,  disregarding  slightly  the  testi- 
mony and  surveys  introduced  in  evidence.  The  court 
adopted  this  report  as  its  findings,  and  from  a  decree 
rendered  thereon  the  defendant  appeals. 

Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Henry  Af.  Esterly. 
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For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Omar  C.  Spencer  and  Messrs  Carey  <&  Kerr,  with 
an  oral  argument  by  Mr.  Spencer. 

Mb.  Justice  McBBms  delivered  the  opinion  of  the 
court. 

The  appointment  of  McQuinn  under  the  circum- 
stances was  irregular,  and  his  report  does  not  pretend 
to  be  based  upon  the  testimony,  but  upon  the  facts  ob- 
served by  him  upon  the  ground.  While  in  the  main  it 
is  fair  and  generally  accords  with  the  testimony,  we 
shall  treat  the  case  as  coming  here  for  trial  upon  the 
evidence  taken  before  the  referee,  and  only  refer  to  the 
report  and  division  made  by  McQuinn  and  adopted  by 
the  court  for  convenience  in  description.  The  Gilli- 
han  claim  is  an  old  donation  claim  located  upon  the 
east  end  of  Sauvies  Island,  which  is  an  island  3  or  4 
miles  in  width  and  probably  from  15  to  18  miles  in 
length.  The  Willamette  River  originally  debouched 
into  the  Columbia  through  two  channels,  one  about  a 
mile  above  the  most  northeasterly  corner  of  Sauvies 
Island,  and  the  other  flowing  along  the  easterly  end  of 
the  island  and  separated  from  the  channel  first  men- 
tioned by  Coon  Island,  which  was  a  long  narrow  island 
originally  containing  about  20  acres,  and  separated 
from  Sauvies  Island  by  what  was  known  as  Coon 
Island  Slough.  This  slough  or  channel  was  originally 
about  600  feet  wide  and  of  equal  depth  with  the  more 
easterly  channel,  and  was  navigated  by  the  larger  class 
of  vessels.  It  afforded  a  means  of  access  to  naviga- 
tion and  abundant  water  frontage  for  the  Gillihan 
place,  and  naturally  doubled  the  water  frontage  of 
Coon  Island,  which  also  had  the  advantage  of  frontage 
on  the  easterly  channel.  About  1880  the  government 
built  a  dike  or  bulkhead  across  the  head   of  Coon 
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Island  slough,  extending  diagonally  in  a  northeasterly 
direction  from  a  point  on  the  Gillihan  place  to  the 
southerly  end  of  Coon  Island.  The  dike  had  the  ef- 
fect at  low  water  of  diverting  a  large  portion  of  the 
current  of  the  slough  into  the  easterly  channel  and  of 
rendering  the  slough  unnavigable  at  low  water,  al- 
though at  higher  stages  vessels  were  able  to  pass 
through  the  slough  and  over  the  dike,  which  was  raised 
to  a  height  of  about  four  feet  above  low  water.  The 
sand  immediately  began  to  accumulate  below  the  dike, 
and  small  sand  islands  or  bars  began  to  show  them- 
selves above  the  surface  and  accretions  from  both 
sides  of  the  slough  to  extend  out  toward  those  islands, 
until  they  substantially  connected  Coon  Island  with 
Sauvies  Island,  and  the  slough  was  filled  up  practi- 
cally to  the  Columbia  Eiver  with  these  accretions. 
The  testimony  renders  it  difficult  to  ascertain  upon 
which  side  of  the  center  of  the  slough  the  accretions 
formed  soonest.  In  fact,  it  seems  probable  that  they 
formed  about  as  rapidly  on  one  side  as  on  the  other. 
In  1902  a  dredger,  in  deepening  the  easterly  channel, 
used  what  had  been  Coon  Island  slough  as  a  dumping 
ground  for  the  sand  pumped  or  dredged  by  it  from 
the  channel.  This  sand,  by  reason  of  the  current  in 
the  slough  having  been  impeded  by  the  breakwater, 
was  not  carried  off  into  the  Columbia,  but.  remained  in 
the  slough,  and  so  accelerated  or  hastened  the  former 
natural  process  of  filling  that  it  was  wholly  closed  at 
the  upper  end  to  a  height  of  several  feet,  and  was 
practically  filled  in  to  its  full  length,  with  the  excep- 
tion of  two  trifling  depressions,  where  stagnant  water 
probably  caused  by  seepage  stood,  one  near  the  Sau- 
vies Island  side  and  the  other  near  the  Coon  Island 
side  of  the  extinct  slough.     The  testimony  as  to  the 
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division  line  of  the  accretions  is  not  clear,  and  with 
one  exception  the  witnesses  on  that  subject  are  parties 
in  interest.  Morgan,  Qillihan  and  Reeder  have  lived 
practically  all  their  lives  in  that  vicinity;  the  two 
former  being  riparian  owners  on  the  slough.  Taking 
their  testimony  as  a  whole,  and  it  seems  fair,  we  are  of 
the  opinion  that  the  line  surveyed  by  Bonser,  and  ap- 
proximated in  the  partition  recommended  by  McQuinn, 
comes  as  near  being  the  true  line  of  division  as  can 
be  made  under  the  testimony,  except  that  the  testi- 
mony does  not  justify  the  award  to  plaintiffs  of  any 
accretions  north  of  the  claim  line  dividing  the  dona- 
tion land  claims  of  Morgan  and  Gillihan,  prolonged 
east  to  the  dividing  line  between  Gillihan  and  Morgan, 
as  indicated  by  McQuinn 's  map;  and  the  decree  is 
modified  in  this  respect. 

1.  It  is  also  urged  that  the  sands  lying  in  front  of 
the  Gillihan  place  and  above  the  south  end  of  Coon 
Island,  as  it  now  exists,  are  not  accretions,  but  are  an 
artificial  deposit  caused  by  pumping  sand  from  the 
dredger,  and  therefore  constitute  an  avulsion.  That 
the  operation  of  the  dredger  increased  the  height  of 
the  sands  already  forming,  and  that  these  sands  work- 
ing down  stream  in  high  water  also  contributed  to  fill 
up  Coon  Island  slough  more  or  less  along  its  entire 
length,  is  undoubtedly  true.  They  were  pumped  or 
carried  from  one  channel  to  the  other,  not  with  the  in- 
tent that  they  should  serve  as  a  filler  for  the  westerly 
channel,  but  in  order  to  get  rid  of  them  in  the  east 
channel.  Being  left  subject  to  the  action  of  the  enor- 
mous seasonal  high  waters  prevailing  at  this  point  dur- 
ing the  freshet  season  of  the  Columbia  and  Willamette 
Eivers,  a  portion  was  worked  down  and  deposited 
along  the  slough,  attaching  itself  either  to  Sauvies  or 
Coon  Island  and  swelling  the  accretions  there,  while 
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still  another  portion — and  the  largest — remained  at 
or  near  the  place  deposited  and  increased  the  height  of 
the  accretions  at  that  point.  The  result  of  defend- 
ant's theory  of  the  case  is  that,  whereas  in  1879  plain- 
tiffs had  a  navigable  river  flowing  in  front  of  their 
premises,  giving  them  a  mile  of  navigable  waterfront, 
equity  will  give  practically  all  the  land  that  now  occu- 
pies that  waterfront  to  their  neighbor,  who  still  has  a 
mile  of  waterfront  and  more  land  than  he  originally 
purchased.  As  against  everyone  but  the  state,  con- 
cerning the  rights  of  which  we  express  no  opinion, 
plaintiffs  are  the  owners  of  any  artificial  extension  of 
the  land  caused  by  dumping  or  pumping  sands  against 
the  bank.  The  law  zealously  guards  the  right  of  a 
riparian  owner  to  have  access  to  the  stream  upon 
which  his  land  is  situated;  and  while  the  right  of  the 
government  of  the  state  to  artifically  extend  the  banks, 
as  was  done  in  this  instance  in  the  interest  of  com- 
merce, is  paramount,  we  are  disposed  to  hold  that,  in 
the  absence  of  any  assertion  of  title  or  possession  by 
the  state  or  the  general  government,  such  extension 
accrues  to  the  shore  owner. 

2.  It  is  also  objected  that  the  defendant  has  been 
shown  to  be  in  possession  of  the  disputed  strip;  that 
therefore  the  court  is  without  jurisdiction;  and  that 
plaintiffs  must  be  relegated  to  their  action  at  law. 
The  evidence  shows  that  several  years  ago  defendant 
raised  a  few  hills  of  potatoes  on  some  portion  of  the 
alleged  accretions,  and  that  at  times  he  has  sown  some 
grass  seed  on  other  portions  and  planted  some  willows 
to  hold  the  ground  from  washing  away.  These  im- 
provements were  very  slight  and  mostly  upon  ground 
which  is  given  to  him  by  the  decree.  The  land  was  un- 
fenced  and  depastured  by  both  the  stock  of  plaintiffs 
and  defendant.    There  was,  in  fact,  no  actual  posses- 
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sion  by  anyone.  In  an  case,  both  parties  have  sub- 
mitted themselves  to  the  equitable  jurisdiction  of  the 
court  and  asked  for  affirmative  relief;  and,  having 
chosen  to  litigate  their  rights  in  this  forum,  we  will 
not  seek  specious  reasons  for  declining  jurisdiction. 

3.  As  before  remarked,  the  division  decreed  by  the 
Circuit  Court  does  not  follow  exactly  the  Bonser  line ; 
but  as  it  gives  the  defendant  rather  more  land  than  a 
strict  adherence  to  such  line  would  give  him,  and  as 
plaintiffs  have  not  appealed,  we  have  concluded  to  af- 
firm it,  with  the  modification  herein  indicated.  Neither 
party  shall  recover  costs  in  this  court.        Modified. 

Mb.  Chief  Justice  Moobe,  Mb.  Justice  Eakin  and 
Mb.  Bean  concur. 


Ar^ed  December  15,  1914,  modified  January  26,  1915. 

MORGAN  V.  CIELOHA. 

(145  Pac.  1063.) 

Quieting  Title — Costs — Snryeys. 

1.  The  fees  of  a  stirveyor  called  in  by  the  court,  in  a  suit  to  quiet 
title  to  accretions,  to  assist  in  designating  on  the  ground  the  points 
imperfectly  indicated  in  the  evidence,  a  survey  being  necessary  to 
make  any  division  intelligible,  will  be  allowed  as  costs. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

This  is  a  suit  by  W.  H.  H.  Morgan  against  George 
W.  Cieloha.  From  a  decree  in  favor  of  plaintiff,  de- 
fendant appeals.  Modified. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Henry  M.  Esterly. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Omar  C.  Spencer  and  Messrs  Carey  <&  Kerr, 
with  an  oral  argument  by  Mr.  Spencer. 
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Department  2.  Mb.  Justice  McBbide  delivered  the 
opinion  of  the  court. 

This  is  a  companion  case  to  GUlihan  v.  Ciel&ha,  ante, 
p.  462  (145  Pac.  1061),  just  decided.  The  cases  were 
tried  together,  and  the  testimony  in  the  former  case 
was  stipulated  into  this  case  and  is  identical.  We  do 
not  have  the  advantage  of  an  actual  survey  upon  the 
groimd  such  as  was  made  by  Bonser  in  the  former 
case;  but,  taking  the  whole  testimony  into  considera- 
tion, we  believe  a  division  responsive  to  the  testimony 
will  be  reached  by  prolonging  the  line  fixed  by  Mo- 
Quinn's  map  as  the  dividing  line  between  the  holdings 
of  the  Gillihans  and  defendant  in  a  direction  north  3 
degrees  east,  until  it  reaches  low  water  on  the  Colum- 
bia River. 

An  objection  in  this  case  and  in  the  case  of  GUlihan 
V.  Cieloha,  ante,  p.  462  (145  Pac.  1061),  is  made  to  the 
allowance  of  the  fee  of  $150  to  McQuinn  as  part  of  the 
costs  of  the  case;  but  a  survey  was  absolutely  neces- 
sary in  order  to  make  any  division  intelligible,  and  his 
survey  makes  any  extended  survey  unnecessary.  It 
is  only  equitable  that  he  should  be  paid  for  his  work. 
While  the  court  had  no  authority  to  make  him  a 
referee  to  decide  the  controversy,  we  concede  that  it 
did  have  authority  to  call  in  mathematical  assistance 
to  designate  on  the  ground  the  points  indicated  so 
imperfectly  in  the  evidence,  and  the  item  is  allowed. 
Neither  party  shall  recover  costs  in  this  court. 

The  decree  as  above  modified  is  affirmed. 

Modified. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Eakin  and 
Mr.  Justice  Bean  concur. 
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Argued  October   15,  affirmed   November  24,  1914,  rehearing  denied 

February  2,  1915. 

CLARK  V.  NORTH  PAC.  S.  S.  CO. 

(144  Pac.  472.) 

PleadlBg — Conclasiona  of  Law— Demiirrer— Failure  to  Deauir. 

1.  In  an  action  for  loss  of  baggage,  an  averment  in  the  complaint 
that  plaintiff  became  a  passenger  on  defendant's  boat,  and  defendant, 
as  a  consideration  of  plaintiff's  becoming  a  passenger,  agreed  to  trans- 
port her  baggage,  etc.,  when  not  attacked  by  demurrer,  cannot,  after 
findings  for  plaintiff,  be  questioned  on  the  ground  that  it  was  a  mere 
conclusion  of  law. 

Appeal  and  Error— Questloiui  of  Fact— Findings. 

2.  Findings  in  an  action  tried  by  the  court  are  equivalent  to  a 
verdict,  and  must  be  supported,  if  there  is  any  evidence  to  justify 
them. 

Oarriers — Carriage  of  PaasengenH- Belation — ^^aasenger.** 

3.  Where  a  person  desiring  transportation  entrusts  himself  to  the 
custody  of  the  carrier,  and  the  carrier  accepts  him,  the  relationship 
of  carrier  and  passenger  is  immediately  established,  regardless  of  the 
manner  in  which  the  passenger  offered  himself. 

[As  to  who  are  passengers  and  when  they  become  such,  see  note 
in  61  Am.  St.  Bep.  75.] 

Oarrlem — Carriage  of  Paesengers — Payment  of  Fare— Paeaenger. 

4.  The  payment  of  fare  in  itself  is  not  an  absolute  essential  to 
the  creation  of  a  relation  of  passenger  and  carrier,  and  where  such 
relation  is  established  by  an  offer  and  acceptance  for  transportation, 
obligating  the  passenger  to  pay  the  customary  fare  and  the  carriei 
to  safely  transport  the  passenger  and  his  baggage,  the  relation  of  pas* 
senger  and  carrier  exists  before  payment  of  any  fare. 

Oarrien— <larrl»ge  of  Panengere — ^BeeclMlon  of  Contract. 

5.  Where  one  who  offers  himself  for  carriage  and  is  accepted  by 
the  carrier  declines  to  pay  his  fare,  the  carrier,  if  desirous  of  termin- 
ating the  relationship  of  carrier  and  passenger  so  created,  must  re- 
scind the  contract  by  removing  him  from  his  train,  or,  in  case  the 
carriage  is  on  water,  by  setting  the  passenger  ashore. 

[As  to  when  a  passenger  ceases  to  be  such,  see  note  in  37  Am. 
Bep.  384.] 

Shipping -^Carriage  of  Paasengers — ^Baggage — ^Actions — ^Evidence  — 
Boi&ciency. 

6.  In  an  action  for  injuries  to  baggage,  evidence  held  to  sustain  a 
finding  that  the  defendant  accepted  plaintiff  as  a  passenger  on  its 
boat,  and  undertook  to  bring  on  board  her  trunk,  which  was  dropped 
into  the  water  and  the  contents  injured. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 


i 
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Department  1.    Statement   by   Mr.    Justice    Bxjh^ 

NBTT. 

This  is  an  action  by  I.  L.  Clark  against  the  North 
Pacific  S.  S.  Co. 

After  alleging  the  corporate  character  of  the  de- 
fendant, the  complaint  states: 

'I That  on  or  about  the  10th  day  of  October,  1911, 
plaintiff  became  a  passenger  on  the  defendant's 
steamer  *Eoanoke'  from  San  Pedro,  California,  to 
San  Diego,  California,  and  as  a  passenger  thereof 
delivered  to  defendant's  steamer  at  San  Pedro,  in 
good  and  proper  condition,  her  baggage,  consitisng  of 
a  trunk,  containing  wearing  apparel,  etc.,  of  the  rea- 
sonable market  value  of  $500 ;  that  as  a  consideration 
of  plaintiff  becoming  a  passenger  on  said  steamer,  and 
paying  the  usual  and  customary  fare,  the  defendant 
agreed  and  promised  to  carry  without  delay  and  safely 
said  baggage,  and  to  deliver  the  same  in  good  condi- 
tion to  plaintiff  at  San  Diego,  California. ' ' 

The  complaint  concludes  with  an  allegation  that 
afterward  the  defendant  delivered  the  trunk  to  plain- 
tiff in  a  damaged  condition,  to  her  loss  in  a  sum  men- 
tioned, which  injury  was  caused  by  the  negligence  of 
the  defendant,  its  agents,  servants  and  employees. 
The  defendant  admits  its  corporate  character  and  its 
function  as  a  conunon  carrier  of  freight  and  passen- 
gers for  hire  to  and  from  ports  in  the  states  of  Cali- 
fornia and  Oregon,  but  otherwise  denies  the  entire 
complaint.  Further  defending,  the  answer  states  sub- 
stantially that  at  the  time  mentioned  the  plaintiff  un- 
dertook to  deliver  to  the  defendant  a  trunk,  the  con- 
tents of  which  were  not  known  to  the  defendant ;  that 
on  the  day  its  ship  sailed  from  San  Pedro,  California, 
the  plaintiff  attempted  to  board  the  steamer  and  con- 
vey upon  it  her  trunk,  but  that  she  carelessly  and 
negligently  failed  to  arrive  at  the  vessel  until  its  gang- 
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plank  had  been  withdrawn  and  it  had  swung  away 
from  its  dock;  and  that  in  order  to  get  her  baggage 
aboard  the  plaintiff  carelessly  and  negligently, 
through  her  agents  and  employees  called  for  a  rope 
from  the  steamer,  and,  having  attached  it  to  the  trunk, 
directed  it  to  be  hauled  aboard,  and  that  by  reason  of 
the  careless  way  in  which  the  rope  was  tied  it  became 
detached  and  the  trunk  fell  into  the  water.  It  is  fur- 
ther stated  that  the  act  of  the  plaintiff  described  was 
against  the  wishes  and  objections  of  the  defendant, 
and  that  it  was  a  custom  of  the  defendant,  well  known 
to  the  plaintiff,  to  keep  an  employee  at  the  steamship 
previous  to  the  date  of  sailing  for  the  purpose  of 
checking  baggage  of  passengers,  but  that  she  failed 
and  neglected  to  check  her  trunk  or  to  buy  a  ticket  to 
her  destination.  Except  that  defendant  is  a  common 
carrier  owning  the  steamer  in  question,  and  that  she 
became  a  passenger  thereon,  the  plaintiff  denies  all  the 
allegations  of  the  answer.  The  court,  as  a  result  of  a 
trial  without  a  jury,  made  findings  of  fact  and  conclu- 
sions of  law  in  favor  of  the  plaintiff.  From  the  re- 
sulting judgment  the  defendant  appeals. 

Affirmed.     Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Reed  <&  Bell,  with  an  oral  argument  by  Mr. 
Sanderson  Reed. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  J.  C.  Simmons. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  principal  contention  of  the  defendant  is  that 
the  allegation  of  the  complaint,  to  the  effect  that  the 
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plaintiff  became  a  passenger  on  the  defendant's 
steamer  ** Roanoke,"  is  a  statement  of  a  conclusion  of 
law,  and  not  sufficient  in  that  respect  to  support  a 
cause  of  action.  The  only  precedent  cited  in  support 
of  the  proposition  is  Fremont  etc.  Ry.  v.  Hagblad^  72 
Neb.  773  (101  N.  W.  1033,  106  N.  W.  1041,  9  Ann.  Cas. 
1096,  4  L.  R.  A.  (N.  S.)  254).  This  was  an  action  for 
personal  injuries  to  an  individual,  who  stated  that 
he  had  purchased  a  ticket  entitling  him  to  safe  trans- 
portation on  the  defendant's  train  between  certain 
points,  and  that  he  received  the  injuries  while  a  pas- 
senger on  the  defendant's  premises.  The  complaint 
was  challenged,  not  only  by  demurrer,  but  by  every 
other  method,  to  the  end  of  the  case.  Under  these  cir- 
cumstances the  court  of  last  resort  held  that  the  allega- 
tion stated  a  mere  conclusion  of  law.  In  the  instant 
case,  however,  no  objection  appears  to  have  been 
taken  to  the  complaint  by  demurrer  or  motion,  or  by 
objection  on  that  point  at  the  trial.  Conceding  that 
the  allegation  of  the  relation  of  passenger  and  carrier 
is  essential  to  the  relief  sought  in  this  case,  we  still 
must  hold  that,  in  the  absence  of  objection  by  de- 
murrer, the  complaint  must  be  held  good  after  the 
findings  are  made ;  they  being  equivalent  to  a  verdict : 
Davis  V.  Wait,  12  Or.  425  (8  Pac.  356);  Drake  v. 
Sworts,  24  Or.  198  (33  Pac.  563) ;  Baker  City  v.  Mur- 
phy, 30  Or.  405  (42  Pac.  133,  35  L.  R.  A.  88) ;  Fowler 
V.  Phoenix  Ins.  Co.,  35  Or.  559  (57  Pac.  421) ;  Currey 
v.  Butcher,  37  Or.  380  (61  Pac.  631) ;  McCall  v.  Porter, 
42  Or.  49  (70  Pac.  820,  71  Pac.  976) ;  Bade  v.  Hibberd, 
50  Or.  501  (93  Pac.  364) ;  Templeton  v.  Lloyd,  59  Or. 
52,  57  (115  Pac.  1068). 

The  action,  however,  is  not  for  personal  injury  to 
the  passenger.  The  essence  of  the  complaint  is  a 
claim  of  damages  for  breach  of  the  contract  to  carry 
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the  baggage  of  the  plaintiflf  from  San  Pedro  to  San 
Diego.  The  cause  of  action  is  not  affected  by  the  cir- 
cumstance that  the  contract  to  carry  baggage  is  co- 
operant  with  the  relation  of  passenger  and  carrier. 
The  gist  of  the  complaint  is  found  in  the  allegation : 

**That  as  a  consideration  of  plaintiff  becoming  a 
passenger  on  said  steamer,  and  paying  the  usual  and 
customary  fare,  the  defendant  agreed  and  promised 
to  carry  without  delay  and  safely  said  baggage,  and 
to  deliver  the  same  in  good  condition  to  plaintiff  at 
San  Diego,  Calif ornia. ' ' 

Here  is  a  complete  statement  of  an  executory  con- 
tract, of  which  becoming  a  passenger  is  stated  as  one 
element  of  the  consideration. 

2-6.  In  view  of  the  findings  of  the  court,  which  in 
numerous  cases  not  necessary  to  cite  here  we  have 
heretofore  considered  as  equivalent  to  the  verdict  of  a 
jury,  the  controlling  question  presented  is  whether  or 
not  there  is  any  evidence  to  justify  such  a  verdict. 
The  substance  of  the  testimony  is  that  the  plaintiff 
arrived  at  San  Pedro  on  the  steamer  **Rose  City,'' 
en  route  to  San  Diego.  Arriving  at  the  former  port, 
she  found  the  '* Roanoke''  berthed  at  the  same  dock 
and  due  to  sail  in  a  few  hours.  Concluding  that  she 
could  arrive  at  her  destination  much  sooner  by  tak- 
ing passage  on  the  ** Roanoke,"  she  applied  at  the 
steamer  office  on  the  dock  for  the  purpose  of  buying 
a  ticket.  She  went  there  four  times  for  that  purpose 
during  the  day,  but  each  time  found  the  office  closed. 
She  states  that  she  was  informed  by  a  man  on  the  dock, 
who  afterward  proved  to  be  the  district  freight  and 
passenger  agent  of  the  defendant,  that  she  could  buy 
her  ticket  aboard  the  ship.  She,  however,  applied 
again  at  the  office,  and  found  it  open,  but  no  one  in 
attendance.     She  and  a  lady  friend  went  again  aboard 
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the  **Rose  City,"  lying  adjacent  to  the  '* Roanoke," 
and  while  waiting  there  they  heard  the  whistle  of  the 
latter  vessel,  indicating  that  she  was  about  to  sail.  In 
company  with  the  captain  of  the  **Bose  City,"  the  two 
ladies  ran  hastily  down  the  dock  to  the  ** Roanoke" 
and  found  the  gangplank  drawn  aboard,  the  bow  lines 
cast  off,  and  the  bow  of  the  steamer  being  warped  out 
into  the  channel  by  a  stern  line  made  fast  to  the  dock. 
Rushing  up  to  the  vessel,  the  two  ladies  were  helped 
aboard  by  the  steward  of  the  ** Roanoke."  About  this 
time  two  other  men,  presumably  the  stevedores  or 
other  employees  about  the  dock,  came  running  forward 
with  the  plaintiff's  trunk.  Her  attention  being 
directed  to  this,  the  plaintiff  said  she  could  not  go 
without  her  trunk.  The  men  carrying  it  called  to  the 
crew  aboard  the  ** Roanoke"  to  heave  a  line  ashore, 
and  some  of  them  did  so.  Those  on  the  dock  attached 
the  line  to  the  trunk,  when  the  crew  began  dragging  it 
by  pulling  on  the  rope,  and  when  it  got  off  the  dock  the 
handle  to  which  the  line  was  attached  broke,  allowing 
the  trunk  to  fall  into  the  water.  A  member  of  the 
crew  went  over  the  side  on  a  rope  and  endeavored  to 
attach  a  noose  to  the  trunk;  but,  failing  to  do  so,  the 
steamer  went  on  its  voyage,  leaving  the  trunk  to  drift 
under  the  dock.  Afterward  the  defendant  regained 
possession  of  the  trunk,  forced  the  lock,  took  out  the 
contents,  consisting  of  ladies'  wearing  apparel,  par- 
tially dried  the  articles,  replaced  them  in  the  trunk, 
and  forwarded  it  to  the  plaintiff  at  San  Diego. 
Aboard  the  steamer,  when  the  plaintiff  saw  that  her 
trunk  was  lost  in  the  water,  she  refused  to  pay  her 
fare,  and  told  the  oflScer  that  he  could  put  her  ashore. 
This  was  declined,  and  the  defendant  carried  the  plain- 
tiff to  San  Diego.  It  is  true  that  the  first  mate  of  the 
vessel  testifies  that,  although  a  member  of  his  crew 
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threw  a  line  ashore  to  be  attached  to  the  trunk,  yet  he 
himself  called  out  to  let  the  trunk  alone.  This  order, 
however,  was  not  obeyed. 

Are  the  findings  of  the  Circuit  Court  proper  conclu- 
sions to  be  drawn  from  the  facts  disclosed  by  the  testi- 
mony as  above  stated!  It  is  manifest  that  the  plain- 
tiff offered  herself  as  a  passenger  and  her  trunk  as 
l^aggag©  to  accompany  her.  It  is  equally  plain  that 
the  defendant  accepted  her  offer  and  entered  upon  the 
performance  of  its  contract,  for  it  not  only  helped  her 
aboard,  but  it  threw  out  a  line  of  the  vessel's  tackle 
for  the  purpose  of  taking  aboard  the  baggage.  Mem- 
bers of  the  crew  hauled  on  the  line  for  that  purpose. 
All  this  indicates  an  acceptance  of  the  offer  of  the 
plaintiff.  .  The  subsequent  conduct  of  the  defendant  in 
taking  the  trunk  from  the  water,  opening  it,  drying  its 
contents,  and  subsequent  transportation  and  delivery 
of  the  same  to  the  plaintiff  at  San  Diego,  is  also  evi- 
dence of  having  accepted  the  plaintiff's  offer,  with  its 
attendant  responsibility.  It  is  urged  that  the  plaintiff 
was  late  in  arriving  at  the  steamer;  'that  she  did  not 
have  her  trunk  checked  according  to  the  practice  of 
the  defendant.  In  the  first  place,  it  is  not  alleged  in 
the  answer  that  the  defendant  had  anyone  there  at 
the  time  to  check  the  baggage  in  pursuance  of  its  cus- 
tom. On  the  other  hand,  the  plaintiff  testifies,  and 
she  is  not  disputed  on  this  point,  that  she  applied  at 
the  office  five  times  for  the  purpose  of  buying  a  ticket, 
but  found  no  one  there  to  represent  the  company.  We 
cannot  say  as  a  matter  of  law  that  the  formula 
described  in  the  answer  is  the  only  one  by  which  the 
relation  of  passenger  and  carrier  can  be  assumed.  It 
matters  not  in  what  manner  persons  desiring  trans- 
portation may  intrust  themselves  to  the  custody  of  a 
passenger  carrier,  if  that  actually  occurs  with  the 
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knowledge  and  consent  of  the  carrier.  If  in  good  faith 
the  intending  passenger  goes  upon  the  vessel  for  the 
purpose  of  taking  passage  on  the  usual  terms  and  con- 
ditions established  by  the  carrier,  and  the  latter  ac- 
cepts the  passenger,  the  relationship  is  at  once  estab- 
lished. 

In  the  argument  much  stress  was  laid  on  the  fact 
that  the  plaintiff  refused  to  pay  her  fare;  but,  as 
shown  in  Simmons  v.  Oregon  R.  R.  Co.,  41  Or.  155  (69 
Pac.  440,  1022),  the  payment  of  fare  in  itself  is  not 
an  absolute  sine  qua  non  to  the  creation  of  the  relation 
of  passenger  and  carrier.  The  circumstances  show  an 
offer  and  acceptance,  raising  the  obligation  on  the 
part  of  the  passenger  to  pay  the  customary  fare,  and 
on  the  part  of  the  carrier  to  transport  safely  the 
plaintiff  and  her  baggage.  The  contract  was  entered 
into  and  became  a  rule  of  action  involving  the  conduct 
of  the  parties.  The  nonpayment  of  fare  would  have 
constituted  good  cause  for  the  defendant  to  rescind 
the  contract.  The  manner  in  which  the  carrier  may 
rescind  such  a  contract  is  pointed  out  in  Peabody  v. 
Oregon  R.  <&  N.  Co.,  21  Or.  124  (26  Pac.  1053,  12 
L.  B.  A.  823),  to  the  effect  that  unless  the  passenger 
produces  a  ticket  authorizing  his  transportation,  or 
pays  his  fare,  the  carrier  may  eject  him  from  the  train. 
That  is  the  manner  in  which  the  carrier  may  rescind 
such  a  contract;  but  in  this  instance,  although  the 
plaintiff  offered  to  annul  the  contract  by  asking  to  be 
put  ashore,  the  defendant  refused  to  abrogate  it,  and 
partly  performed  its  contract,  both  as  to  the  carriage 
of  the  plaintiff  and  as  to  the  transportation  of  her 
baggage.  Even  now  the  defendant  does  not  allege 
any  counterclaim  for  the  fare,  or  for  damage  accruing 
to'  it  for  any  breach  of  the  contract  by  the  plaintiff. 
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The  precedents  cited  by  the  defendant  are  not  ap- 
plicable to  the  case  in  hand :  Haase  v.  Oregon  R.  <&  N. 
Co.,  19  Or.  362  (24  Pac.  238),  was  an  instance  where 
the  plaintiff  undertook  to  board  a  freight  train  with- 
out the  knowledge  of  the  defendant  at  a  place  where 
it  never  received  passengers  and  without  having  pur- 
chased a  ticket.  While  he  was  thus  surreptitiously  un- 
dertaking to  gain  entrance  into  the  freight  train,  it 
was  moved,  whereby  he  was  thrown  to  the  ground  and 
injured  in  consequence  thereof.  There  was  no  meet- 
ing of  the  minds  of  the  parties  essential  to  the  forma- 
tion of  a  contract.  In  Grahn  v.  International  etc,  Ry. 
Co.,  100  Tex.  27  (93  S.  W.  104, 123  Am.  St.  Bep.  767,  5 
L.  B.  A.  (N.  S.)  1025),  the  plaintiff  was  undertaking 
to  defraud  the  company  by  paying  a  freight  conductor 
part  of  the  fare,  contrary  to  the  known  rules  of  the 
company,  and  was  injured  by  being  compelled  to  jump 
from  a  moving  freight  train  on  which  passengers  were 
not  carried.  The  plaintiff 's  fraud  vitiated  the  alleged 
contract  to  carry  him  as  a  passenger.  In  Fitzmaurice 
V.  New  York,  N.  H.,  d  H.  R.  R.  Co.,  192  Mass.  159  (78 
N.  E.  418,  116  Am.  St.  Bep.  236,  7  Ann.  Gas.  586,  6 
L.  B.  A.  (N.  S.)  1147),  the  defendant  habitually  is- 
sued tickets  good  for  3  months,  but  only  for  students 
under  18  years  of  age.  The  plaintiff,  knowing  this 
rule,  fraudulently  represented  herself  to  be  under  18 
years  of  age  and  a  student,  while  in  fact  she  was  above 
that  age  and  was  an  employee  of  a  mercantile  firm. 
In  an  action  where  she  sought  to  recover  damages  re- 
ceived in  a  collision  involving  the  train  upon  which 
she  was  riding,  the  court  held  that,  owing  to  her  fraud 
in  obtaining  her  ticket,  the  relation  of  passenger  and 
carrier  did  not  exist  between  the  parties.  In  Harmon 
V.  Jensen,  176  Fed.  521  (100  0.  C.  A.  115,  20  Ann.  Cas. 
1224),  the  plaintiff,  although  not  an  employee  of  the 
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defendant,  was  riding  on  a  train  carrying  a  special 
excursion  free  for  employees  only  and  on  a  free  ticket 
issued  in  the  name  of  another  person.  The  court  held 
that,  owing  to  the  deceit  practiced,  the  plaintiff  was 
not  entitled  to  the  rights  of  a  passenger.  In  Andrews 
V.  Yazoo  R.  R.  Co.,  86  Miss.  129  (38  South.  773), 
plaintiff  went  to  a  railway  station  more  than  an  hour 
before  train  time,  and  knowingly  contrary  to  the  com- 
pany's rules  went  into  the  agent's  private  room  to 
write  concerning  his  own  affairs.  Afterward,  while 
thus  in  the  private  office,  he  had  a  quarrel  with  the 
agent  about  matters  entirely  disconnected  with  the 
company's  business,  as  a  result  of  which  the  agent 
assaulted  and  injured  him.  In  an  action  against  the 
company  it  was  decided  that  the  plaintiff  had  no 
rights  as  a  passenger  under  the  circumstances.  In 
MetcdLf  V.  Yazoo  etc.  R.  Co.,  97  Miss.  455  (52  South. 
355,  28  L.  R.  A.  (N.  S.)  311),  the  question  turned  upon 
a  statute  requiring  the  railway  company  to  keep  open 
its  waiting  room  for  the  accommodation  of  passengers 
for  an  hour  before  the  departure  of  a  train.  The 
plaintiff  in  possession  of  a  regular  mileage  ticket,  went 
to  the  station  15  minutes  before  train  time,  deposited 
his  baggage,  and,  going  out  of  the  depot  to  see  a  mer- 
chant near  by,  fell  into  an  unguarded  hole  left  by  the 
company  and  was  killed.  Under  these  circumstances 
it  was  decided  that  the  plaintiff's  intestate  was  en- 
titled to  the  rights  of  a  passenger  by  virtue  of  the 
statute.  In  Condran  v.  Chicago  etc.  Ry.  Co.,  67  Fed. 
522  (14  C.  C.  A.  506,  28  L.  R.  A.  749),  the  meat  of  the 
matter  is  thus  stated: 

*'One  riding  on  a  train  by  fraud  or  stealth,  without 
the  payment  of  fare,  takes  upon  himself  all  the  risk  of 
the  ride,  and  if  injured  by  an  accident  happening  to 
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the  train,  not  due  to  recklessness  or  willfulness  on  the 
part  of  the  company,  he  cannot  recover. ' ' 

In  Radley  v.  Columbia  Ry.  Co.,  44  Or.  332  (75  Pac. 
212,  12  Ann.  Cas.  447),  the  plaintiff  was  injured  by 
jumping  from  the  engine,  where  he  was  riding  with- 
out a  ticket  and  without  the  consent  or  knowledge  of 
the  conductor  of  the  train,  although  by  the  acqui- 
escence of  the  engineer.  This  court  held  that  he  was 
not  a  passenger. 

In  all  these  cases  it  appears  that  either  fraud  or 
stealth  was  imputed  to  the  alleged  passenger,  to  the 
destruction  of  that  relation.  Nothing  of  that  kind  is 
involved  in  this  case.  The  undisputed  testimony  is 
that  the  plaintiff  openly  and  aboveboard,  in  the  imme- 
diate presence  of  the  officers  of  the  vessel,  presented 
herself  with  her  baggage  to  be  carried  as  a  passenger, 
and  was  accepted  on  board  the  steamer  for  that  pur- 
pose. The  contract,  thus  based  on  offer  and  accept- 
ance, was  initiated,  and  the  parties  entered  upon  its 
performance.  What  happened  afterward,  although 
almost  immediately,  relates  to  the  breach  of  the  con- 
tract, and  that  is  the  essence  of  the  plaintiff's  com- 
plaint. The  substance  of  the  defense  is  a  denial  of 
the  relationship  upon  which  the  plaintiff  relies.  The 
testimony  amply  sustains  the  findings  of  the  court  in 
favor  of  the  plaintiff. 

The  judgment  is  affirmed. 

Affirmed.    Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mr.  Justice  Ramsey  concur. 
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Argued  January  25,  reversed  February  2,  1915. 

STATE  V.  EOBINSON. 

(145  Pac.  1057.) 

Indictment  »nd  Inf onnAtion— Walrer  of  Defects— Failure  to  Demnr. 

1.  The  failure  of  an  indictment  for  receiving  stolen  property  to 
allege  the  name  of  the  owner  of  the  property  was  not  waived  by  fail- 
ing to  demur. 

Receiving  Stolen  Oooda — ^Indictment— Name  of  Owner. 

2.  Under  Section  1959,  L.  O.  L.,  providing  that  if  any  person  shall 
buy,  receive,  etc.,  any  stolen  money  or  property,  knowing  or  having 
good  reason  to  believe  it  to  be  stolen,  he  shall  be  punished  as  therein 
provided,  an  indictment  must  allege  the  name  of  the  owner  of  the 
stolen  property,  if  known,  and  an  indictment  neither  alleging  the 
name  of  the  owner  nor  an  excuse  for  not  alleging  the  ownership  was 
fatally  defective,  since,  while,  under  the  statute,  the  offense  is  a  sub- 
stantive rather  than  an  accessorial  offense,  the  prosecution  of  the 
receiver  of  the  stolen  goods  is  not  dependent  upon  the  conviction  of 
the  thief,  and  it  is  not  necessary  technically  to  allege  the  larceny,  the 
name  of  the  thief  or  of  the  person  from  whom  the  goods  were  re- 
ceived, or  the  time  and  place  of  the  original  larceny;  the  name  of  the 
owner  is  essential  in  identification  of  the  offense,  as  the  transaction 
is  identified,  not  only  by  a  description  of  the  property,  but  by  the 
ownership. 

[As  to  what  constitutes  the  crime  of  receiving  stolen  property, 
see  note  in  26  Am.  Dec.  261.] 

Prom  Clatsop :  Thomas  J.  Cleeton,  Judge. 

The  defendant,  C.  A.  Robinson,  was  indicted,  tried 
and  convicted  of  receiving  stolen  property,  and  from 
the  sentence  imposed  he  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  J.  T.  Jeffries  and  Mr.  A.  W.  Norblad,  with  an  oral 
argument  by  Mr.  Norblad. 

For  the  State  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  W.  MtUlins,  District  Attorney. 

Department  2.  Mb.  Justice  Habbis  delivered  the 
opinion  of  the  court. 

The  defendant,  C.  A.  Robinson,  was  convicted  of 
receiving  stolen  property.  The  charging  part  of  the 
indictment  is  as  follows: 

74  Or.— 81 
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*^The  said  C.  A.  Bobinson  on  the  5th  day  of  Feb- 
ruary, A.  D.  1914,  in  the  said  county  of  Clatsop  and 
State  of  Oregon,  then  and  there  being,  did  then  and 
there  willfully,  unlawfully,  and  feloniously  buy,  re- 
ceive, conceal,  and  attempt  to  conceal,  1  joinder  plane, 
of  the  value  of  $3.50,  1  ripsaw,  of  the  value  of  $2.00, 
1  handsaw,  of  the  value  of  $0.75,  and  1  saw  clamp,  of 
the  value  of  $1.25,  and  of  the  aggregate  value  of  $7.50, 
and  which  joinder  plane,  ripsaw,  handsaw,  and  saw 
clamp  had  been  then,  lately  before,  foloniously  stolen, 
taken,  and  carried  away,  by  certain  persons  within  said 
county  and  state;  he  (the  said  C.  A.  Robinson)  then 
and  there  well  knowing  and  having  good  reasons  to 
believe  the  same  to  be  stolen,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  Oregon. '^ 

The  defendant  appealed  from  the  judgment,  contend- 
ing that  certain  errors  occurred  during  the  trial.  At 
the  argument  on  appeal,  and  for  the  first  time,  the 
defendant  questioned  the  suflBciency  of  the  indictment 
and  urged  that  it  was  fatally  defective  because  of  the 
absence  of  an  allegation  of  ownership. 

1,  2.  If  the  allegation  of  ownership  is  indispensible, 
then  a  failure  to  demur  does  not  operate  as  a  waiver 
of  the  objection  now  made  by  defendant:  State  v. 
Mack,  20  Or.  236  (25  Pac.  639) ;  State  v.  Martin,  54 
Or.  405  (100  Pac.  1106,  103  Pac.  512).  A  person  who 
buys,  receives,  or  conceals  stolen  property,  knowing 
the  same  to  be  stolen,  is  guilty  of  a  substantive  crime 
(Section  1959,  L.  0.  L.) ;  and  in  most  jurisdictions  the 
act  is  made  a  substantive  rather  than  an  accessorial 
offense.  Under  statutes  like  ours,  making  the  crime 
a  substantive  one,  the  prosecution  of  the  receiver  of 
stolen  goods  is  not  dependent  upon  the  conviction  of 
the  thief  who  was  the  original  taker,  although  it  is 
necessary  to  allege  and  prove  that  the  property  was  in 
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fact  stolen.    It  is  not  essential  in  this  state  technically 
to  allege  the  larceuy,  nor  is  it  requisite  to  allege  the 
name  of  the  thief,  or  the  name  of  the  person  from 
whom  the  goods  were  received,  or  when  and  where 
the  original  larceny  was  committed  {State  v.  Hcmna, 
35  Or.  197  (57  Pac.  629),  for  the  reason  that  none  of 
these  features  are  essential  for  a  description  of  the 
transaction.    If,  however,  the  name  of  the  owner  of 
the  stolen  property  is  known,  the  indictment  must  con- 
tain  an  allegation  of  ownership;  and  this  rule  is  sus- 
tained by  an  overwhelming  weight  of  authority  whether 
the  act  of  receiving  stolen  property  be  a  substantive 
or  an  accessorial  crime.     An  indictment  is  fatally  de- 
fective when  it  does  not  allege  the  name  of  the  owner, 
if  known :  Bapalje  on  Larceny,  §  318 ;  Miller  v.  People, 
13  Colo.  166  (21  Pac.  1025) ;  State  v.  McAloon,  40  Me. 
133;  Commonwealth  v.  Finn,  108  Mass.  469;  People 
V.  Ribolsi,  89  Cal  492  (26  Pac.  1082);  O'Connell  v. 
State,  55  Ga.  296 ;  State  v.  Pollock,  105  Mo.  App.  273 
(79  S.  W.  980) ;  State  v.  Perkins,  45  Tex.  10;  Kirhy  v. 
United  States,  174  U.  S.  47  (43  L.  Ed.  809, 19  Sup.  Ct. 
Eep.  574);  2  Bishop,  New  Cr.  Pro.  (4  ed.)   §983;  1 
McLain,  Cr.  L.,  §  718 ;  34  Cyc.  521.     The  owner 's  name 
is  essential  in  identification  of  the  offense.     The  trans- 
action is  identified,  not  only  by  a  description  of  the 
stolen  property,  but  also  by  the  ownership.     Identity 
of  the  property  embraces  the  element  of  ownership  as 
a  necessary  part  of  the  description,  and  therefore  the 
name  of  the  owner,  if  known,  must  be  alleged ;  and  if 
the  indictment  does  not  disclose  the  name  of  the  owner 
or   offer  an  excuse  for  not  averring  the  ownership, 
it    is  fatally  defective.    In  the  note  to  Section  1959, 
L.  O.  L.,  the  statement  is  made  that  it  is  not  necessary 
to  allege  the  name  of  the  person  from  whom  the  prop- 
erty was  stolen,  and  State  v.  Hanna,  35  Or.  197  (57 
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Pac.  629),  is  cited  as  authority;  but  that  portion  of  the 
note  is  erroneous  if  intended  to  mean  that  the  name 
of  the  owner  need  not  be  averred,  because  no  announce- 
ment made  in  the  case  mentioned  affords  any  warrant 
for  the  conclusion  that  the  name  of  the  owner,  if 
known,  may  be  omitted.  The  failure  to  allege  the 
name  of  the  owner,  who  was  known,  renders  this  in- 
dictment insufficient.  It  is  not  necessary  to  discuss 
any  other  phases  of  the  case  presented  on  appeal. 

The  judgment  is  therefore  reversed,  the  cause  is 
remanded  for  such  further  proceedings  as  may  be 
proper,  not  inconsistent  with  this  opinion,  and,  sub- 
ject to  the  qualifications  expressed  in  State  v.  Eddy^ 
46  Or.  630  (81  Pac  941,  82  Pac.  707),  a  new  trial  is 
directed.  Reversed. 

Mb.  Chief  Jtjsticb  Moore,  Mb.  Justice  Burnett 
and  Mb.  Justice  Bean  concur. 


Ar^ed  January  30,  dismisfled  February  2,  1915. 

NORTHWEST  TOWNSITE  CO.  v.  CONN. 

(145  Pac.  1058.) 

Appeal  and  Error— Undertaking— Sufllclency. 

1.    Section  551,  L.  O.  L.,  declares  that  the  undertaking  of  the  appellant, 
if  the  judgment  or  decree  be  for  the  foreclosure  of  the  lien  on  real 
property,  shall  be  that  he  will  not  commit  or  suffer  waste  to  be  com- 
mitted, and  will  pay  the  value  of  the  use  of  the  property  from  the 
time  of  the  appeal  until  delivery,  and  that  when  the  decree  appealed 
from  is  for  the  foreclosure  of  a  lien  and  is  also  against  the  person  for 
the  amount  of  the  debt,  the  undertaking  shall  be  that  the  appellant 
will  pay  any  portion  of  the  decree  remaining  unsatisfied  after  the  sale 
of  the  property  upon  which  the  lien  is  foreclosed.     A  mortgage  was 
foreclosed  and  the  mortgagor,  against  whom  personal  judgment  waa 
tendered,  appealed.     Heldj  that  the  undertaking  should  be  to  pay  any 
sum  remaining  unsatisfied  after  the  sale  of  the  mortgaged  property. 

[As  to  liability  of  sureties  on  appeal  bond,  see  note  in  38  Am. 
St.  Bep.  702.] 
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Judgniait— Collateral  Attack. 

2.  A  jud^^ent  foreclosing  a  mortgage,  rendered  by  a  eourt  having 
jurisdiction  of  the  parties  and  subject  matter^  cannot  be  questioned 
collaterally  by  a  suit  to  enjoin  enforcement^  but  must  be  attacked 
directly,  as  by  an  appeal. 

From  Lake :  Hbnby  L.  Benson,  Judge. 

This  is  a  suit  by  the  Northwest  Townsite  Company, 
a  corporation,  against  George  Conn,  Margaret  E. 
Conn  and  the  sheriff  of  Lake  County,  Oregon.  From 
a  judgment  for  defendants,  plaintiff  appeals. 

Appeal  Dismissed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wood,  Montague  £  Hunt,  with  an  oral  argu- 
ment by  Mr,  Charles  E.  8.  Wood. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Fulton  <&  Bowerman  and  Mr.  W.  Lair 
Thompson,  with  oral  arguments  by  Mr.  Thompson  and 
Mr.  Jay  Bowerma/n. 

Li  Banc.  Mb.  Justice  Bubnett  delivered  the  opin- 
ion of  the  court. 

Li  this  suit  the  plaintiff  invokes  the  original  juris- 
diction of  this  court  to  stay  the  execution  sale  of  cer- 
tain real  property  under  a  decree  of  foreclosure  of  a 
mortgage  given  to  secure  the  payment  of  certain 
promissory  notes  made  by  the  plaintiff,  in  which  fore- 
closure the  defendants  Conn  here  were  plaintiffs  and 
this  plaintiff  and  others  were  defendants.  The  com- 
plaint narrates  the  history  and  procedure  in  the  fore- 
closure suit,  including  efforts  of  the  defendant,  plain- 
tiff here,  to  procure  a  postponement  of  trial,  the 
court's  denial  thereof,  and  the  decree  of  foreclosure. 
Subtantially  the  complaint  here  would  serve  approxi- 
mately as  a  bill  of  exceptions  in  the  suit  to  foreclose 
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the  mortgage.  Having  given  notice  of  appeal,  the 
plaintiflf  here  filed  in  the  foreclosure  suit  an  under- 
taking on  appeal  in  the  sum  of  $15,000,  to  the  effect 
that  until  possession  of  the  premises  described  in  the 
decree  shall  be  determined  by  the  decree  of  the  Su- 
preme Court  the  defendant  and  appellant  during  the 
possession  of  the  property  will  not  conunit  or  suffer 
any  waste  thereon,  and,  if  such  judgment  or  decree 
or  any  part  thereof  be  affirmed,  the  appellant  will  pay 
the  value  of  the  use  and  occupation  of  the  property 
so  far  as  affirmed,  from  the  time  of  the  appeal  until 
the  delivery  of  the  possession  thereof.  The  money 
decree  against  the  defendant,  plaintiff  here,  in  the 
foreclosure  suit,  was  in  favor  of  the  plaintiff  George 
Conn,  in  the  sum  of  $42,130.53,  with  interest  from  the 
date  of  the  decree  at  6  per  cent  per  annum,  and  in 
favor  of  Margaret  E.  Conn  for  $12,733.94,  with  like 
interest. 

1.  In  the  case  at  bar  the  answer  does  not  materially 
controvert  the  averments  of  the  complaint.  Indeed, 
there  is  but  little  dispute  as  to  the  facts.  The  ques- 
tion between  the  parties  is  principally  one  of  law  as 
to  the  sufficiency  of  the  undertaking  given  to  stay  the 
execution  in  the  foreclosure  suit.  The  rule  affecting 
the  question  at  issue  is  thus  declared  in  Section  551, 
L.  0.  L. : 

''The  undertaking  of  the  appellant  shall  be  given 
with  one  or  more  sureties,  to  the  effect  that  the  appel- 
lant will  pay  all  damages,  costs,  and  disbursements 
which  may  be  awarded  against  him  on  the  appeal;  but 
such  undertaking  does  not  stay  the  proceedings,  unless 
the  undertaking  further  provides  to  the  effect  follow- 
ing: (1)  If  the  judgment  or  decree  appealed  from  be 
for  the  recovery  of  money,  or  of  personal  property,  or 
the  value  thereof,  that  if  the  same  or  any  part  thereof 
be  affirmed,  the  appellant  will  satisfy  it  so  far  as 
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affirmed;  (2)  if  the  judgment  or  decree  appealed  from 
be  for  the  recovery  of  the  possession  of  real  property, 
for  a  partition  thereof,  or  the  foreclosure  of  a  lien 
thereon,  that  during  the  possession  of  such  property 
by  the  appellant  he  will  not  commit,  or  suffer  to  be 
committed,  any  waste  thereon,  and  that  if  such  judg- 
ment or  decree  or  any  part  thereof  be  affirmed,  the 
appellant  will  pay  the  value  of  the  use  and  occupation 
of  such  property,  so  far  as  affirmed,  from  the  time  of 
the  appeal  until  the  delivery  of  the  possession  thereof, 
not  exceeding  a  sum  therein  specified,  to  be  ascer- 
tained and  fixed  by  the  court  or  judge  thereof;  *  * 
(4)  when  the  decree  appealed  from  is  for  the  foreclos- 
ure of  a  lien,  and  also  against  the  person  for  the 
amount  of  the  debt  secured  thereby,  the  undertaking 
shall  also  be  to  the  effect  that  the  appellant  will  pay 
any  portion  of  such  decree  remaining  unsatisfied  after 
the  sale  of  the  property  upon  which  the  lien  is  fore- 


'  closed.  •  •  '* 


The  statutory  method  thus  prescribed  for  the  ar- 
rest of  proceedings  to  enforce  a  decree  is  binding  upon 
this  court.  The  undertaking  appears  to  have  been 
given  under  the  second  clause  of  the  section  quoted; 
whereas,  the  portion  of  the  excerpt  applicable  to  the 
foreclosure  proceeding  is  found  in  subdivision  4,  be- 
cause the  original  suit  was  for  the  foreclosure  of  a 
lien  and  also  against  the  plaintiff  here  for  the  amount 
of  the  debt  secured  by  that  lien.  Subdivision  2,  in 
referring  to  the  foreclosure  of  a  lien  upon  real  prop- 
erty, evidently  contemplates  a  lien  existing  indepen- 
dent of  any  personal  obligation  to  pay  the  debt.  Me- 
chanics' and  materialmen's  liens  for  the  construction, 
alteration,  or  repair  of  a  building  upon  real  property 
would  furnish  illustrations  of  such  liens.  These,  how- 
ever, are  widely  different  from  the  lien  created  by  a 
mortgage  given  to  secure  a  note  evidencing  an  actual 
personal  indebtedness  from  a  mortgagor  to  a  mort- 
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gagee.  In  these  latter  instances,  the  statute  requires 
an  undertaking  that  the  debtor  will  pay  any  portion 
of  the  decree  remaining  unsatisfied  after  the  sale  of 
the  property  upon  which  the  lien  is  foreclosed.  We 
cannot  grant  to  the  plaintiff  any  more  favorable  terms 
for  stay  of  proceedings  than  the  statute  allows. 

2.  In  this  proceeding  we  cannot  review  the  merits 
of  the  decree  of  foreclosure.  That  was  the  determina- 
tion of  a  court  confessedly  having  jurisdiction  of  the 
parties  and  of  the  subject  matter.  We  cannot  in  this 
suit  treat  the  action  of  the  court  as  void,  or  suspend 
the  execution  of  its  decree.  Whether  the  court  abused 
its  discretion  in  refusing  a  postponement  of  the  trial, 
and  whether  it  was  right  or  wrong  in  rendering  a 
personal  decree  against  the  mortgagor  for  the  recovery 
of  the  debt  secured  by  the  mortgage,  we  cannot  here 
decide.  Those  questions  must  be  worked  out  in  that 
suit  when  it  shall  come  regularly  before  us  upon  ap- 
peal, and  upon  them  we  here  express  no  opinion. 

The  present  suit  in  this  court  is  dismissed. 

Appeal  Dismissed. 

Mr.  Justice  McBridb,  Mb.  Justice  Eakin  and  Mb, 
Justice  Benson  concur. 
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Submitted  on  briefs  January  20,  a£Srmed  February  2,  1910. 

In  Re  WEBSTER'S  ESTATE. 
LUSE  V.  WEBSTER. 

(145  Pac.  1063.) 

SzecntoxB  and  Admlnlatrators — Claims— Llmitatloiis. 

1.  Under  Section  16,  L.  O.  L.,  providing  that  the  time  of  the  ab- 
sence from  the  state  of  a  debtor  shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  an  action  accruing  before  the 
departure  from  the  state,  and  Section  18,  declaring  that  no  action  for 
collection  of  any  claim  against  a  decedent's  estate  may  be  maintained 
when  no  letters  of  administration  issued  within  six  years  after  the 
death  of  decedent,  claims  are  barred  where  more  than  six  years  elapse 
between  the  death  of  a  debtor  and  the  issuance  of  letters  of  admin- 
istration. 

[As  to  absence  from  state  and  whether  it  forms  an  exception  to 
statute  of  limitations  unless  expressed,  see  note  in  13  Am.  Dec. 
368.] 

OoPTto    Probate  Oonrts — ^Equity  Procedure. 

2.  Section  1135,  L.  O.  L.,  providing  that  the  mode  of  proceeding 
in  the  County  Court  sitting  in  probate  is  in  the  nature  of  that  in  a 
suit  in  equity,  makes  proceedings  in  probate  a  suit  in  equity. 

Executors  and  Administraton — Settlement  of  Estatee — Establislmient 
of  Claims — laaches. 

3.  A  debtor  having  property  within  the  state  departed  therefrom 
in  1896  or  1897,  and  resided  elsewhere  until  his  death  in  1904.  In 
1912  letters  of  administration  were  issued  in  the  state.  His  creditors 
had  taken  no  steps  to  enforce  payment  of  their  claims  until  after  the 
issuance  of  the  letters.  Held,  that  the  County  Court  sitting  in  probate 
properly  adjudged  that  the  claims  of  the  creditors  were  stale,  though 
the  statute  of  limitations  was  not  binding. 

Ezecntors  and   Administrators — Settlement  of   Estates — Taxes— En- 
forcement. 

4.  Taxes  accruing  after  the  death  of  the  owner  are  enforceable  by 
appropriate  proceedings,  and  will  not  justify  an  order  for  the  sale  of 
real  estate  by  an  administrator. 

From  Coos:  Robsbt  G.  Mobbow,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  proceeding  commenced  in  the  County  Court 
by  Lillian  Luse,  administratrix  of  the  estate  of  W.  G. 
Webster,  deceased,  and  J.  A,  Luse,  claimant,  against 
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Alma  Webster,  Henry  Sengstacken  Company,  a  cor- 
poration, Annie  Webster,  Walter  H.  Webster  and 
wife,  and  David  James. 

On  February  20,  1892,  W.  G.  Webster,  then  a  resi- 
dent of  Coos  County,  Oregon,  gave  his  note  to  George 
S.  Blood  for  $100,  due  one  day  after  date,  with  in- 
terest at  10  per  cent  per  annum.  This  was  unsecured, 
and  the  interest  was  afterward  paid  to  February  2, 
1895 ;  no  other  payments  having  been  made.  On  April 
8,  1892,  Webster  gave  his  note  and  mortgage  securing 
the  same  to  W.  A.  Luse  for  $1,000  due  in  four  months, 
with  interest  at  8  per  cent  per  annum.  It  is  stated 
in  the  pleadings  that  on  this  note  and  mortgage  only 
the  sum  of  $216  has  been  paid,  and  that  prior  to  Feb- 
ruary, 1895.  It  appears  that  Webster  left  Oregon 
in  1896  or  1897,  and  went  to  reside  in  Arizona,  where 
he  died  October  7,  1904.  On  April  23,  1912,  letters 
of  administration  were  issued  upon  his  estate  in  Coos 
County  to  Lillian  Luse.  On  June  .18,  1913,  she  peti- 
tioned the  court  appointing  her  for  leave  to  sell  cer- 
tain realty  of  the  deceased  in  that  county  for  the  satis- 
faction of  claims,  reciting  those  already  mentioned, 
together  with  expenses  of  administration  estimated  at 
$1,000,  unpaid  taxes  due  Coos  County,  Oregon, 
reckoned  at  $329.49,  and  unpaid  street  assessments 
calculated  at  $400. 

It  appears  that  W.  G.  Webster  left  a  widow,  Annie 
Webster,  and,  as  heirs,  his  two  sons,  W.  J.  Webster, 
since  deceased,  and  Walter  H.  Webster.  The  widow 
and  Walter  Webster  conveyed  away  their  interest  in 
the  land  in  question,  to  which  by  mesne  conveyances 
the  defendant  Henry  Sengstacken  Company  succeeded. 
W.  J.  Webster,  the  other  son,  died,  leaving  the  defend- 
ant Alma  Webster  as  his  sole  heir.  The  Sengstacken 
Company  and  Alma  Webster,  objecting  to  the  petition 
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for  an  order  to  sell  the  land,  allege  that  the  decedent 
died  on  October  7,  1904;  that  no  petition  for  the  ad- 
ministration of  the  estate  was  made  or  filed,  and  that 
no  letters  of  administration  were  issued  until  April 
23,  1912,  as  stated,  that  being  more  than  six  years 
subsequent  to  the  date  of  the  decedent's  death.  They 
urge  that  the  only  claims  presented  to  the  adminis- 
trator were  the  Luse  note  and  mortgage  and  the  Blood 
note,  and  that  they  are  barred  by  the  statute  of  limita- 
tions. They  further  offer  to  pay  to  the  administratrix 
such  sum  of  money  as  the  court  shall  adjudge  neces- 
sary to  pay  the  costs  of  administration.  The  replies 
challenge  the  answers  in  material  particulars,  and 
state,  in  substance,  that  the  Luse  note  and  mortgage 
were  given  in  part  payment  of  the  purchase  price  of 
the  premises  in  dispute;  that  afterward  Webster  de- 
parted from  the  state,  and  at  all  times  remained  absent 
therefrom;  and  that  no  payments  have  been  made  on 
the  note  beyond  the  aggregate  of  $216.22,  the  last 
payment  being  made  April  13,  1895.  The  County 
Court  heard  the  matter  on  the  issues  involved,  entered 
a  decree  disallowing  the  claims  of  Blood  and  Luse 
against  the  estate,  and  dismissed  the  petition  on  con- 
dition that  the  costs  of  the  administration  should  be 
paid  by  the  parties  interested  therein  on  or  before  Octo- 
ber 6,  1913,  The  Circuit  Court  on  appeal  by  the  ad- 
ministratrix reached  substantially  the  same  conclusion 
fixing  the  expense  of  administration  at  the  sum  of 
$450,  which  the  defendant  Alma  Webster  paid  into 
court  for  that  purpose.  The  administratrix  appealed. 
Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Fac  xi).  Affiemed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Joseph  W,  Bennett,  Mr.  Bennett  Swanton  and 
Mr.  Tom  T.  Bennett. 

For  respondents  there  was  a  brief  submitted  by 
Mr.  W.  U.  Douglas. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court 

1.  There  is  no  substantial  dispute  about  the  facts 
involved  in  this  litigation.  The  principal  question 
to  be  determined  is  whether  the  Circuit  and  County 
Courts  were  right  in  disregarding  the  claims  of  Luse 
and  Blood.     Section  16,  L.  0.  L.,  reads  thus : 

**If,  when  the  cause  of  action  shall  accure  against 
any  person  who  shall  be  out  of  the  state  or  concealed 
therein,  such  action  may  be  commenced  within  the 
terms  herein  respectively  limited,  after  the  return  of 
such  person  into  the  state,  or  the  time  of  his  conceal- 
ment; and  if,  after  such  cause  of  action  shall  have 
accrued,  such  person  shall  depart  from  and  reside  out 
of  this  state,  or  conceal  himself,  the  time  of  his  absence 
or  concealment  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  such 
action. ' ' 

Section  18,  L.  0.  L.,  provides  as  follows: 

**If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  ac- 
tion may  be  commenced  by  his  personal  representa- 
tives after  the  expiration  of  the  time,  and  within  one 
year  from  his  death.  If  a  person  against  whom  an 
action  may  be  brought,  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the 
cause  of  action  survives,  an  action  may  be  commenced 
against  his  personal  representatives  after  the  expira- 
tion of  that  time,  and  within  one  year  after  the  issuing 
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of  letters  testamentary  or  of  administration;  but  no 
suit  or  action  for  collection  of  any  claim  against  the 
.  estate  of  a  decedent  may  be  maintained,  when  no  let- 
ters testamentary  or  of  administration  shall  have 
been  issued  before  the  expiration  of  six  years  after 
the  death  of  the  decedent,  unless  begun  before  the 
expiration  of  six  months  after  the  taking  effect  of  this 
act.^' 

It  is  plain  that  if  Webster  had  not  died  and  had 
never  returned  to  the  State  of  Oregon  the  statute  of 
limitations  would  not  yet  have  run  against  the  notes 
in  question;  but,  his  death  having  been  admitted,  and 
it  having  been  shown  that  it  occurred  on  October  7, 
1904,  the  situation  is  controlled  by  the  last  clause  of 
Section  18,  L.  0.  L.,  saying: 

**But  no  suit  or  action  for  collection  of  any  claim 
against  the  estate  of  a  decedent  may  be  maintained, 
when  no  letters  testamentary  or  of  administration 
shall  have  been  issued  before  the  expiration  of  six 
years  after  the  death  of  the  decedent,  unless  begun 
before  tlie  expiration  of  six  months  after  the  taking 
effect  of  this  act. ' ' 

That  excerpt  was  engrafted  upon  Section  18  as  an 
amendment  by  the  legislative  assembly  in  1907.  More 
than  six  years  having  elapsed  between  the  death  of 
the  decedent  on  October  7,  1904,  and  April  23,  1912, 
when  the  letters  of  administration  were  issued,  the 
debts  to  Luse  and  Blood  were  barred  under  the  con- 
ditions of  Section  18  just  quoted.  It  is  stated  in 
emphatic  terms  in  Section  1241,  L.  0.  L.,  that : 

**No  claim  shall  be  allowed  by  the  executor  or  ad- 
ministrator or  the  County  Court  which  is  barred  by 
the  statute  of  limitations." 

As  a  matter  of  law,  this  disposes  of  the  the  Luse  and 
Blood  claims  adversely  to  them. 
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2.  The  administratrix  apparently  concedes  that  this 
would  be  the  case  if  she  had  been  sued  in  an  aotion 
at  law  to  recover  the  money  due  on  the  claims,  or  if 
a  suit  had  been  instituted  against  her  to  foreclose  the 
Luse  mortgage.  She  seeks,  however,  to  avoid  this 
conclusion  by  saying,  in  effect,  that  her  operations  in 
the  County  Court  were  neither  an  action  at  law  nor  a 
suit  in  equity,  but  a  mere  proceeding  which  is  not  con- 
trolled by  the  statute  of  limitations.  We  read,  how- 
ever, in  Section  1135,  L.  0.  L.: 

*' There  are  no  particular  pleadings  or  forms  thereof 
in  the  County  Court,  when  exercising  the  jurisdiction 
of  probate  matters  *  *  other  than  as  provided  in 
this  title.  The  mode  of  proceeding  is  in  the  nature  of 
that  in  a  suit  in  equity  as  distinguished  from  an  ac- 
tion at  law.  The  proceedings  are  in  writing,  and  are 
had  upon  the  application  of  a  party  or  the  order  of  the 
court.  The  court  exercises  its  powers  by  means  of — 
(1)  A  citation  to  the  party;  (2)  an  affidavit  or  the  veri- 
fied petition  or  statement  a  party;  (3)  the  subpoena 
to  a  witness;  (4)  orders  and  decrees;  (5)  an  execution 
or  warrant  to  enforce  them. '  * 

The  statute  thus  makes  the  proceedings  in  the 
County  Court  sitting  in  probate  substantially  a  suit 
in  equity,  and  while,  as  a  court  of  chancery,  it  is  not 
strictly  bound  by  the  statute  of  limitations,  except, 
on  the  question  here  involved,  as  stated  in  Section 
1241,  L.  0.  L.,  still  it  proceeds  in  analogy  to  the  same, 
and  will  withhold  its  aid  to  enforce  a  stale  claim. 

3.  The  utmost  that  could  be  accomplished  in  any 
event  in  this  litigation,  or,  for  that  matter,  in  any  other 
against  a  nonresident,  would  be  to  subject  to  the  pay- 
ment of  these  debts  the  property  belonging  to  the 
debtor  within  this  state.  That  could  have  been  ef- 
fected, and  was  all  that  could  have  been  done,  at  any 


Feb.  1915.]  In  rb  Webster's  Estate.  495 

time  after  the  departure  of  Webster  from  the  state  in 
1896  or  1897.  Whether  proceedings  were  instituted 
before  or  after  his  death,  the  end  to  be  attained  is  the 
same.  Independent  of  the  statute,  therefore,  the 
County  Court  was  right  in  its  action  disregarding  the 
Blood  and  Luse  claims  on  the  ground  that  they  were 
stale  under  all  the  circumstances ;  for  at  the  least  cal- 
culation the  holders  of  those  demands  allowed  15  years 
to  pass  from  the  departure  of  Webster  to  the  date 
of  issuing  the  letters  of  administration  without  taking 
any  steps  whatever  to  enforce  payment.  Leaving  the 
state  law  of  limitations  out  of  consideration,  the 
County  Court,  exercising  its  equity  powers,  was  clearly 
within  the  bounds  of  its  authority  when  it  ignored 
these  notes  as  stale.  The  principle  is  laid  down  by 
Mr.  Justice  Moore  in  Loomis  v.  Rosenthal^  34  Or.  585 
(57  Pac.  55),  the  syllabus  on  this  point  reading  thus: 

**  While  the  statute  of  limitations  is  not  a  defense 
in  equity,  still  the  claimant  must  have  exercised  rea- 
sonable diligence  in  asserting  his  claim  after  ascer- 
taining the  fraud  complained  of,  or  after  learning  of 
facts  which  would  put  a  person  of  ordinary  intelligence 
on  inquiry.  * ' 

Other  authorities  in  this  state  are  SedlaJc  v.  Sedlak, 
14  Or.  540  (13  Pac.  452)  and  Raymond  v.  Flavel,  27 
Or.  219  (40  Pac.  158).  Similar  doctrine  is  enunciated 
in  Graham  v.  Brock,  212  111.  579  (72  N.  E.  825, 103  Am. 
St.  Eep.  248) ;  Goodrum  v.  Mitchell,  236  111.  183  (86 
N.  E.  217);  Cohen  v.  Tuff  (Del),  86  Atl.  833;  MaU 
thews  V.  Peterson,  150  N.  C.  132  (63  S.  E.  722). 

4.  So  far  as  the  taxes  and  street  improvements  are 
concerned,  they  appear  to  have  accrued  long  after  the 
death  of  Webster,  and  are  enforceable  by  appropriate 
proceedings  other  than  administration.  They  do  not 
necessarily  concern  the  administratrix,  and  no  one  can 
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be  injured  by  the  treatment  these  claims  received  in 
this  proceeding.  Otherwise  an  estate  might  be  kept 
open  indefinitely,  for  it  is  morally  certain  that  taxes 
will  always  accrue. 

The  decrees  complained  of  were  just  and  equitable, 
and  are  therefore  affirmed.  Affibmbd. 


Argued  January  20,  reversed  February  2,  1915. 

VASQUEZ  V.  PETTIT. 

(145  Pac.  1066.) 

Eeleaaa — ^Frand — ^Beprwentatlons  of  Material  Facta. 

1.  A  representation  by  an  employer,  inducing  an  employee  to  re- 
lease his  claim  for  a  personal  injury,  that  medical  and  hospital  bills 
would  be  paid  by  an  insurance  company,  was  not  a  representation  of 
a  material  fact,  and  the  employee  could  not  complain  so  long  as  the 
bills  were  in  fact  paid. 

Ttlal — Miaconduct  of  OounsoL 

2.  The  action  of  the  attorney  for  plaintiff  suing  for  a  personal 
injury  in  stating  on  the  examination  of  jurors  on  their  voir  dire  that 
the  damages  recoTerable  would  be  paid  by  an  insurance  company,  and 
in  compelling  defendant  on  cross-examination  to  state  that  sums  paid 
by  him  to  plaintiff  for  a  release  had  been  repaid  by  an  insurance  com- 
pany, was  reversible  error  as  rendering  the  jury  careless  as  to  the 
amount  of  the  verdict  on  the  theory  that  defendant .  was  protected 
from  liability. 

[As  to  effect  of  misconduct  of  counsel  at  trial,  see  note  in  100 
Am.  St.  Rep.  690.] 

Pleading— iBBoes— Denial. 

3.  Where  an  employer,  in  an  action  by  an  employee  for  personal 
injuries,  relied  on  a  release,  allegations  of  the  reply  that  the  employer 
disregarded  his  promise  to  employ  the  employee,  forming  a  part  of 
the  consideration  of  the  release,  and  discharged  the  employee,  were 
allegations  of  new  matter,  and  under  Section  95,  L.  O.  L.,  controverted 
as  on  direct  denial. 

S^eaae— Failure  of  Oonalderatlon— Effect 

4.  Where  an  employer,  in  an  action  for  injury  by  an  employee, 
relied  on  a  release  from  liability,  the  employee  alleging  and  prov- 
ing that  the  promise  by  the  employer  to  employ  the  employee,  form- 
ing a  part  of  the  consideration  for  the  release,  had  been  breached,  was 
not  confined  to  an  action  for  the  breach,  but  could  sue  for  the  injury. 
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From  Multnomah:  William  N.  Gatbns,  Judge. 
Department  1.    Statement  by  Mr.  Chibf  Jubtiob 

MOOBE. 

This  is  an  action  by  L.  Vasquez  against  J.  Pettit, 
doing  business  as  the  Pettit  Feather  &  Bedding  Com- 
pany, to  recover  damages  for  a  personal  injury.  The 
complaint  charges  in  effect  that  on  May  1,  1911,  the 
plaintiff  was  engaged  in  operating  for  the  defendant 
a  carding  machine,  used  in  picking  hair  with  which  to 
fill  mattresses,  and  while  thus  employed  his  right 
hand  was  caught  between  cylinders  of  the  machinery 
and  so  injured  as  to  necessitate  amputation.  The 
negligence  alleged  is  a  failure  properly  to  guard  the 
machine,  or  to  provide  it  with  a  belt-shifter,  or  to 
inspect  the  instrumentality,  or  to  instruct  the  plaintiff, 
or  to  have  prompt  communication  between  the  opera- 
tor of  the  machine  and  the  engineer  in  charge  of  the 
motive  power.  The  answer  denied  the  negligence  al- 
leged, and  for  further  defenses  averred:  (1)  That  the 
plaintiff  knew  the  danger  incident  to  operating  the 
machine  and  assumed  the  risk;  (2)  that  aside  from  his 
carelessness  the  injury  resulted  from  the  negligence 
of  fellow-servants;  (3)  that  the  hurt  was  caused  by 
the  plaintiff's  carelessness  whereby  the  accident  was 
unavoidable;  and  (4)  that  the  defendant  on  July  22, 
1911,  settled  and  compromised  with  the  plaintiff,  giv- 
ing him  the  sum  of  $535  and  also  assuming  the  pay- 
ment of  the  surgeon's  charges  and  the  hospital  ex- 
penses incurred  in  caring  for  the  plaintiff,  who  upon 
the  receipt  of  the  money  executed  to  the  defendant  a 
release  discharging  him  from  all  liability  by  reason  of 
the  accident  and  injury.    The  averments  of  new  mat- 

• 

ter  in  the  answer  were  put  in  issue  by  the  reply,  which 

74  Dr.— 82 
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further  alleged,  in  substance,  that  at  the  time  stated 
the  plaintiff  received  $400  from  the  defendant,  who 
then  informed  him  that  an  insurance  company  would 
pay  such  charges  of  the  doctor  and  bills  at  the  hospital ; 
that  the  defendant  thereupon  requested  the  plaintiff 
to  sign  an  instrument  in  order  to  show  the  receipt  of 
the  money,  so  as  to  prove  that  the  sum  paid  had  been 
disbursed,  saying  that  the  amount  was  intended  to 
cover  wages  for  the  past,  and  for  a  reasonable  future 
time;  that  the  defendant  then  promised  and  agreed 
with  the  plaintiff  that  he  could  work  for  the  company 
as  long  as  it  continued  in  business ;  that  if  such  writ- 
ing is  a  release  the  plaintiff  was  induced  to  sign  it 
by  the  defendant's  fraudulent  representations  to  him 
that  it  was  only  a  receipt;  that  such  statements  were 
false,  and  so  known  by  the  defendant  when  he  uttered 
them,  and  they  were  made  for  the  purpose  of  inducing 
the  plaintiff  to  sign  the  writing ;  that  he  is  a  Spaniard 
and  unable  to  any  extent,  to  speak,  read  or  write  the 
English,  in  which  language  the  instrument  was  writ- 
ten, and  no  copy  thereof  was  delivered  to  him;  that 
desiring  to  continue  in  the  work  in  which  he  was  en- 
gaged when  hurt,  and  realizing  the  difficulty  which  he 
would  encounter  in  securing  other  employment  by  rea- 
son of  the  loss  of  his  hand,  and  relying  upon  the  de- 
fendant's representations  and  agreement,  he  signed 
the  writing,  supposing  it  was  a  receipt ;  that  he  did  not 
intend  to  sign  a  release  and  did  not  believe  he  had 
done  so;  that  he  never  received  any  money  in  com- 
pensation for  his  injuries  and  suffering;  and  that  since 
he  was  hurt  he  has  endeavored  to  render  valuable 
services  for  the  defendant,  who,  disregarding  his 
promise  and  agreement,  discharged  the  plaintiff  and 
refused  longer  to  employ  him.    Based  upon  these  is- 
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sues,  a  trial  was  had  resulting  in  a  judgment  for  the 
plaintiff  in  the  sum  of  $4,000,  and  the  defendant  ap- 
peals. '  Beyebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Senn,  Ekwdll  A^Recken  and  Messrs.  Moser  S 
McCue,  with  an  oral  argument  by  Mr.  FrcmJc  S.  Senn. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Davis  &  Farrell  and  Mr.  Wilber  Henderson, 
with  an  oral  argument  by  Mr.  Wilfred  E.  Farrell. 

Opinion  by  Mb.  Chief  Justice  Moobe. 

1.  No  motion  appears  to  have  been  made  to  strike 
from  the  reply  the  averment  as  to  the  defendant's  al- 
leged representations  with  respect  to  the  payment  of 
the  medical  and  hospital  bills  by  an  insurance  com- 
pany. It  will  be  remembered  that  the  answer  states 
the  defendant  assumed  the  payment  of  these  obliga- 
tions. Whether  or  not  he  informed  the  plaintiff  that 
an  insurance  company  would  advance  or  pay  the  money 
for  that  purpose  is  unimportant,  for  the  source  from 
which  such  debts  were  to  have  been  paid  was  not  the, 
statement  of  any  material  fact,  and  it  was  unneces- 
sary to  move  to  strike  the  averment  from  the  reply. 

2.  The  plaintiff's  counsel  in  examining  prospective 
jurors  on  their  voir  dire  was  premitted,  over  objec- 
tion and  exception,  to  state  that  the  damages  which 
their  client  had  suffered, were  to  be  paid  by  money 
furnished  by  an  insurance  company  and  each  person, 
when  he  entered  the  jury-box,  was  asked  if  he  was 
acquainted  with  the  agents  in  Portland,  Oregon,  of  such 
company.  The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  he  had  paid  the  plaintiff,  as  wages, 
from  May  1,  1911,  the  time  he  was  hurt,  to  July  22d 
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of  that  year,  when  he  resumed  work,  $135 ;  that  as  a 
compromise  and  settlement  of  the  damages  which  had 
been  suffered  he  had  give  him  $400;  and  for  his  sur- 
gical operation,  medical  attention,  hospital  dues,  etc., 
he  had  paid  $268.85,  making  $803.85.  On  cross-ex- 
amination the  defendant  was  compelled,  over  objection 
and  exception,  to  state  that  such  sum  had  been  repaid 
him  by  an  insurance  company  under  a  policy  which 
protected  his  business  against  liability  for  accidents 
to  employees.  It  is  contended  that  errors  were  com- 
mitted in  these  particulars. 

In  the  trial  of  this  cause  there  appears  to  have  been 
an  intent  at  every  convenient  opportunity  to  estab- 
lish the  fact  that  the  defendant  was  protected  from 
liability  to  respond  in  damages  for  injuries  to  his  em- 
ployees by  a  policy  of  indemnity  insurance.  As  such 
proof,  in  personal  injury  cases,  might  have  a  tendency 
to  render  the  jurors  careless  as  to  the  amount  of  their 
verdict,  the  rule  is  universal  that  a  willful  attempt 
to  establish  such  fact  constitutes  reversible  error: 
Tuohy  V.  Columbia  Steel  Co.,  61  Or.  527  (122  Pac. 
36) ;  Putnam  v.  Pacific  Monthly  Co.,  68  Or.  36  (130 
Pac.  986,  136  Pac.  835,  Ann.  Gas.  1915C,  256,  45  L- 
E.  A.  (N.  S.)  338) ;  Cameron  v.  Pacific  Lime  <&  Gypsum 
Co.,  73  Or.  510  (144  Pac.  446). 

The  purpose  in  introducing  the  testimony  complained 
of  comes  within  the  specification  named,  and,  an  error 
having  been  committed  as  alleged,  it  follows  that  the 
judgment  must  be  reversed. 

3,  4.  In  view  of  the  conclusion  thus  reached,  it  is 
deemed  important  to  consider  another  feature  of  the 
case.  The  testimony  of  the  plaintiff,  as  given  by  an 
interpreter,  is  to  the  effect  that  he  had  been  employed 
by  the  defendant  several  years  and  placed  implicit 
confidence  in  all  declarations  that  he  made ;  that  after 
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the  injury  the  defendant  promised  to  give  him  employ- 
ment in  the  factory  as  long  as  he  continued  to  operate 
it;  and  that,  relying  upon  such  promises,  he  signed 
the  writing  supposing  it  was  a  receipt  for  the  money 
and  to  show  the  insurance  company  what  sum  he  had 
received.  Julius  Gonzales,  the  plaintiff 's  brother-in- 
law,  interpreting  his  answer  to  the  question,  **  There 
was  something  said  about  a  job,  too,  when  he  signed  it, 
wasn  H  there  T ' '.  replied : 

**He  said  that  after  he  signed  that  paper,  why,  he 
told  Mr.  Pettit  he  wanted  a  recommendation  for  a  life 
job,  and  Mr.  Pettit  said,  'No,  I  will  give  him  a  job  that 
will  last  him  for  fifteen  years  for  all  he  knows,  or  as 
long  as  he  remained  in  the  business.'  '^ 

This  action  was  commenced  May  1,  1913,  just  two 
years  after  the  injury,  and  during  most  of  the  interim 
the  plaintiff  continued  in  the  defendant's  employ.  It 
will  be  kept  in  mind  that  the  reply  avers  that  the  de- 
fendant, disregarding  his  promise,  discharged  the 
plaintiff  and  refused  longer  to  employ  him.  This  al- 
legation is  deemed  to  be  controverted  by  the  defend- 
ant as  upon  a  direct  denial:  Section  95,  L.  0.  L.  At 
the  trial  herein  the  defendant's  counsel  did  not  con- 
cede  that  the  alleged  promise  to  employ  the  plaintiff 
was  ever  made,  or  that  the  service  which  he  rendered 
after  the  injury  formed  any  part  of  the  consideration 
for  the  execution  of  the  release.  In  this  state  of  the 
case  it  would  be  improper  summarily  to  dismiss  this 
action  and  to  hold  that  for  a  failure  of  a  part  of  the 
consideration  the  plaintiff's  proper  remedy  was  an 
action  to  recover  damages  for  a  breach  of  the  agree- 
ment, and  to  turn  him  out  of  court  because  the  money 
which  he  received  had  not  been  returned  or  offered  to 
be  repaid  before  this  action  was  commenced. 
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The  cause  will  therefore  be  remanded  in  order  to 
form  new  issues  or  for  a  trial  upon  the  pleadings  al- 
ready filed  as  the  parties  and  the  court  may  determine. 

Sevebsbd. 

Mb.  Justice  McBbide  and  Mb.  Justice  Benson 
concur. 

Mb.  Justice  Bubnett  concurring  in  the  result. 


Argued  October  14,  reversed  November  10, 1914,  sustained  on  rehearing 

February  2,  1915. 

LONG  V.  PACIFIC  RY.  &  NAV.  CO.* 

(144  Pac.  462;  145  Pac.  1068.) 

Bailroads— Injuries  to  Persons  on  Track — Contrlbntory  Negligence. 

1.  Where,  after  a  freight  train  had  passed,  a  person  crossed  the 
railroad  track  and  proceeded  on  a  plank  walk  parallel  to  the  track  to 
the  end  thereof,  and  then  without  looking  back  stepped  upon  the  track 
immediately  in  front  of  a  work  train,  which  he  could  have  seen,  had  he 
glanced  in  its  direction,  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law,  and  there  could  be  no  recovery  for  his  death. 

[As  to  duty  of  traveler  on  highway  to  use  his  senses  of  sight 
and  hearing  to  avoid  dangers  at  crossings,  see  notes  in  90  Am. 
Dec.  780;  Ann.  Cas.  1914A,  536.] 

ON  BEHEABINa. 

Bailroadfr— Liability  for  Injuries  to  Licensee. 

2.  Where  the  use  of  a  railroad  right  of  way  as  a  walkway  for  foot 
travel  had  not  continued  long  enough  for  the  public  to  acquire  a  right* 
by  prescription  to  use  the  right  of  way  for  that  purpose,  a  person  so 
using  it  was  a  bare  licensee,  to  whom  the  company  owed  no  duty 
beyond  that  of  abstaining  from  willful  injury. 

*Upon  the  question  of  the  duty  to  maintain  lookout  for  persons  on 
track,  generally,  see  note  in  25  L.  B.  A.  287  and  8  L.  B.  A.  (N.  S.) 
1069. 

As  to  the  duty  of  railroad  company  toward  trespassefrs  or  persona 
on  track,  see  note  in  36  L.  Ed.  (U.  S.)  1064. 

For  the  doctrine  of  last  clear  chance,  in  case  of  undiscovered  persons 
on  track,  see  notes  in  55  L.  B.  A.  418,  424  and  36  L.  B.  A.  (N.  S.)  957. 

BEFO&Tau 
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BaUroads— Liability  for  Injuies— Last  Clear  Cliaaice. 

3.  The  last  clear  chance  doctrine  applies  only  to  a  perceived  peril, 
and  could  not  be  invoked  on  behalf  of  a  licensee,  where  it  was  sought 
to  base  a  right  to  recover  on  the  failure  to  keep  a  proper  lookout,  and 
not  on  the  failure  to  warn  him  or  to  stop  the  train  after  those  in 
charge  of  the  train  saw  him,  especially  where  it  did  not  appear  that 
it  was  possible  to  stop  the  train  within  the  short  intervening  distaneOi 
had  his  presence  been  observed. 

From  Tillamook:  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  Frank  Long,  Sr.,  as  administra- 
tor of  the  estate  of  William  Campbell,  deceased, 
against  the  Pacific  Eailway  &  Navigation  Company, 
a  corporation,  to  recover  damages  for  the  death  of 
the  deceased,  which  is  alleged  to  have  been  caused  by 
the  defendant's  negligence.  From  a  judgment  for 
plaintiff  in  the   sum   of  $2,000,   defendant   appeals. 

Ebvbbsed,  and  Action  Dismissed. 
Sustained  on  Eehearing. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  F.  ReUly,  Mr.  William  D.  Fenton,  Mr.  Ralph 
E.  Moody  and  Mr.  Webster  Holmes,  with  an  oral  argu- 
ment by  Mr.  ReUly. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Ralph  R.  Duniway  and  Mr.  Sidney  S.  Johnson, 
with  an  oral  argument  by  Mr.  Duniway. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  It  is  maintained  that  the  testimony  shows  the  de- 
ceased was  guilty  of  negligence,  contributing  to  his 
injury,  and,  this  being  so,  errors  were  committed  in 
denying  a  motion  for  a  judgment  of  nonsuit  and  in 
refusing  to  direct  a  verdict  for  the  defendant.    The 
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defendant  operates  from  Portland  to  Tillamook,  in 
this  state,  a  railroad,  a  part  of  which  is  built  along 
the  south  shore  of  Nehalem  Bay,  where  the  line  is 
constructed  through  Vosburg,  or  Wheeler,  and  a  little 
east  thereof,  through  New  Wheeler.  A  landslide  hav- 
ing occurred  west  of  Wheeler,  the  defendant  on  No- 
vember 4,  1912,  was  engaged  in  hauling  the  debris 
that  had  fallen  near  its  track  and  dumping  same  near 
New  Wheeler.  The  train  used  for  that  purpose  was 
known  as  ''Extra  No.  1,'^  and  consisted  of  three  flat 
cars,  a  passenger  coach,  used  as  a  caboose,  and  a 
locomotive,  with  a  tender.  Wlien  loaded,  the  trian 
was  run  backward;  the  position  of  the  cars  and  en- 
gine being  in  the  order  stated.  On  the  day  mentioned 
extra  No.  1,  loaded  with  mud,  sand  and  gravel,  was 
run  upon  a  spur  near  a  sawmill  at  Wheeler,  in  order 
to  permit  freight  train  No.  2500  to  pass,  going  east. 
As  soon  as  the  rear  end  of  that  train  crossed  the  line 
of  the  switch  connecting  the  mill  slip,  extra  No.  1 
came  out  and  began  backing  east  on  the  main  line,  only 
a  few  hundred  feet  behind  the  freight  train.  WUliam 
Campbell  who  had  been  standing  near  the  mill  office, 
crossed  the  track  to  the  south  as  soon  as  train  No. 
2500  passed.  He  then  went  east  on  a  plank  walk  a 
short  distance  to  the  end  thereof,  when,  without  look- 
ing back,  he  stepped  upon  the  track  in  front  of  extra 
No.  1,  and,  having  taken  4  or  5  paces,  was  hit  by  the 
car,  knocked  down  and  injured,  from  the  eflFects  of 
which  he  died.  Jay  Houser,  who  was  14  years  old, 
appearing  as  plaintiff's  witness  and  referring  to  Will- 
iam Campbell  as  of  the  time  of  the  accident,  testified 
as  follows : 

*'He  started  up  above  [referring  to  the  location  of 
the  sawmill],  and  got  to  the  end  of  the  walk,  and  the 
2500  had  just  passed,  and  he  stepped  in  behind  it,  and 
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he  stepped  off  the  walk,  and  there  was  another  train 
(extra  No.  1),  with  a  couple  of  flat  cars — two  or  three; 
I  don 't  know  for  sure  how  many,  but  there  were  either 
two  or  three — and  they  were  going  by,  and  they  had 
mud  in  them,  and  he  stepped  in  behind  the  2500  and 
went  walking  right  up  the  platform,  and  when  he  got 
to  the  end  he  stepped  off  of  the  platform  into  the  track ; 
and  I  hallooed  at  him  and  whistled  at  him  to  get  off 
the  track,  and  he  didn't  hear  me,  I  guess,  and  he  just 
walked  two  or  three  steps,  and  the  train  hit  him,  and 
it  struck  him  right  about  in  the  bacf 

On  cross-examination  this  witness  testified  as  fol- 
lows: 

"Q.  Now,  when  he  [Campbell]  came  along  this  board 
walk,  did  he  look  back  any  time! 

''A,  No,  sir;  he  went  on  when  that  train  was  gone 
down  there. 

''Q.  What  train! 

*'A.  The  2500. 

*'Q.  Where  was  he  when  they  came  through? 

*'A.  Right  about  in  here  (referring  to  a  photo- 
graph). 

*  *  Q.  That  is,  he  was  standing  clear  over  at  the  saw- 
mill! 

''A.  Yes,  sir.  •  • 

**Q.  Then  he  came  from  there  onto  this  board  plat- 
form, which  parallels  the  railroad  track! 

**A,  He  walked  on  that  board  walk  right  down  by 
it.  •  • 

''Q.  And  he  walked  clear  the  whole  length  of  that, 
did  he! 

'^A.  Yes,  sir.  •  • 

*'Q.  During  the  time  he  was  walking  along  that 
board  walk  there  he  was  clear  of  the  railroad  track! 

**A.  Yes,  sir. 

*  *  Q.  He  was  where  the  train  wouldn  't  hit  him,  wasn  't 
he! 

*' A.  He  was  where  it  wouldn't  hit  him,  if  he  walked 
over  farther. 
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yQ.  If  he  walked  along  the  walk,  the  way  he  was 
going,  the  engine  or  none  of  the  train  would  have  hit 
him;  isn't  that  so! 

"A.  Yes;  but  if  he  had  kept  on  he  would  have 
walked  into  a  ditch. 

**Q.  After  he  came  to  the  end  of  the  walkt 

*'A.  Yes.  •  • 

'*Q.  He  didn't  look  back  at  any  timet 

*'A.  No.  •  • 

''Q.  Did  he  look  back  any  time  he  was  walking  on 
the  track? 

*'A.  Well,  I  was  right  over  on  the  platform  there 
by  the  cook-house,  and  I  hallooed  at  him,  and  he  looked 
at  me ;  never  looked  back,  though.  I  told  him  to  come 
in  and  have  supper. 

'*Q.  That  was  when  he  was  on  the  board  walkt 

*'A.  Yes. 

*'Q.  I  mean  after  he  got  on  the  track? 

*'A.  No,  •  • 

*'Q.  How  far  was  the  train  from  him  when  he 
stepped  on  to  the  track — ^the  train  that  hit  himT 

**A.  I  couldn't  say.  *  * 

**Q.  Just  about  the  length  of  the  room  (referring 
to  the  courtroom)  t 

''A.  Juat  about. 

'*Q.  That  is,  he  was  just  about  that  far  ahead  of 
the  train  when  he  stepped  on  to  the  track  in  front  of  itT 

*'A.  Yes,  sir;  maybe  not  that  far.  (The  room  re- 
ferred to  was  thereupon  measured,  and  found  to  be 
49  feet  in  length.)  •  • 

**Q.  Now,  when  you  saw  him  step  on  the  track,  you 
hallooed  at  him;  is  that  right? 

''A.  Yes. 

*'Q.  What  did  you  halloo  at  him! 

**A.  I  just  told  him  to  get  oflF  the  track. 

*'Q.  Did  you  halloo  very  loud  at  him! 

*'A.  Well,  as  loud — I  don't  know  how  loud  I  hal- 
looed. I  hallooed  loud  enough  for  he  ought  to  have 
heard.  He  could  have  heard,  if  it  hadn't  been  storm- 
ing, I  know. 

**Q.  How  far  were  you  from  him,  about! 


" 


i'eb.  1915.]    Long  v.  Pacipic  Ry.  &  Nav.  Co.  507 

*'A.  I  don't  know. 

*'Q.  How  far  were  you — say  how  would  it  compare 
with  the  length  of  the  courtroom  here? 

''A.  It  is  farther;  *  *  well,  it  is  about  twice  as  far, 
I  guess." 

The  deposition  of  Mabel  Tillotson  is  to  the  effect 

that  she  saw  the  accident;  that  the  train  causing  the 
injury  was  moving  with  extraordinary  speed ;  that  she 
saw  no  person  in  charge  or  control  of  the  cars,  nor  did 
she  hear  any  signals  given.  A  part  of  her  sworn 
statement  is  as  follows: 

' '  Q.  Do  you  think  you  could  have  heard,  a  bell  ring- 
ing from  your  position  T 

"A.  I  am  sure  I  could,  because  I  heard  the  bell  and 
whistle  from  the  train  that  had  just  passed  (No.  2500). 
I  was  standing  in  the  same  place. 

'*Q.  You  speak  of  the  train  that  had  just  passed. 
Explain  what  you  mean. 

*'A.  I  was  speaking  of  the  other  train,  that  just 
passed  a  little  in  advance  of  this  one.  They  were 
whistling  and  ringing  the  bell  for  a  man  to  get  off  the 
trestle. 

''Q.  At  the  time  of  the  accident! 

''A.  While  they  were  making  all  this  noise,  the 
other  train  came  along  and  struck  this  man. 

'*Q.  About  how  far  was  the  train  that  was  whistling 
ahead  of  the  train  that  struck  Campbell! 

*  *  A.  Do  you  mean  how  far  between  the  trains ! 

'*Q.  Yes. 

*'A.  About  three  or  four  car-lengths,  I  should  say. 

**Q.  About  how  long  had  it  passed  the  point  where 
Campbell  was  struck,  before  he  was  struck  by  the 
other  train! 

''A.  I  wouldn't  be  sure,  but  just  a  little  while.'' 

The  plaintiff  introduced  testimony  tending  to  show 
that  a  trail  had  been  cut  through  the  brush  from 
Wheeler  to  New  Wheeler,  but  that  most  pedestrians 
from  one  of  these  places  to  the  other  passed  along  the 
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railroad,  although  in  doing  so  it  was  necessary  to  walk 
along  a  trestle. 

The  foregoing  is  thought  to  be  the  important  parts 
of  the  testimony  received  when  the  motion  for  a  non- 
suit was  interposed. 

Thereafter  W.  H.  Frink,  as  defendant's  witness,  tes- 
tified that  at  the  time  of  the  accident  he  was  employed 
as  a  brakeman  and  stood  on  the  leading  car,  about  15 
feet  from  the  forward  end  as  it  was  backed  east ;  that 
after  the  freight  train  passed  the  mill  slip  he  gave  a 
back-up  signal,  to  which  the  engineer  responded  with 
three  short' blasts  of  the  whistle,  and  after  reaching 
the  main  line  a  crossing  whistle  was  also  given ;  that 
when  the  witness  first  saw  Campbell  he  was  about  two 
car-lengths  ahead,  going  east  on  the  platform,  and 
reaching  the  end  thereof  he  stepped  to  the  earth  and 
took  about  three  paces,  when,  without  looking  back,  he 
sprang  on  the  track  about  15  feet  ahead  of  the  work 
train.  Upon  this  subject  the  witness  testified  as  fol- 
lows: 

**Q.  What  did  you  do,  if  anything,  when  you  saw 
him  jump  on  the  track  in  front  of  the  car! 

**A.  I  hallooed  at  him  when  he  stepped  off  the  end 
of  the  plank  walk  there,  and  he  didn't  seem  to  pay  any 
attention  to  me,  and  when  he  stepped  on  the  track  I 
hallooed  and  whistled  and  everything  else,  everything 
in  my  power,  to  get  him  off  the  track,  and  gave  violent 
stop  signals  to  the  engineer." 

This  witness  further  testified  that  he  shouted  at  the 
top  of  his  voice:  **Hey!"  ''Hey  there!!"  ''Look 
out!!!"  and  Campbell  did  not  seem  to  pay  any  atten- 
tion. He  further  stated  upon  oath  that  when  the  acci- 
dent occurred  the  rate  of  speed  of  the  train  did  not 
exceed  six  miles  an  hour,  and  that  Campbell  could  have 
had  a  clear  and  unobstructed  view  of  the  cars  as  they 


Feb.  1915.]     Long  v.  Pacific  Ry.  &  Nav.  Co.  509 

approached^  if  he  had  looked  in  that  direction.  On 
cross-examination  this  witness  was  asked  if  on  Novem- 
ber 4, 1912,  at  a  particular  place  and  in  the  presence  of 
designated  persons,  a  Mr.  Austin  did  not  say  to  him, 
*'I  don't  see  how  yon  could  run  over  a  man  without 
seeing  him,''  and  he  replied,  **Mr.  Austin,  nobody  saw 
him;  the  first  I  saw  of  him  was  when  he  was  thrown 
under  the  wheels,"  and  Mr.  Austin  remarked,  *' That's 
funny, ' '  and  did  he  not  at  the  same  time  and  place  hear 
another  member  of  his  train  crew  say  to  Austin, 
**  *You  know  we  had  been  on  duty  a  certain  number  of 
hours  overtime  without  relief  and  didn't  you  agree 
with  that  statement!"  The  witness  replied,  **No,  sir; 
I  I  didn't."    Frink  also  testified  that  at  the  time  of  the 

I  accident  the  steam  was  shut  oflF  and  the  train  drifting, 

!  thereby  making  but  little  noise,  and  that  it  was  rain- 

I  ing,  and  a  light  wind  blowing.     This  witness  further 

stated  that  a  rule  of  the  defendant  required  trains  run- 
ning in  the  same  direction  to  keep  ten  minutes  apart, 
except  in  closing  up  at  stations. 

A.  M.  Austin,  the  person  mentioned  in  laying  a 
foundation  for  the  impeaching  question,  in  answer 
thereto,  referring  to  the  preceding  witness  and  to 
Campbell,  testified  as  follows: 

*  *  He  said  the  first  he  saw  of  him  he  was  thrown  from 
under  the  train.  I  said,  *If  you  were  standing  on  the 
car,  I  don't  see  how  you  could  run  over  him  without 
seeing  him. '  He  said,  *  The  first  we  saw  of  him ' —  He 
said,  *It  was  storming  and  they  were  in  the  coach,' 
and  I  said,  'If  you  were  standing  on  that  car  you 
could  have  certainly  seen  the  man,'  and  I  asked  him 
how  it  happened  that  he  could  do  that,  and  he  said 
the  first  he  seen  of  the  man  was  when  he  came  from 
under  the  car." 
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The  testimony  also  shows  that,  in  violation  of  the 
rules  of  the  defendant,  a  young  woman  was  riding  in 
the  cab  of  the  engine  at  the  time  of  the  accident. 

A.  C.  Alexander,  a  locomotive  engineer,  who,  as 
such,  had  charge  of  the  engine  pulling  the  freight  train 
which  preceded  extra  No.  1  on  the  day  of  the  accident, 
testified  as  defendant's  witness  that,  though  trains 
running  between  stations  were  required  to  keep  10 
minutes  apart,  such  rule  did  not  apply  in  yards,  and 
that  the  yard  limits  where  Campbell  was  hurt,  and 
which  boundaries  had  been  established  since  the  in- 
jury, extended  from  about  a  quarter  of  a  mile  west  of 
Wheeler  to  a  quarter  of  a  mile  east  of  New  Wheeler. 

In  referring  to  the  accident,  W.  H.  Frink  was  asked, 
*'Were  you  working  under  special  orders  at  that 
timef    He  replied: 

''We  were  working  under  train  orders.  Train 
orders  exceed  everything  else.  *  * 

''Q.  When  working  under  train  orders  on  a  work 
train  in  the  same  limits  as  another  work  train,  are 
you  bound  by  the  printed  rule  to  keep  ten  minutes 
apart — or  behind  or  in  front  of  the  other  work  train? 

''A.  No.'' 

This  witness  further  stated: 

*' Well,  the  facts  are,  if  you  get  a  train  order  to  work 
between  two  limits,  and  you  get  a  message  to  work  in 
this  one  gravel  pit,  and  another  train,  say  the  2500, 

will  get  instructions  to  work  in  there  also,  the  two 
trains  will  work  in  that  gravel  pit,  and  they  don't 
necessarily  have  to  keep  ten  minutes  apart,  either,  at 
no  time,  between  no  two  points,  to  protect  against 
each  other.  *  * 

'*Q.  What  train  order  did  you  receive  here  on 
November  4,  19121 

**A.  I  received  a  train  order,  a  work  extra  train 
order,  to  work  between  two  set  points." 


r 
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He  further  stated  upon  oath  that  train  orders  were 
always  read  by  the  brakemen. 

The  testimony  hereinbefore  quoted  and  referred  to 
is  considered  to  be  a  sufficient  statement  of  the  facts 
and  circumstances  relating  to  the  injury  from  which 
to  determine  whether  or  not  errors  were  committed  as 
alleged. 

Assuming  as  true  the  testimony  given  by  the  plain- 
tiflF's  witnesses,  and  giving  to  it  every  presumption 
and  inference  that  can  be  legitimately  deduced  there- 
from, it  would  seem  that  William  Campbell,  on  the  day 
he  was  hurt,  must  have  thought,  when  train  No.  2500 
crossed  the  walk  leading  to  the  sawmill,  on  which 
passageway  he  was  standing,  that  no  other  train  would 
immediately  follow;  that,  relying  on  such  belief,  he 
crossed  the  track  to  the  south  and  proceeded  east  on 
the  plank  walk  to  the  end  thereof ;  that  the  day  being 
stormy,  and  extra  No.  1  coasting  toward  him,  he  did 
not  hear  it  approach,  nor  the  warning  given  by  Jay 
Houser ;  that,  supposing  the  track  was  clear,  Campbell 
without  looking  back  stepped  upon  the  track  immedi- 
ately in  front  of  the  car;  and  that  he  could  have  seen 
the  train  if  he  had  glanced  in  that  direction.  **The 
fact  that  one  train  has  passed,'*  says  a  noted  author 
in  referring  to  the  duty  of  a  person  about  to  cross  a 
railroad  track,  '*is  not  such  an  assurance  of  safety  as 
authorizes  the  traveler  to  make  the  attempt  to  cross 
without  carefully  looking  and  listening  for  other 
trains*':  3  Elliott,  Eailroads  (2  ed.),  §1166.  To  the 
same  effect,  see,  also,  Durbin  v.  Oregon  R.  d  N.  Co.,  17 
Or.  5  (17  Pac.  5,  11  Am.  St.  Eep.  778).  The  failure 
of  a  competent  person  about  to  cross  a  railroad  track 
to  look  and  listen  for  an  approaching  train  is  negli- 
gence per  se,  and  will  bar  a  recovery  for  an  injury  re- 
ceived by  a  collision  with  the  engine  or  cars  at  the 
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crossing :  McBride  v.  Northern  P.  R.  R.  Co.,  19  Or.  64 
(23  Pac.  814) ;  Blackburn  v.  Southern  Pacific  Co.,  34 
Or.  215  (55  Pac.  225) ;  Hecker  v.  Oregon  R.  R.  Co.,  40 
Or.  6  (66  Pac.  270) ;  Kunz  v.  Oregon  R.  <&  N.  Co.,  51 
Or.  191  (93  Pac.  141,  94  Pac.  504). 

In  Exum  v.  Atlantic  Coast  Line  R.  Co.,  154  N.  C. 
408  (70  S.  E.  845,  33  L.  E.  A.  (N.  S.)  169),  it  was  held 
that  a  person  walking  upon  a  railroad  track  was  negli- 
gent in  not  using  all  his  faculties  to  look  out  for  trains, 
the  rule  applying  to  persons  on  the  track  with  greater 
force  than  to  those  merely  crossing,  and  that  the  duty 
of  one  on  a  railroad  track  to  look  out  for  trains  is  the 
same,  whether  he  is  a  licensee  or  a  trespasser,  as  the 
license  to  use  does  not  carry  with  it  the  right  to  ob- 
struct the  road  and  impede  the  passage  of  trains.  . 

In  Byrnes  v.  New  York  etc.  R.  Co.,  195  Mass.  437 
(81  N.  E.  187),  a  person  was  walking  along  by  the  side 
of  a  track  in  a  railroad  yard,  and  an  engine  was  ap- 
proaching on  that  track  in  the  same  direction.  Having 
walked  a  short  distance  by  the  side  of  the  track,  he 
started  to  cross  it  diagonally,  directly  in  front  of  the 
engine,  with  his  back  toward  it,  and  without  looking 
behind  him  or  taking  any  notice  of  its  approach.  The 
engine  ran  over  and  killed  him,  and  it  was  ruled  that 
he  was  guilty  of  contributory  negligence,  and  not  re- 
lieved of  duty  to  use  reasonable  care  for  his  own 
safety  by  the  fact  that  the  engineer  in  charge  of  the 
engine  was  negligent  in  failing  to.  ring  the  bell  and 
keep  a  proper  lookout. 

In  Bush  V.  Union  Pacific  R.  Co.,  62  Kan.  709  (64 
Pac.  624),  it  was  determined  that  one  attempting  to 
cross  a  railroad  track  on  a  public  highway,  who  was 
familiar  with  and  relied  upon  a  rule  of  the  company 
which  prohibited  trains  from  following  one  another 
within  ten  minutes,  was  guilty  of  contributory  negli- 
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gence  in  going  npon  the  track  without  looking  and 
listening  for  an  approaching  train,  and  that  such  rule 
was  applicable,  though  the  engine  and  cars  causing  the 
injury  constituted  a  **wild  train,''  and  followed  the 
preceding  one  within  one  or  two  minutes. 

From  the  rules  thus  clearly  established,  it  is  mani- 
fest that  in  attempting  to  walk  along  the  railroad  track 
without  looking  back  to  see  if  a  train  was  approaching 
William  Campbell  was  guilty  of  negligence  as  a  matter 
of  law,  precluding  a  recovery  of  any  damages  herein, 
and,  such  being  the  case,  errors  were  committed  in 
failing  to  grant  a  judgment  of  nonsuit  and  in  refusing 
to  direct  a  verdict  for  the  defendant. 

It  follows  that  the  judgment  is  reversed  and  the  ac- 
tion dismissed. 

Revebsed  and  Dismissed. 
Sustained  on  Beheabing. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bubnbtt 
and  Mb.  Justice  Bamsey  concur. 


Former  opinion  sustained  February  2,  1915. 

On  Beheabing. 

(145  Pac.  1068.) 

Department  1.  Mb.  Justice  McBbidb  delivered  the 
opinion  of  the  court. 

On  re-examination  of  this  case  upon  the  petition  for 
rehearing,  we  are  still  of  the  opinion  that  the  facts 
are  as  stated  by  Mr.  Justice  Moore,  and  that  his  con- 
clusions therefrom  are  fully  justified.  Plaintiff's  evi- 
dence tended  to  show  that  the  gravel  train  which 
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caused  the  injury  was  backing  down  the  track  at  the 
probable  rate  of  from  15  to  20  miles  an  hour,  and  it 
may  be  assumed,  for  the  purposes  of  this  case,  that 
this  speed  was  greater  than  prudence  allowed  in  pass- 
ing the  mill  and  other  buildings  constituting  the  little 
community  where  the  deceased  resided.  It  may  also 
be  conceded  that  plaintiff's  contention  that  no  suffi- 
cient lookout  was  maintained  to  discover  persons  walk- 
ing upon  the  track  is  true,  but  the  fact  remains  that 
deceased  stepped  suddenly  in  front  of  the  moving 
train  when  it  was  approximately  only  49  feet  distant, 
and  had  taken  three  or  four  steps  along  the  track  with 
his  back  toward  the  train  when  he  was  struck  and 
killed.  It  is  idle  to  say  that  he  had  no  warning  of  the 
danger  of  his  situation.  A  railroad  track  is  always  a 
place  of  danger.  Every  rail  and  every  tie  is  shouting 
danger,  and  it  is  the  duty  of  a  person  to  look  if  he  is 
in  a  situation  to  look,  and  to  listen  if  he  is  in  a  situa- 
tion to  listen.  A  single  glance  down  the  track  would 
have  warned  deceased  of  the  impending  danger,  even 
if  the  winds  prevailing  might  have  prevented  his  hear- 
ing the  approach  of  the  train.  Unfortunately  he  was 
heedless  and  failed  to  exercise  any  precaution  for  his 
own  safety.  It  is  fully  demonstrated  in  the  original 
opinion  that  deceased  was  not  excused  from  the  duty 
of  taking  these  precautions  by  the  fact  that  another 
train  had  just  passed  going  in  the  same  direction  as 
the  one  which  struck  him,  and  further  discussion  of 
that  subject  is  unnecessary. 

2,  3.  The  contributory  negligence  of  deceased  is  so 
clearly  established  by  plaintiff's  own  evidence  as  to  be 
beyond  question;  and,  unless  the  doctrine  of  the  **last 
clear  chance"  can  be  invoked  here,  there  was  nothing 
to  submit  to  the  jury,  and  it  was  the  duty  of  the  court 
to  have  granted  a  nonsuit.    The  evidence  for  plaintiff 
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in  the  case  at  bar  shows  that  the  right  of  way  of  the 
defendant  was  used  by  residents  of  that  vicinity  as  a 
walkway  for  foot  travel.  How  long  this  use  had  pre- 
vailed does  not  appear.  Certainly  it  had  not  been  con- 
tinued long  enough  for  the  public  to  acquire  a  right  by 
prescription  to  use  the  right  of  way  for  that  purpose. 
It  is  a  matter  of  common  knowledge  that  such  rights 
of  way  and  the  tracks  are  commonly  used  by  foot-pas- 
sengers wherever  they  are  more  convenient  than  the 
ways  constructed  by  public  authorities.  It  goes  with- 
out saying  that  such  use  is  not  desired  or  encouraged 
by  the  railway  authorities,  but  merely  sulBPered  be- 
cause of  the  diflSculties  of  preventing  it.  Such  use  is 
never  of  any  advantage  to  the  transportation  com- 
panies, but  is  a  disadvantage  and  f  reqently  a  source  of 
danger  and  annoyance;  and  at  best,  under  the  testi- 
mony, the  deceased  was  a  bare  licensee  to  whom  the 
company  owed  no  duty  beyond  that  of  abstaining  from 
any  willful  injury:  Watson  v.  Manitou  <&  Pike's  Peak 
Ry.  Co.,  41  Colo.  138  (92  Pac.  17,  17  L.  R.  A.  (N.  S.) 
916);  Montague  v.  Hanson,  38  Mont.  376  (99  Pac. 
1063) ;  BeeUer  v.  Daniels,  18  R.  I.  563  (29  Atl.  6,  49 
Am.  St.  Rep.  790,  27  L.  R.  A.  512) ;  Schreiner  v.  Great 
N.  Ry.  Co.,  86  Minn.  245  (90  N.  W.  400,  58  L.  R.  A. 
75).  The  doctrine  of  the  **last  clear  chance  *'  cannot 
be  invoked  on  behalf  of  plaintiff.  This  doctrine  ap- 
plies only  to  a  perceived  peril.  It  is  remarked  by  Mr. 
Justice  Bean  in  the  case  of  Smith  v.  Southern  Pac. 
Co.,  58  Or.  22  (113  Pac.  41,  Ann.  Cas.  1913A,  434) : 

**  Where  plaintiff  negligently  assumed  a  position  of 
danger  in  such  a  degree,  and  so  contributed  to  his  hurt 
as  to  leave  him  without  right  of  recovery  for  any 
primary  negligence  of  the  other  party,  he  may  never- 
theless recover,  if  the  person  charged  with  the  wrong 
or  injury  became  aware  of  the  peril  in  time  to  avoid, 
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• 
by  the  proper  use  of  all  the  means  at  his  command, 
injuring  him,  and  listlessly  and  inadvertently  or 
negligently  failed  to  resort  to  such  means :  Stewart  v. 
P.  R.  L.  (&  P.  Co.,  58  Or.  377  (114  Pac.  936);  Scholl 
V.  Belcher,  63  Or.  310  (127  Pac.  968) ;  Rowe  v.  So.  Cal. 
Ry.,  4  Cal.  App.  1  (87  Pac.  220) ;  Herbert  v.  Southern 
Pacific  Co.,  121  Cal.  227  (53  Pac.  651) ;  Harrington  v. 
Los  Angeles  Ry.  Co.,  140  Cal.  514  (74  Pac.  15,  98  Am. 
St.  Rep.  85,  63  L.  R.  A.  238) ;  Black  v.  New  York  Ry. 
Co.,  193  Mass.  448  (79  N.  E.  797,  9  Ann.  Cas.  485,  7 
L.  R.  A.  (N.  S.)  148). 

The  case  at  bar  is  based  upon  the  assumption,  not 
that  defendant  saw  deceased  and  negligently  failed  to 
warn  him  or  stop  the  train,  but  rather  that  the  persons 
in  charge  of  the  train  negligently  failed  to  keep  a 
proper  lookout  and  ran  over  deceased  without  dis- 
covering him ;  and  there  is  no  evidence  indicating  that 
it  was  possible  for  defendant  to  have  stopped  its  train 
within  the  49  feet  that  intervened  between  it  and  de- 
ceased, when  he  suddenly  appeared  on  the  track,  even 
if  his  presence  there  had  been  observed.  While  the 
accident  was  deplorable  in  its  consequences,  we  cannot 
avoid  the  conclusion  that  the  negligence  of  deceased 
contributed  to  it  to  such  an  extent  as  to  bar  a  recovery. 

We  adhere  to  the  original  opinion. 

Sustained  on  Rehearing. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  Benson  concur. 
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Argued  January  21,  affirmed  February  2,  1915. 

GEELINGER  v.  FBANK.* 

(145  Pac.  1069.) 

Wltaessas— Obndnct  of  Jadge— Pnnisliing  Witness  During  Trial. 

1.  The  court  may,  during  the  trial,  punish  a  witness  who  refuses  to 
testify,  stating  that  he  does  not  remember,  when  it  is  obvious  that 
his  lack  of  memory  is  a  mere  pretense. 

Appeal  and  Error — QnestionB  Bavlewable — ^Exceptions — Abstract  of 
Record. 

2.  An  exception  omitted  from  the  abstract  of  record  will  not  be 
discussed. 

Witnessee — ^Privileged  Gonummication»— Waiver. 

3.  Under  Section  734,  L.  O.  L.,  providing  that,  where  a  party  offers 
himself  as  a  witness,  he  thereby  consents  to  the  examination  of  his 
attorney  on  the  same  subject,  a  party  who  testifies  as  a  witness  in  his 
own  behalf  as  to  a  particular  subject  thereby  removes  the  ban  of 
privilege  of  his  attorney  from  testifying  on  the  same  subject. 

[As  to  privileged  communications  between  attorney  and  client, 
see  note  in  Ann.  Cas.  1913A,  3.] 

Appeal  and  Error — ^Discretion  of  Trial  Court — Beception  of  Evidence. 

4.  Under  Section  862,  L.  O.  L.,  providing  that,  after  the  examina- 
tion of  a  witness  is  concluded,  the  witness  shall  not  be  recalled  with- 
out leave  of  court,  and  that  leave  may  be  granted  or  withheld  in  the 
exercise  of  discretion,  the  action  of  the  court  in  permitting  defend- 
ant, while  introducing  his  case,  to  recall  plaintiff  for  further  cross- 
examination,  will  not  be  disturbed,  unless  the  court  abused  its  dis- 
cretion. 

Witnesses — Cross-examination — Character  of  Witness. 

5.  A  party  may,  subject  to  the  discretion  of  the  court,  cross-ex- 
amine plaintiff  to  show  her  character  and  standing  to  affect  her 
credibility. 

Breach  of  Marriage  Promise— Actions— Evidence — Admissibility. 

6.  A  defendant  in  an  action  for  breach  of  marriage  promise  may, 
under  the  general  issue,  show  the  bad  character  of  plaintiff  for  chas- 
tity, as  bearing  on  the  damages,  though  the  bad  character  of  the 
woman,  if  known,  is  not  a  defense  to  her  action  for  a  breach  of  mar- 
riage promise. 

[As  to  admissibility  of  evidence  of  character  or  reputation  of 
plaintiff  in  action  for  breach  of  promise  to  marry,  see  note  in 
Ann.  Cas.  1912D,  963.] 


*As  to  the  evidence  of  character  for  chastity  in  action  for  breach 
of  promise,  see  note  in  14  L.  R.  A.  (N.  S.)  748. 

For  the  measure  of  damages  for  breach  of  promise  to  marry,  see  note 
in  41  L.  B.  A.  (N.  S.)  840.  Keportkb. 
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Breach  of  Marriage  Promise — ^Damages — ^Amount  Awarded— Diflcretion 
of  Jary. 

7.  The  amount  of  damages  for  breach  of  marriage  promise  is  within 
the  sound  discretion  of  the  jury  within  the  limits  of  the  testimony,  and 
an  award  of  nominal  damages  will  not  be  disturbed  merely  on  the 
ground  that  defendant  was  a  rich  man. 

From  Multnomah :  Geobgb  N.  Davis,  Judge. 

Department  1.  Statement  by  Mb.  Justice  Bur- 
nett. 

This  is  an  action  by  Gertrude  Gerlinger  against 
Lloyd  Frank. 

In  substance,  the  plaintiff  alleges  that  during  the 
month  of  January,  1913,  the  plaintiff  and  the  defend- 
ant mutually  promised  to  marry  each  other ;  that  after- 
ward, about  the  month  of  March,  the  defendant  abso- 
lutely refused  to  carry  out  the  contract  or  to  marry 
the  plaintiff,  and  that  by  reason  of  the  breach  by  de- 
fendant of  such  contract  the  plaintiff  has  been  greatly 
humiliated,  has  suffered  great  mental  pain  and  an- 
guish, and  her  affections  have  been  deeply  injured  to 
her  damage  in  the  sum  of  $50,000.  She  says  also,  in 
substance,  that  the  defendant  is  wealthy,  and  had  he 
carried  out  the  agreement  to  marry  the  plaintiff,  her 
station  in  life  would  have  been  greatly  improved,  and 
she  would  have  profited  largely  by  such  marriage. 
The  answer  merely  traversed  the  allegations  of  the 
complaint.  A  jury  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $1.  She  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Moulton  &  Hamaker,  with  an  oral  argument 
by  Mr.  Arthur  I.  Moulton. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Joseph  <&  Hcmey  and  Mr.  Charles  H.  Carey, 
with  oral  arguments  by  Mr.  Carey  and  Mr.  Bert  E. 
Haney. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

At  the  trial  the  plaintilBP  herself  was  a  witness,  and 
gave  testimony  in  support  of  her  cause  of  action  as 
narrated  in  her  complaint.  The  defendant  cross- 
examined  her  regarding  her  life  and  some  of  her  trans- 
actions in  Alabama  about  the  year  1905  in  matters 
aflfecting  her  chastity  and  purity  at  that  time,  includ- 
ing a  suit  instituted  by  her  against  a  man  for  her 
seduction.  Her  counsel  objected  to  this,  on  the  ground 
that  it  was  not  proper  cross-examination,  irrelevant 
and  immaterial,  and  proper  only  as  a  matter  of  de- 
fense. A  second  exception  is  founded  upon  the  fact 
that  after  the  plaintiff  had  rested  her  case,  and  part  of 
the  testimony  for  the  defendant  had  been  put  in,  the 
court  allowed  the  defendant  to  recall  the  plaintiff  for 
further  cross-examination.  The  record  discloses  that 
at  the  close  of  her  examination  by  the  defendant,  while 
she  was  on  the  stand  in  support  of  her  case,  counsel 
for  defendant  reserved  the  right  to  further  cross- 
examine  her.  On  this  renewed  interrogation  by  the 
defense  she  was  questioned  at  length  regarding  sun- 
dry meretricious  relations  she  sustained  with  different 
men  both  before  and  after  the  commencement  of  this 
action,  all  over  the  objection  of  the  plaintiff  that  it  was 
not  proper  cross-examination,  irrelevant,  incompetent 
and  immaterial. 

1.  In  passing,  we  note  exception  No.  4,  as  it  appears 
in  the  abstract  of  record,  to  the  effect  that,  while  a  cer- 
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tain  witness  was  on  the  stand  on  behalf  of  the  defend- 
ant, the  court  committed  him  to  jail  because  with 
apparent  contumacy  he  refused  to  testify  concerning 
occurrences  which  happened  between  him  and  the 
plaintiff  only  a  few  days  before,  by  persistently  and 
continuously  saying  that  he  did  not  recollect.  No  ex- 
ception to  this  action  of  the  court  appears  either  in 
the  abstract  of  record  or  bill  of  exceptions.  Besides 
this,  the  court  had  undoubted  authority  to  punish  the 
witness  promptly  for  refusing  to  testify  when  it  was 
apparent  that  his  f orgetfulness  was  purely  sham.  The 
court  was  not  required  to  wait  until  the  conclusion  of 
the  trial  before  calling  the  offending  witness  to 
account. 

2,  3.  The  fifth  exception  noted  in  the  abstract  is 
founded  upon  the  action  of  the  court  in  allowing  a 
detective  to  testify  to  the  conduct  of  the  plaintiff  in 
her  home,  since  the  commencement  of  the  action,  with 
the  witness  who  was  punished  for  contempt  Excep- 
tion No.  6  relates  to  the  evidence  of  one  Alfred  Eu- 
bank, who  was  allowed  to  testify  as  to  his  relations 
and  acquaintance  with  the  plaintiff  some  ten  years 
before  the  filing  of  the  complaint,  and  likewise  to  state 
that  her  general  reputation  for  truth  was  bad.  Simi- 
lar objections  under  exceptions  Nos.  8,  9  and  11  were 
taken  to  the  testimony  of  witnesses  concerning  her 
reputation,  all  to  the  effect  that  the  matter  sought  to 
be  elicited  was  too  remote.  Exception  No.  7  is  omitted 
from  the  abstract  of  record  and  on  that  account  is  not 
discussed.  Exception  No.  10  relates  to  the  deposition 
of  J.  H.  Ward,  an  attorney,  who  was  allowed  to  nar- 
rate the  effort  of  the  plaintiff  to  induce  him  to  com- 
mence an  action  in  Alabama  on  her  behalf  against  one 
Eubank  for  her  seduction,  and  to  state  that  he  declined 
to  take  her  case.     The  objection  to  this  testimony  was 
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on  the  ground  that  it  called  for  privileged  communica- 
tions made  by  the  plaintiff  to  her  attorney,  and  be- 
cause it  was  too  remote.  So  far  as  the  privileged 
conmiunications  are  concerned,  the  objection  may  be 
dismissed  with  the  observation  that  the  plaintiff  her- 
self was  a  witness,  and  was  interrogated  about  the 
very  subject  mentioned  and  testified  about  it.  This 
fact  removes  the  ban  of  privilege,  for  it  is  said  in  Sec- 
tion 734,  L.  O.  L. : 

**If  a  party  to  the  action,  suit,  or  proceeding  offer 
himself  as  a  witness,  that  is  to  be  deemed  a  consent 
to  the  examination  also  of  a  wife,  husband,  attorney, 
clergyman,  physician,  or  surgeon  on  the  same  sub- 
ject. *  *  '' 

4.  The  controlling  questions  to  be  determined  are 
two:  (1)  Whether  the  court  erred  in  allowing  the 
plaintiff  to  be  recalled  for  cross-examination;  and  (2) 
whether  it  was  permissible  to  show  either  by  cross- 
examination  or  by  other  testimony  under  the  general 
issue  that  the  plaintiff  had  sustained  illicit  relations 
with  other  men  as  long  ago  as  ten  years  before  the 
trial,  or  since  the  action  was  commenced.  As  to  the 
right  to  recall  a  witness  for  further  cross-examination 
it  is  stated  in  Section  862,  L.  0.  L. : 

**A  witness  once  examined  shall  not  be  re-examined 
as  to  the  same  matter  without  leave  of  the  court ;  but 
he  may  be  re-examined  as  to  any  new  matter  upon 
which  he  has  been  examined  by  the  adverse  party. 
After  the  examinations  on  both  sides  are  concluded, 
the  witness  shall  not  be  recalled  without  leave  of  the 
court.  Leave  is  granted  or  withheld  in  the  exercise 
of  a  sound  discretion. '  * 

It  is  not  apparent  that  the  court  abused  its  discre- 
tion in  allowing  the  witness  to  be  recalled,  especially 
since  counsel  for  the  defendant  gave  notice  at  the  tiniQ 
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of  his  reservation  of  the  right  to  recall  her.  As  to  the 
range  of  examination  it  is  clearly  within  the  sound 
discretion  of  the  court.  In  an  exhaustive  opinion  in 
State  V.  Bacon,  13  Or.  143  (9  Pac.  393,  57  Am.  Rep.  8), 
Mr.  Justice  Lord  laid  down  the  rule  to  this  effect : 

**  Subject  to  the  sound  discretion  of  the  court,  a  wit- 
ness may  be  compelled  to  answer  any  question  which 
tends  to  test  his  credibility,  or  to  shake  his  credit  by 
injuring  his  character,  however  irrelevant  it  may  be  to 
the  facts  in  issue,  and  however  disgraceful  the  answer 
may  be  to  himself ;  except  only  that  he  may  claim  his 
privilege  and  refuse  to  answer  a  question  which  tends 
to  expose  him  to  a  criminal  charge. '* 

See,  also,  Redsecker  v.  Wade,  69  Or.  153  (138  Pac. 
485). 

5.  Considered  as  a  witness  only,  subject  to  the  dis- 
cretion of  the  court,  the  jury  had  a  right  to  know  the 
character  and  standing  of  the  person  testifying.  A 
most  corrupt  and  unworthy  person  may  make  a  fair 
appearance  in  direct  examination  upon  a  witness 
stand,  and  it  would  be  a  harsh  rule  that  would  exclude 
the  opposing  party  from  revealing  by  cross-examina- 
tion the  actual  value  of  the  declarations  of  such  a  wit- 
ness. 

6.  Besides  all  this,  the  plaintiff  was  claiming  dam- 
ages on  account  of  being  greatly  humiliated,  suffering 
great  mental  pain  and  anguish,  and  having  her  affec- 
tions deeply  injured.  It  is  a  matter  of  common  sense 
that  a  pure-minded,  virtuous  woman  will  suffer 
greater  damage  over  the  disappointment  of  her  affec- 
tions than  a  common  bawd  would  experience  in  the 
refusal  of  her  paramour  to  marry  her.  The  testimony 
was  applicable  to  the  general  issue  on  this  subject. 
The  plaintiff  claimed  $50,000  damages.  This  aver- 
ment was  directly  traversed,  and  the  question  was: 
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What  was  the  amount  to  be  adjudged  as  recompense 
for  the  injury  alleged  f  Any  testimony,  therefore, 
throwing  light  upon  the  person  supposed  to  be  dam- 
aged was  pertinent  to  this  general  issue.  That  cannot 
be  injured  which  is  already  corrupt;  that  cannot  be 
spoiled  which  has  been  destrayed ;  and  that  cannot  be 
damaged  which  is  already  dilapidated  beyond  repair. 
The  antithesis  between  a  pure,  good  and  virtuous 
woman  and  a  blase  demirep  is  as  marked  as  the  dif- 
ference between  the  songs  of  the  ransomed  and  the 
wail  of  the  damned.  Hence,  in  order  to  enable  the 
jury  to  translate  in  sordid  dollars  and  cents  the  dam- 
age to  be  allowed  in  a  case  like  the  present,  a  very 
wide  range  should  be  given  to  the  examination  under 
the  general  issue  as  to  the  actual  personage  claiming 
damage.  How  the  plaintiff  should  be  classified  in  the 
wide  range  between  the  extremes  of  virtue  and  vice 
was  a  question  exclusively  for  the  jury  when  enlight- 
ened by  testimony  affecting  her  character  favorably 
or  unfavorably. 

It  may  be  well  said,  based  upon  the  citations  pre- 
sented by  the  plaintiff,  that  if  a  man,  knowing  the  char- 
acter of  the  woman  to  whom  he  proposes  marriage, 
violates  the  contract,  her  unchastity  will  furnish  no 
defense,  because  under  the  circumstance  of  his  knowl- 
edge of  her  shortcomings  he  cannot  plead  it  as  a  bar 
to  the  action.  The  precedents  cited  would  be  applica- 
ble if  an  attempt  had  been  made  by  aflSrmative  matter 
to  interpose  a  plea  in  bar  to  the  plaintiff's  cause  of 
action.  That  is  not  the  question  here.  The  issue  in- 
volved on  that  point  is  the  amount  of  damages  re- 
quired to  recompense  the  injury  which  the  plaintiff  has 
received,  and  on  the  general  issue  it  is  admissible  to 
show  whether  the  plaintiff  is  a  person  who  would  likely 
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have  experienced  such  an  injury  as  would  justify  more 
than  nominal  damages. 

7.  Complaint  was  made  at  the  argument  that,  con- 
sidering the  wealth  of  the  defendant,  more  than 
nominal  damages  should  have  been  awarded,  on  the 
ground  that  a  marriage  with  a  man  as  rich  as  he  would 
have  been  of  greater  pecuniary  advantage  to  the  plain- 
tiff. In  the  wide  range  of  estimation  allowed  to  a  jury 
within  similar  limits  of  testimony,  the  amount  of  dam- 
age is  one  of  sound  discretion  with  the  jurors.  They 
may  have  considered  that  a  marriage  with  such  a  man 
as  the  plaintiff  describes  the  defendant  to  be  would 
have  been  a  veritable  hell,  instead  of  an  advantage  to 
the  plaintiff,  even  under  the  circumstances  mentioned, 
and  that  she  lost  but  little  by  being  rid  of  such  an 
untoward  alliance.  The  following  citations  are  appli- 
cable to  the  point  in  issue:  Van  Storch  v.  Griffin,  71 
Pa.  240;  Stratton  v.  Dole,  45  Neb.  472  (63  N.  W.  875) ; 
Burnett  v.  Simpkins,  24  111.  264 ;  Tompkins  v.  Wadley, 
3  Thomp.  &  C.  (N.  Y.)  424;  Denslow  v.  Van  Horn,  16 
Iowa,  476;  Willard  v.  Stone,  7  Cow.  (N.  Y.)  22  (17 
Am.  Dec.  496) ;  Johnson  v.  Caulkins,  1  Johns.  Cas. 
(N.  Y.)  116,  1  Am.  Dec.  102. 

Finding  no  error,  the  judgment  is  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justicb  McBride  and 
Mr.  Justice  Benson  concur. 
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Argued  January  12,  reversed  February  2,  1915, 

HAYDEN  V.  ASTORIA. 

(145  Pac.  1072.) 

Oontractfl — Oongtractioii — Implied  Contract. 

1.  Where  the  original  contract  has  been  deviated  from  in  so  many 
matters  that  it  cannot  be  regarded  as  controlling,  it  must  be  con- 
sidered as  abrogated,  and  the  parties  relegated  to  their  implied  rights, 
for  a  subsequent  departure  from  the  terms  of  a  written  contract  by 
the  parties,  mutually  acquiesced  in,  abrogates  it  to  that  extent. 

[As  to  substantial  performance  of  building  contract,  see  note  in 
30  Am.  St.  Bep.  616.] 

Contracts— Constrnctlon — ^Power  of  ZUiglneor. 

2.  Where  a  contract  for  the  construction  of  a  water  reservoir,  etc., 
provided  that  the  engineer  should  have  full  power  to  supervise  and 
manage  the  contract,  and  that  the  estimates  were  only  approximate 
and  might  be  changed,  the  engineer  cannot  exercise  his  power  so  as 
to  retard  the  work  without  rendering  the  municipality  liable,  nor  can 
he  increase  the  estimates  from  150  per  cent  to  500  per  cent  without 
changing  the  contract. 

[As  to  conclusiveness  of  decision  of  architect  or  engineer  under 
working  contract,  see  note  in  Ann.  Cas.  1913A,  180. ]• 

Pleading — Itemized  Statemont — ^Acquiescence. 

3.  Where  on  defendant's  motion  plaintiff  filed  an  itemized  state- 
ment in  an  action  on  account,  defendant,  if  deeming  the  statement 
insufficient,  should  move  to  make  it  more  definite  and  certain. 

Pleading — ^Motion  for  Itemized  Statement — ^Acquiescence. 

4.  In  an  action  on  an  implied  contract,  where  defendant  did  not 
object  to  the  itemized  statement  filed  by  plaintiff  in  response  to  its 
motion,  defendant's  motion  to  make  the  complaint  more  definite  and 
certain  by  changing  the  nature  of  the  action  should  be  denied;  being 
inconsistent  with  its  tacit  approval  of  the  statement. 

Appeal  and  Error — Determination. 

5.  While  Article  VII,  Section  3,  of  the  Constitution,  as  amended 
by  Laws  of  1911,  page  7,  contemplates  the  settlement  of  a  cause  on 
one  appeal,  the  case  must  be  remanded  where  the  record  is  too  incom- 
plete to  permit  the  appellate  court  to  render  final  judgment. 

From  Clatsop :  James  A.  Eakin,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Bean. 

This  is  an  appeal  by  the  plaintiffs  from  an  order  of 
the  Circuit  Court  striking  their  complaint  from  the 
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record  and  dismissing  the  action.  On  August  22, 1911, 
a  contract  was  entered  into  between  Bidwell-Hayden 
&  Co.  and  the  City  of  Astoria,  Oregon,  whereby  the 
plaintiffs  agreed  to  construct  a  storage  reservoir  dam, 
and  clear  a  reservoir  site  on  Bear  Creek  by  October  1, 
1912,  in  accordance  with  the  specifications  attached 
and  plans  explanatory  thereof  which  had  been  made 
or  might  thereafter  be  made  from  time  to  time  by  the 
engineer,  and  according  to  the  written  and  verbal 
directions  of  the  engineer  in  charge  of  the  work  as  the 
same  progressed.  The  contract  was  upon  the  unit 
basis :  For  clearing  25  acres  for  reservoir  site,  $10,000 ; 
1,900  cubic  yards  earth  excavation  at  50  cents,  $950; 
550  cubic  yards  rock  excavation  at  $2,  $1,100;  6,600 
cubic  yards  concrete,  furnishing  and  placing,  at  $8,88, 
$58,608;  and  sluice-gates,  specials,  pipes,  steps,  hand- 
rails, etc.,  for  the  total  sum  of  $64,889.90. 

The  plaintiffs  set  out  at  great  length  in  their  com- 
plaint that  the  construction  of  the  dam  and  work,  with 
the  exception  of  clearing  the  reservoir  site,  was  so 
changed  that  the  original  contract  was  modified  and 
abandoned,  and  bring  action  for  the  reasonable  value 
of  the  construction  of  the  dam,  etc.  They  aver  that 
the  plans  purported  to  show  the  character  of  the  dam 
to  be  constructed;  that  defendant  required  them  to 
proceed  with  the  exploration  of  the  ground  in  a  slow 
and  costly  manner  in  order  that  it  might  determine 
the  nature  of  the  ground  and  where  a  suitable  founda- 
tion might  be  found,  refusing  to  give  the  plaintiffs 
plans,  directions  or  information  as  to  the  extent  of  the 
excavation  required,  thus  forcing  them  to  obtain  the 
same  and  determine  the  nature  and  quality  of  the 
ground  at  their  own  expense,  causing  delay  and  ex- 
pense, and  preventing  the  doing  of  the  work  on  time 
or  in  the  manner  set  forth  in  the  original  contract; 
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that  4,325  cubic  yards  of  rock  were  removed  from  the 
excavation  instead  of  550;  that  the  excavation  for  the 
dam  was  thereby  increased  about  155  per  cent;  that 
the  defendant  changed  the  type  of  the  dam  and  the 
contemplated  location;  that  during  the  placing  of  the 
concrete  the  engineers  arbitrarily  changed  the  proper- 
tions  of  cement,  sand  and  stone  used  in  making  the 
concrete  so  as  to  require  a  more  costly  mixture  than 
specified ;  that  the  specifications  called  for  6,600  yards 
of  concrete,  whereas  the  amount  was  finally  placed  at 
8,703;  that  the  concrete  cost  $15  per  yard,  instead  of 
$8.88,  making  a  total  of  $130,575,  whereas  under  the 
contract  it  would  have  cost  about  $77,000;  that,  owing 
to  the  work  having  to  be  done  in  the  winter  season, 
there  were  washouts  and  slides  which  retarded  the 
operation,  causing  heavy  expense.  It  was  further  con- 
tended that  the  original  plan  furnished  by  the  defend- 
ant shows  one  cut-off  wall  four  feet  wide  and  four 
feet  deep,  filled  with  concrete,  running  parallel  to  the 
storage  dam  and  serving  as  a  part  of  the  foundation 
for  the  same;  that  this  was  excavated  according  to 
the  original  plans  and  the  advice  of  the  engineer;  that 
after  a  wait  of  several  days  during  the  month  of 
August,  and  after  consulting  with  another  engineer, 
those  in  charge  changed  the  plans  of  the  cut-off  wall 
by  requiring  it  to  be  made  four  feet  wide  and  ten  feet 
deep,  and  added  two  additional  cut-off  walls  parallel 
to  the  dam,  each  being  four  feet  wide  and  ten  feet 
deep,  neither  of  which  was  shown  on  the  original 
plans;  that  this  increased  the  work  of  excavating  for 
and  concreting  the  cut-off  walls  approximately  500 
.  per  cent  over  the  amount  indicated  in  the  original 
specifications,  which  added  greatly  to  the  cost,  hin- 
dered and  interfered  with  the  works  of  plaintiffs, 
prevented  them  from  completing  the  work  in  the  time 
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specified,  and  made  it  necessary  to  do  a  part  thereof 
in  the  winter  season.  Various  other  changes  and  ad- 
ditions were  made,  of  which  the  above  are  samples. 

According  to  the  plaintiffs'  complaint,  the  dam  was 
completed  June  22,  1913.  All  the  work  was  done  by 
that  date  and  thereafter  accepted  by  the  defendant 
municipality,  and  was  a  first-class  job.  The  plain- 
tiffs assert  that  the  changes  and  the  departures  from 
the  original  plans  and  specifications,  the  incompetency 
of  the  engineers,  and  the  delays  which  added  to  the 
expense  of  the  work,  together  with  all  the  other  mat- 
ters herein  contained,  constituted  a  material  modifica- 
tion, departure,  and  abandonment  of  the  original  con- 
tract; that  the  prices  mentioned  therein  cannot  be 
traced  to  ©r  applied  to  the  work,  labor,  and  materials 
furnished,  except  that  set  forth  for  clearing  the  reser- 
voir site,  which  is  admitted  as  proper  compensation 
for  thdt  part  of  the  work ;  that  all  other  work,  labor, 
and  services  rendered  and  materials  furnished  on  the 
dam  and  excavation,  the  placing  of  the  concrete,  etc., 
are  of  the  reasonable  value  of  $143,105.58,  of  which 
$82,473.11  has  been  paid,  leaving  a  balance  due  for  this 
part  of  the  work  of  $60,632.47,  which  with  the  sum  of 
$1,034,  balance  for  clearing  reservoir  site,  makes  the 
total  sum  due  $61,666.47. 

The  defendant's  counsel  served  notice  upon  the 
plaintiffs  demanding  an  itemized  statement  of  the  ac- 
count sued  upon,  and  in  compliance  therewith  the 
plaintiffs  filed  an  itemized  statement  of  the  cost  of 
the  work  set  forth  in  the  complaint  '*  Showing  Ex- 
penditures, Building  Dam.''  Counsel  for  defendant 
then  filed  a  motion  to  make  the  complaint  more  definite 
and  certain,  of  the  following  purport : 

'*That  the  plaintiffs  be  required  to  make  the  allega- 
tions set  forth  in  paragraph  13  of  said  complaint  more 
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definite  and  certain  in  the  following  particulars, 
namely:  That  plaintiffs  be  required  to  set  forth  in 
said  complaint  the  actual  number  of  days  and  hours, 
in  other  words,  the  actual  time,  in  which  plaintiffs 
were  delayed  in  their  work  therein  described,  because 
of  the  fact  as  therein  alleged  that  Lars  Bergsvik  came 
upon  said  work  therein  described  only  about  once  a 
week;  *  *  that  said  plaintiffs  be  required  to  set  forth 
and  allege  the  actual  amount  of  damages  that  the  plain- 
tiffs claim  they  sustained  by  reason  of  the  alleged  dif- 
ferences of  opinion  between  Bergsvik  and  Forsythe 
(the  engineers).** 

In  about  20  specific  paragraphs  the  plaintiffs  were 
required  to  set  forth  specifically  the  amount  of  dam- 
ages they  claimed  they  suffered  by  reason  of  the  mat- 
ters alleged  in  the  several  paragraphs  of  the  complaint 
Pursuant  to  the  order  of  the  court,  the  plaintiffs  filed 
an  amended  complaint,  in  which  they  alleged,  in  sub- 
stance, that  the  several  causes  of  the  delay,  such  as  the 
disagreement  of  the  engineers  and  the  delay  in  fur- 
nishing the  plans  or  directions  for  the  work,  were  so 
intermingled  that  it  was  impossible  to  state  separately 
what  delay  each  caused;  that  all  the  defects  and 
breaches  of  the  contract  on  the  part  of  the  defendant, 
including  the  failure  of  Bergsvik  to  appear  upon  the 
work  except  at  intervals  of  a  week,  conjunctively  de- 
layed the  completion  of  the  excavation  from  the  10th 
of  May,  1912,  until  August  29, 1912. 

With  respect  to  damages,  the  plaintiffs  herein  claim 
none,  except  to  recover  upon  a  quantum  meruit  basis 
as  set  forth  in  the  concluding  paragraphs  of  this  com- 
plaint. 

Upon  motion  of  counsel  for  defendant  the  Circuit 
Court  struck  the  amended  complaint  from  the  files  and 
dismissed  the  action,  for  the  reason  that  it  did  not 
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comply  with  the  order  of  the  court  setting  forth  the 
actual  time  that  plaintiffs  were  delayed  in  their  work 
and  wholly  failed  to  state  the  amount  of  damages 
claimed.  Bevbbsed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs,  Mannix  dk  Sullivan,  with  an  oral  argument  by 
Mr.  Thomas  Mannix. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr,  George  C.  Fulton  and  Mr.  A.  W.  Norblad,  with 
an  oral  argument  by  Mr.  Fulton. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 

1.  The  proposition  involved  is  plainly  stated  by 
counsel  for  defendant  in  their  brief  as  follows: 

' '  The  only  theory  upon  which  the  appellants  can  suc- 
cessfully maintain  this  appeal  is  that  their  complaint 
states  facts  showing  that  the  respondent  abandoned 
the  original  contract,  or  by  its  acts  prohibited  the  ap- 
pellants from  performing  the  contract  according  to 
thp  terms  thereof,  and  that  an  entirely  new  contract 
was  by  law  impliedly  entered  into,  and  further  that 
the  unit  agreement  of  compensation  would  not 
govern.** 

It  would  seem  that  the  first  position  taken  by  coun- 
sel in  regard  to  the  itemized  statement  of  account  sued 
upon  indicates  that  the  complaint  was  understood.  No 
objection  was  taken  to  the  statement  filed.  The  fur- 
ther motion  to  make  the  complaint  more  definite  and 
certain  which  was  allowed  by  the  court  in  effect  re- 
quired the  plaintiffs  to  change  their  form  of  action  to 
one  strictly  for  damages  for  a  breach  of  the  contract. 
We  think  the  facts  alleged  in  the  complaint  show  that 
the  contract  between  the  parties  was  deviated  from  in 
material  particulars,  so  that  all  its  terms  would  not 
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apply  to  the  construction  of  the  work  as  completed. 
An  extended  discussion  of  the  facts  alleged  would  not 
be  of  assistance  in  the  trial  of  the  cause,  as  they  might 
appear  diflferent  from  the  evidence  introduced. 

The  main  question  is :  Can  plaintiffs,  under  the  facts 
shown  in  the  complaint,  maintain  an  action  for  the 
reasonable  value  of  the  work  performed!  It  is  stated 
in  4  Elliott,  Contracts,  Section  3697,  as  follows: 

* '  Sometimes  it  happens  that  the  original  contract  has 
been  deviated  from  in  so  many  matters  that  it  can 
hardly  be  regarded  as  controlling  the  parties  at  all, 
and  in  such  cases  the  original  contract  is  often  treated 
as  abandoned,  and  a  new  contract  is  implied  to  pay 
the  fair  or  reasonable  value  of  the  work  or  materials. 
•  •  So,  again,  in  Vermont,  'where  the  parties  under  a 
special  contract  deviate  from  the  ori^nal  plan  agreed 
upon,  and  the  terms  of  the  original  contract  do  not 
appear  to  be  applicable  to  the  new  work,  it  being  be- 
yond what  was  originally  contemplated  by  the  parties, 
it  is  undoubtedly  to  be  regarded  and  treated  as  work 
wholly  extra,  out  of  the  scope  of  the  contract,  and  may 
be  recovered  for  as  such.  •  •  » >  > 

A  subsequent  departure  from  the  terms  of  a  written 
contract  by  the  parties  and  mutually  acquiesced  in 
abrogates  the  original  contract  to  that  extent :  Zanello 
V.  Iron  Works,  62  Or.  213  (124  Pac.  660);  Pippy  v. 
Winslow,  62  Or.  219,  224  (125  Pac.  298) ;  City  Mes- 
senger &  Del.  Co.  V.  Postal  Tel.  Co.,  ante,  p.  433  (145 
Pac.  657).  We  think  these  rules  apply  to  the  case  in 
hand,  taking  the  allegations  of  the  complaint  as  true. 

2.  Paragraph  42  of  the  specifications  specially  pro- 
vides that  the  estimate  of  quantities  included  in  the 
contract  and  in  the  contemplation  of  the  parties  must 
be  understood  to  be  only  approximate;  that  such  es- 
timates were  assumed  on  the  basis  solely  for  the  pur- 
pose of  comparison  of  bids;  and  that  no  claim  could 
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be  made  by  the  successful  bidder  against  the  water 
commission  which  represented  the  City  of  Astoria,  on 
account  of  any  excess  or  deficiency  in  the  same.  The 
specifications  also  required  the  bidders  to  visit  the 
location  of  the  works  and  satisfy  themselves  as  to  the 
nature  of  the  materials  and  as  to  all  local  conditions. 
They  also  provided  that  the  contractor  should  not  be 
entitled  to  any  compensation  for  delays  or  hindrances 
to  his  work  for  any  cause  whatever,  but  allowed  for 
extensions  of  time  for  such  unavoidable  delavs  as 
might  result  from  causes  that  in  the  opinion  of  the 
water  commission  were  beyond  the  control  of  the  con- 
tractor, but  the  latter  was  required  to  give  notice  for 
all  requests  for  extension. 

It  is  contended  by  counsel  for  defendant  that  the 
plaintiffs,  while  setting  out  the  contract,  utterly 
abandoned  it  and  are  now  attempting  to  recover  the 
reasonable  value  of  the  services  performed;  that  ac- 
cording to  the  terms  of  the  contract  the  plaintiffs  are 
not  entitled  to  any  extra  compensation.  With  this 
contention  we  are  unable  to  agree.  We  think  the  fol- 
lowing rule  applicable:  Even  though  the  engineer  is 
given  full  power  to  supervise  and  manage  the  work, 
he  cannot  so  conduct  the  same  as  to  retard  its  progress 
or  prevent  the  performance  of  the  contract,  no  matter 
how  seemingly  broad  his  power  may  be:  Dvhois  v. 
Delaware  db  Hud.  Canal  Co.,  4  Wend.  (N.  Y.)  285; 
Del.  Genovese  v.  Third  Ave.  R.  Co.,  IS  App.  Div.  412 
(43  N.  Y.  Supp.  8) ;  Salt  Lake  City  v.  Smith,  104  Fed. 
457  (43  C.  C.  A.  637).  The  power  of  an  engineer 
under  a  contract  allowing  him  to  increase  or  diminish 
the  quantity  of  the  work  to  be  done  in  his  discretion 
is  limited  to  such  changes  as  are  contemplated  by  the 
parties  at  the  time  the  contract  was  made,  and  he 
cannot  increase  or  diminish  the  quantities  beyond  this 
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limit  withx)nt  paying  the  reasonable  value  for  such 
changes :  Cook  v.  Harms,  108  HI.  151 ;  Salt  Lake  City 
V.  Smith,  104  Fed.  457  (43  C.  C.  A.  637) ;  Dubois  v. 
Delaware  £  Hud.  Canal  Co.,  4  Wend.  (N.  Y.)  285; 
National  Contracting  Co.  v.  Hudson  River  Water 
Power  Co.,  192  N.  Y.  209  (84  N.  E.  965) ;  Henderson 
Bridge  Co.  v.  McGrath,  134  U.  S.  260  (33  L.  Ed.  934, 
10  Sup.  Ct.  Rep.  730).  The  changes  alleged  to  have 
been  made,  in  the  one  case  where  the  work  was  in- 
creased 155  per  cent,  and  in  another  as  high  as  500  per 
cent,  must  be  considered  as  not  being  within  the  con- 
templation of  the  parties  at  the  time  of  the  execution 
of  the  contract  for  the  construction  of  the  work. 
Therefore,  in  regard  to  the  dam  as  constructed  by  the 
direction  of  the  engineers  and  accepted  by  the  city, 
there  was  no  meeting  of  the  minds  of  the  parties  as 
to  the  amount  of  compensation.  It  is  the  rule  that  in 
carrying  out  a  contract,  whether  time  is  of  the  essence 
or  not,  the  owner  cannot  delay  or  retard  the  contractor 
in  the  progress  of  the  work  or  prevent  performance 
thereof  without  liability;  and,  where  the  owner  under 
the  contract  is  bound  to  furnish  materials  or  do  any 
other  thing  required  to  be  done  by  him  pursuant  to 
the  contract,  he  must  do  that  thing  in  such  a  way  as 
not  to  retard  the  contractor ;  and,  if  through  the  act  or 
omission  of  the  owner  under  such  circumstances  the 
work  is  delayed  in  such  a  way  as  to  make  perform- 
ance impossible,  the  contractor  can  recover  upon  the 
quantum  meruit:  Cross  v.  Beard,  26  N.  Y.  85,  88;  Indi- 
ana Traction  Co.  v.  Brennan,  174  Ind.  1  (87  N.  E.  215, 
223,  90  N.  E.  65,  68,  91  N.  E.  503) ;  Standard  Gaslight 
Co.  V.  Wood,  61  Fed.  74  (9  C.  C.  A.  362). 

3,  4.  If  the  defendant  deemed  the  itemized  state- 
ment of  account  filed  by  the  plaintiffs  to  be  insufficient, 
a  motion  should  have  been  made  to  make  the  same  more 
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definite  and  certain:  Catlin  v.  Knotty  2  Or.  321.  By 
its  motion  defendant  wholly  ignored  this  statement. 
No  objection  having  been  made  to  the  same,  it  must  be 
assumed  to  have  been  satisfactory  to  the  defendant 
This  statement  furnished  upon  defendant's  demand 
was  for  the  purpose  of  making  the  pleading  of  which 
it  was  a  part  more  definite  and  certain.  The  second 
motion  is  inconsistent  with  the  first.  It  was  error 
for  the  court  to  ignore  this  statement  and  to  sustain 
a  motion  which,  in  effect,  required  the  plaintiffs  to 
change  the  form  and  substance  of  their  complaint  to 
one  purely  for  damages  and  dismiss  the  action. 

5.  While  Article  VII,  Section  3,  of  the  Constitution, 
as  amended  by  Laws  of  1911,  page  7,  seems  to  con- 
template that  a  cause  should  be  settled  upon  one  ap- 
peal, the  record  is  somewhat  incomplete  for  this  court 
to  render  final  judgment.  If  issue  is  joined,  the  action 
should  be  tried  upon  the  merits. 

The  judgment  of  the  lower  court  will  therefore  be 
reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  may  be  deemed  proper  not  inconsistent 
herewith.  Bevebsed. 

Mb.  Chief  Justice  Moore,  Mb.  Justice  Eakin  and 
Mb.  Justice  Habbis  concur. 
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Argued  January  18,  reversed  February  S,  1915. 

BEAVER  LUMBER  CO.  v.  BARKER. 

(146  Pac.  88.) 

Pleading— Demurrer — ^XSffect. 

1.  A  demurrer  admits  the  allegations  of  the  pleading  attacked. 

Corporations — ^Pnrcliase  of  Tide-lands — ^Tnurts. 

2.  Laws  of  1907,  page  209,  Section  11,  providing  that  purchasers 
of  state  lands  shall  be  citizens  of  the  United  States  or  shall  have 
declared  their  intention  to  become  such  and  shall  be  over  the  age  of 
18  years,  does  not  prevent  a  domestic  corporation  from  purchasing 
state  lands.  Hence  an  officer  of  such  a  corporation,  who  purchased 
tido'lands  agreeing  to  hold  them  for  the  company,  may  be  declared 
a  trustee;  there  being  no  attempt  to  do  indirectly  what  could  not  be 
done  directly. 

[As  to  rights  of  parties  to  illegal  contracts,  see  note  in  67 
Am.  Dec.  153.] 

From  Columbia:  James  A.  Eakin,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Benson. 

The  defendant,  R.  F.  Barker,  in  this  suit  began  an 
action  in  ejectment  against  the  plaintiff,  Beaver  Lum- 
ber Company,  herein,  to  recover  possession  of  a  small 
strip  of  tide-land  fronting  plaintiff's  lumbering  plant 
in  Columbia  County,  together  with  damages  for  its  de- 
tention. Plaintiff  filed  a  cross-bill  in  equity,  to  which 
defendant  filed  a  demurrer,  and,  from  an  order  sus- 
taining the  demurrer,  this  appeal  is  taken. 

Revbbsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  A.  Hart  and  Messrs.  Carey  &  Kerr,  with 
an  oral  argument  by  Mr.  Hart. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Seabrook  <&  Dibble,  with  an  oral 
argument  by  Mr.  Ephraim  B.  Seabrook. 
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»  ■     -  ■  ■  —  I  ■  .       ■  .    ■    ■  I  II  m 

Mr.  Justice  Benson  delivered  the  opinion  of  the 
court. 

The  question,  then,  is  this :  Does  the  complaint  state 
sufficient  facts  to  entitle  plaintiff  to  equitable  relief! 

Defendant  contends  that  the  complaint  discloses  upon 
its  face  an  illegal  agreement  whereby  the  defendant 
Barker  was  to  conunit  the  crime  of  perjury  by  mak- 
ing a  false  affidavit  in  his  application  to  the  state  land 
board  for  the  purchase  of  the  tide-land  in  question. 

The  allegations  of  the  complaint  are  substantially 
as  follows:  That  plaintiff  is  a  corporation  organized 
under  the  laws  of  Oregon;  that  defendant  began  an 
action  in  ejectment  against  plaintiff  to  recover  pos- 
session of  a  strip  of  tide-land  in  Columbia  County, 
Oregon,  which  is  described ;  that  plaintiff  is  the  owner 
of  the  abutting  upland,  upon  which  it  has  a  lumber 
manufacturing  plant,  and  was  maintaining  docks  and 
wharves  upon  such  tide-land,  for  the  shipment  of  lum- 
ber products;  that,  during  the  times  involved  in  the 
transactions  in  relation  thereto,  defendant  was  the 
owner  of  a  large  amount  of  the  capital  stock  of  the 
plaintiff  corporation,  and  was  its  general  manager, 
and  in  complete  control  of  its  affairs;  that,  at  the 
time  of  the  purchase  of  the  tide-land  referred  to,  de- 
fendant Barker,  as  manager  of  the  plaintiff,  made  ap- 
plication, in  its  name  and  behalf,  for  the  purchase 
thereof,  and  was  in  full  charge  of  the  arrangements 
therefor;  that,  pursuant  to  said  application,  the  state 
land  board  advertised  said  land  for  sale  to  the  highest 
bidder;  and  that  upon  such  sale  plaintiff  offered  to 
purchase  the  land  for  $10,  which  was  the  highest  sum 
bid  therefor,  and  plaintiff  was  entitled  to  purchase 
the  same  for  such  sum;  that  at  that  time  defendant, 
as  the  manager  of  plaintiff's  affairs,  represented  to 
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plaintiff  that  the  statutes  of  Oregon  prevented  the  is- 
suance of  conveyances  to  corporations,  and  that  it 
would  be  necessary  for  plaintiff  to  assign  its  prefer- 
ence right  to  purchase  to  defendant,  and  that  he  would 
then  secure  the  deed  thereto  in  his  own  name  and  hold 
the  title  thereto  in  trust  for  the  use  and  benefit  of 
plaintiff;  that  plaintiff  thereupon  assigned  its  prefer- 
ence right  of  purchase  to  defendant,  with  the  under- 
standing that  he  would  hold  the  title  in  trust  for  plain- 
tiff and  convey  such  title  to  it  upon  demand;  that 
defendant  secured  the  conveyance  to  himself,  and  plain- 
tiff went  into  possession  of  the  land  and  has  held  it 
ever  since;  that  defendant  now  asserts  ownership  of 
the  beneficial  interest  in  himself. 

1.  The  truth  of  these  allegations  must,  of  course, 
be  taken  as  admitted  for  the  purpose  of  this  investiga- 
tion. 

2.  All  these  proceedings  were  undertaken  by  the 
parties,  in  an  effort  to  obtain  the  particular  tract  of 
tide-land  under  the  provisions  of  the  legislative  en- 
actment of  1907,  relating  to  state  lands.  The  act 
referred  to  provides  that  purchasers  of  such  lands 
shall  be  citizens  of  the  United  States,  or  must  have 
declared  their  intention  to  become  such,  must  be  over 
the  age  of  18  years,  and  further  limits  each  purchaser 
to  the  acquisition  of  320  acres  of  such  land.  The  pre- 
scribed form  of  application  to  purchase  includes  an 
aflBdavit  by  the  applicant,  establishing  his  qualifica- 
tions as  indicated. 

There  is  nothing  in  the  act  of  1907  which  forbids 
the  purchase  of  such  lands  by  a  corporation,  unless  it 
be  the  requirement  that  the  applicant  shall  be  a  citizen 
of  the  United  States,  or  has  declared  his  intention  to 
become  such. 
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In  the  case  of  North  Noonday  Min.  Co.,  v.  Orient 
Mining  Co.  (C.  C),  1  Fed.  538,  Judge  Sawyer  says: 

**The  North  Noonday  Mining  Company,  plaintiff,  is 
a  corporation  created  and  existing  under  the  laws  of 
California,  and  is  therefore  to  be  deemed,  a  citizen 
within  the  meaning  of  the  statute,  and  as  such  is  com- 
petent to  purchase  and  hold  mining  claims. ' ' 

This  view  has  been  affirmed  by  several  courts,  in- 
cluding the  Supreme  Court  of  the  United  States :  Mc- 
Kinley  v.  Wheeler,  130  U.  S.  630  (32  L.  Ed.  1048,  9 
Sup.  Ct  Rep.  638) ;  Golden  Fleece  v.  Cable  Con.  Co., 
12  Nev.  312. 

It  will  be  observed  that  the  qualifications  of  a  pur- 
chaser of  state  lands,  under  th<e  act  of  1907,  and  of 
purchasers  of  mineral  lands,  under  the  federal  stat- 
ute, are  substantially  the  same,  so  the  cases  cited  above 
are  in  point,  and  being,  as  we  believe,  in  accordance 
with  reason  and  justice,  we  are  satisfied  that  a  corpo- 
ration organized  and  existing  under  the  laws  of  Ore- 
gon is  a  citizen  of  the  United  States  to  the  extent  that 
it  may  be  a  qualified  purchaser  of  state  lands. 

Therefore,  since  plaintiff  was  a  qualified  purchaser 
at  the  time  it  filed  its  application  for  the  land  in  con- 
troversy, its  action  in  consenting  to  the  suggestions 
of  its  agent.  Barker,  did  not  involve  the  doing,  by  in- 
direction, of  an  unlawful  act,  nor  did  it  necessarily 
involve  the  making  of  a  false  affivadit  by  Barker. 

The  cross-bill  therefore  states  facts  sufficient  to  con- 
stitute a  cause  of  suit,  and  the  judgment  of  the  lower 
court  is  reversed  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer. 

Reversed  Wfth  Directions. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  McBride  concur. 
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Argued  December  17,  mocliflfld  Decpmber  31,  1914,  rehearing  denied 

February  9,  1915. 

TILLOTSON  V.  PAQTTET. 

(145  Pac.  268.) 

Partnenhip— Accounting— Evidence. 

1.  In  a  suit  for  a  partnership  accounting,  plaintiff  was  not  charge- 
able with  one  half  the  value  of  a  pile-driver  acquired  by  him,  in  the 
absence  of  proof  of  its  value  and  proof  that  he  had  acquired  title 
to  it  or  still  had  it  in  his  possession. 

[As  to  actions  between  partners,  see  note  in  12  Am.  Dec.  649.] 

Partaflnhip—Acoomttlng— Mistake  of  Partner. 

2.  Where  a  partner  makes  a  mistake  in  the  payment  of  an  account, 
the  loss  is  that  of  the  firm. 

From  Multnomah:  Hbnby  E.  McGinn,  Judge. 

Department  2.     Statement  by  Ma.  Justice  Eakin. 

This  is  a  suit  by  J.  B.  Tillotson  against  Joseph 
Paquet  for  an  accounting.  During  the  years  1908  and 
1909  plaintiff  and  defendant  did  some  contract  work 
in  partnership  under  a  certain  agreement,  which  is 
stated  by  Paquet  as  follows : 

*'He  [meaning  Tillotson]  told  me  he  would  look  after 
the  work,  and  that  all  I  would  have  to  do  was  to  fur- 
nish the  money,  and  he  had  an  oflSce  here  over  town, 
etc.,  and  he  said  how,  if  I  would  look  after  the  oflBce, 
and  furnish  the  money,  he  would  look  after  the  work, 
and  we  would  divide  the  profits.'* 

And  apparently  that  is  about  the  contract  under 
which  they  worked.  Tillotson  attempted  to  keep  a 
book  account  of  the  transactions,  but  it  proved  to  be 
of  no  value  when  they  attempted  to  settle.  Being 
unable  to  satisfactorily  adjust  the  differences  between 
themselves,  Tillotson  called  in  W.  C.  Walker,  an  ex- 
pert bookkeeper,  who  attempted  to  make  up  the  ac- 
counts; and,  not  being  able  to  come  to  an  agreement 
therefrom,  this  suit  was  commenced,  resulting  in  a 
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judgment  against  Paquet  for  $1,000,  from  which  he 
appealed.  Modified.    Beheabing  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Albert  E.  Gebhardt  and  Mr.  Richard  W. 
Montague. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Jeffrey  <&  Lenon,  with  an  oral  argument  by 
Mr.  John  A.  Jeffrey. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

W.  C.  Walker  testified  that,  Tillotson's  books  of 
accounts  being  unintelligible  and  of  no  aid  to  him,  he 
called  for  Paquet 's  check  and  stub  books,  which  Paquet 
turned  over  to  him.  It  appears  that  all  the  expendi- 
tures were  paid  by  Paquet  by  bank  checks,  and  he  re- 
ceived all  the  proceeds  of  the  contracts,  and  plaintiff 
and  defendant  were  both  present  with  Walker  when 
he  made  up  his  statements  from  the  checks,  which  are 
in  the  record  here  as  exhibits, .  showing  the  expendi- 
tures as  to  each  particular  contract  separately,  with 
the  receipts  on  that  particular  contract.  The  list  of 
checks  is  in  typewriting.  This  method  of  making  up 
the  accounts  seems  to  have  been  carried  out  on  the 
understanding  that  Paquet  received  all  the  money  on 
the  contracts  and  paid  by  check  all  the  moneys  paid 
out.  The  evidence  does  not  show  the  items  of  the  ac- 
count nor  the  particulars  upon  which  Walker  ac- 
counted. The  first  statement  relates  to  the  St.  Johns 
dock  contract,  giving  the  amount  and  the  payee  named 
in  each  check,  and  the  sum  of  the  checks  is  $37,032.66, 
and  the  total  amount  received  from  said  contract, 
as  shown  by  said  statement,  is  $37,435.78,  showing  the 
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profits  to  be  $403.12.  That  is  the  only  data  we  have 
before  us  in  regard  to  the  expenditures  and  receipts 
from  that  contract.  The  East  Salmon  and  Third 
Street  contract  is  stated  in  the  same  way,  showing  a 
profit  of  $1,099.54;  the  fish  ladder  contract,  a  profit  of 
$289.78;  the  Portland  Heights  contract,  a  profit  of 
$87.63;  the  Hawley  Pulp  &  Paper  Company  contract, 
a  profit  of  $107.27;  the  Vancouver  bridge  contract,  a 
profit  of  $1,427.19;  the  Salem  contract,  a  profit  of 
$218.30 ;  the  Northwest  bridge  work,  a  profit  of  $394.80 ; 
the  St.  Johns  Shipbuilding  Company  contract,  a  profit 
of  $836.98;  the  Country  Club  work,  a  loss  of  $859.27; 
the  Vancouver  burnt  bridge,  a  profit  of  $478.36;  the 
Northern  Pacific  trestle,  a  profit  of  $3,086.09.  The 
list  of  checks  or  receipts  for  the  last  two  items  does 
not  appear  among  the  typewritten  exhibits,  and  checks 
and  receipts  for  the  Vancouver  burnt  bridge  appear 
only  in  pencil.  There  is  no  datum  here  from  which 
we  can  determine  the  accounts  as  to  the  contracts  for 
the  two  last  items,  but  at  the  time  the  list  of  checks 
found  among  the  exhibits  was  made  plaintiff  and  de- 
fendant were  present,  and  Walker  testified  that  they 
agreed  to  these  results.  There  being  no  data  from 
which  we  can  review  the  figures,  evidently  it  is  in- 
tended that  we  shall  determine  the  accounts  from  the 
statements  of  Walker  as  to  the  profits  on  each  con- 
tract. Mr.  Walker  says  that  Paquet  agreed  to  his 
statement  not  only  as  to  profits  on  each  contract  as 
he  states  it,  but  that  he  agreed  the  balance  found  due 
from  him  to  Tillotson  was  the  correct  balance.  We 
do  not  so  understand  the  result  of  the  meeting,  but  only 
that  at  the  time  of  the  accounting  upon  the  separate 
contracts  he  agreed  to  the  amount  of  profits  as  there 
stated.  The  items  of  the  Northern  Pacific  trestle  and 
the  Vancouver  burnt  bridge  are  included  in  nearly  all 
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the  statements,  and  neither  of  them  is  specifically  con- 
troverted. We  accept  the  statement  marked  **  Plain- 
tiff's  Exhibit  B''  as  the  correct  statement  of  profits 
of  each  contract  therein  mentioned,  the  total  of  which 
is  $7,569.79. 

1,  2.  There  are  some  other  items  abont  which  there 
is  a  controversy.  Tillotson  contends  that  the  partner- 
ship should  allow  him  for  the  use  of  his  engines 
$1,267.50,  being  at  the  rate  of  $2.50  a  day;  for  rent 
of  office,  the  hire  of  stenographers,  his  traveling  ex- 
penses, and  phone  hire,  $930.38;  also  pay  for  piling 
which  he  furnished  in  the  East  Salmon  and  Third 
Street  contract,  $278.59.  Paquet  contends  that  a  pile- 
driver,  valued  at  about  $300,  was  left  in  the  possession 
of  the  plaintiflf  by  the  Seattle  Company,  which  he  says 
plaintiff  kept,  and  still  has  it  in  his  possession,  one 
half  of  the  value  of  which  he  claims;  but  it  is  not 
shown  that  Tillotson  got  the  title  to  it  or  what  it  is 
worth,  nor  that  the  partnership  was  entitled  to  it, 
and  it  cannot  be  considered  here.  Defendant  also  con- 
tends that  a  pile-driver  hammer  of  his,  worth  $66, 
was  lost  in  the  work,  for  which  he  claims  he  is  entitled 
to  pay  from  the  partnership.  He  claims  that  he  is 
entitled  to  be  remunerated  by  Tillotson  for  $40.20, 
costs  advanced  by  him  on  a  Seattle  lawsuit,  as  the  suit 
was  Tillotson 's  private  affair.  He  contends  that, 
when  the  Country  Club  paid  him  for  their  work,  they 
paid  him  in  Country  Club  bonds  $2,000,  and  he  should 
have  $151.65  interest  for  delay  in  payment,  or  for 
some  other  reason  not  made  plain.  If  he  took  the 
bonds  in  payment  at  par,  and  there  was  a  loss,  it  might 
be  a  partnership  loss,  but  the  $151.65  is  claimed  as  in- 
terest, as  though  he  had  advanced  the  money  for  the 
bonds,  and  not  as  a  discount  on  the  bonds,  and  is  not  a 
proper  charge.    He  also  claims  credit  for  $166,  which 
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he  alleges  Walker,  in  making  up  the  accounts,  threw 
out,  being  money  that  he  paid  upon  the  Murphy  bill ; 
but  it  is  not  shown  that  he  overpaid  Murphy,  and 
without  such  proof  it  was  error  for  Walker  to  dis- 
allow such  payment.  If  he  made  a  mistake  in  the  pay- 
ment, the  loss  is  the  loss  of  the  firm,  and  he  is  entitled 
to  credit  for  the  $166.  The  result  of  the  statement 
as  we  have  outlined  above  is  as  follows :  J.  B.  Tillot- 
son,  in  account  with  Joseph  Paquet,  profits  on  various 
jobs  as  follows :  St.  Johns  dock,  $403.12 ;  East  Salmon, 
$1,099.54 ;  fish  ladder,  $289.78 ;  Northern  Pacific  trestle, 
$3,086.09;  Portland  Heights,  $87.63;  Hawley  Pulp  & 
Paper  Company,  $107.27;  Vancouver  bridge,  $1,427.19; 
Salem,  $218.30;  Northwest  bridge  work,  $394.80;  St. 
Johns  Shipbuilding  Company,  $836.98;  Vancouver 
burnt  bridge,  $478.36 ;  total,  $8,429.06.  Deducting  for 
the  loss  on  Country  Club  of  $859.27,  there  is  left  $7,- 
569.79.  Paquet  should  be  charged  with  one  half  the 
profits  on  the  contracts,  $3,784.90 ;  one  half  the  expense 
of  Tillotson,  $465.19,  including  oflSce  rent,  stenographer 
fees,  and  phone  bill ;  one  half  the  amount  of  piling  that 
Walker  charged  to  Paquet,  $139.29 ;  one  half  of  the  bill 
for  use  of  engine,  $633.75;  total,  $5,023.12.  Against 
which  Paquet  is  entitled  to  credit  for  amount  of  ad- 
vances made  to  Tillotson  pending  the  contracts,  $1,- 
972.55,  as  shown  by  the  first  page  of  typewritten  state- 
ments ;  notes  and  interest  due  from  Tillotson,  $1,787.50 ; 
cash  paid  on  the  Seattle  suit  for  Tillotson,  $40.20; 
charged  as  overpayment.  Murphy 's  bill,  $166 ;  one  half 
the  value  of  the  pile-driver  hammer,  $33 ;  one  half  of 
the  amount  of  the  Porter  Bros.'  bill  $92.70;  one  half* 
of  the  miscellaneous  account,  $55.40;  total,  $4,147.35. 
Deducting  this  from  the  $5,023.13,  leaves  a  balance  of 
$875.78. 
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The  decree  of  the  lower  court  will  be  modified  to 
this  extent.  The  partnership  is  hereby  dissolved,  and 
plaintiff  is  entitled  to  judgment  and  decree  against 
the  defendant,  Joseph  Paquet,  for  the  sum  of  $875.78, 
being  the  balance  due  him  on  said  accounting.  Neither 
party  shall  recover  costs  in  this  court. 

Modified.    Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Me.  Justice  Bean  and 
Mr.  Justice  McNary  concur. 


«  Argued  January  7,  affirmed  January  19,  rehearing  denied  February 

9,  1915. 

DUESTER  V.  ALVIN.* 

(145  Pac.  660.) 

Deeds — ^Building  Bestrictlons— Validity. 

1.  A  reservation  in  a  deed  of  a  city  building  lot  of  the  right  of 
forfeiture  for  the  grantee's  violation  of  building  restrictions  was  only 
a  partial  restraint  on  the  use  of  the  property  incident  to  a  transfer 
of  the  title,  and  was  valid. 

[As  to  validity  of  conditions  and  restrictions  in  deeds,  see  note 
in  95  Am.  St.  Rep.  214.] 

Ooyenants — Effect — Subject  Matter  not  In  Esse. 

2.  Covenants  relating  to  a  subject  matter  not  in  esse  are  personal, 
and  do  not  run  with  the  land  so  as  to  bind  assignees,  unless  they  are 
expressly  named  in  the  deed. 

Deeds — ^ITse  of  Property — ^Regulations — ^Limitations^ 

3.  Limitations  placed  on  the  use  of  real  property  obtain  their  force 
from  the  right  of  the  fee  owner  to  reasonably  regulate  the  manner  in 
which  the  premises,  when  conveyed  by  him,  shall  be  occupied,  with 


*  *0n  the  necessity  of  the  use  of  thef  word  '"assigns"  in  order  to  make 
covenant  as  to  a  thing  not  in  esse  run  with  the  land,  see  note  in  14 
L.  R.  A.  (N.  S.)  185. 

For  the  construction  and  effect  of  general  restrictive  covenant 
against  the  use  of  real  property  for  purpose  offensive  or  detrimental 
to  the  neighborhood,  see  note  in  9  L.  R.  A.  (N.  S.)  1039. 

As  to  the  effect  of  restrictions  on  use  of  property  on  marketability  of 
title,  see  note  in  38  L.  R.  A.  (N.  S.)  34.  Rsporteb. 
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reference  to  the  kind  and  value  of  the  structures  to  be  erected  and 
their  location. 

Ooyenants — ^Building  Bestrictlons — GoYemants  Buxming  Wltli  Land. 

4.  A  purchaser  of  real  property  subject  to  building  restrictions, 
of  which  he  has  knowledge  when  he  obtains  the  title,  is  bound  to 
comply  therewith. 

CoYenantd— Building    Restrictions— Enforcement— Bights    to    fine— 
Other  Property  Owners. 

5.  Where  defendant  acquired  city  property  with  knowledge  that 
it  was  subject  to  building  restrictions  for  the  benefit  of  the  entire  dis- 
trict, owners  of  other  property  in  the  district  acquired  from  the  same 
grantor  were  entitled  to  sue  in  equity  to  enforce  the  restrictions. 

Injunction — Scope  of  Remedy — ^Negative  Oavenants  in  Deeds. 

6.  Equity  will  enforce  by  injunction  negative  covenants  and  clauses 
in  deeds  restricting  the  use  of  real  property,  though  such  covenants 
do  not  in  law  constitute  assignments  or  covenants  running  with  the 
land. 

Nuisance — ^Public  Nuisance — Bights  to  Sue. 

7.  When  the  creation  or  maintenance  of  a  public  nuisance  espe- 
cially injures  a  person  in  a  manner  distinct  from  that  suffered  by  the 
public,  such  person  may  sue  to  restrain  its  continuance. 

Injunction — ^Building  Bestrictionsr— Enforcement— Parties. 

8.  In  proceedings  to  enforce  building  restrictions,  the  rights  and 
remedies  of  the  original  grantor  and  of  those  immediate  and  inter- 
mediate grantees  not  being  similar,  it  was  unnecessary  to  join  them  as 
parties  plaintiff,  or  to  aver  that  they  had  been  especially  injured,  or 
that  the  original  grantor  on  request  refused  to  become  a  party,  in 
order  to  authorize  an  owner  of  a  lot  in  the  addition  to  protect  his 
right  in  maintaining  the  uniformity  in  the  locaton  and  value  of  resi- 
dences to  be  erected  in  the  district,  by  enforcing  the  restriction. 

Estoppel — Building  Restrictions — ^Personal  Covenant. 

9.  Where  a  corporation  opened  a  residence  addition  and  sold  lots 
subject  to  restrictions  as  to  the  first  cost  of  buildings  to  be  erected 
thereon  and  restraining  their  location  nearer  than  20  feet  from  the 
street  line,  etc.,  such  covenants  were  not  personal  to  the  grantor,  but 
it  was  bound  thereby  under  the  doctrine  of  equitable  estoppel,  whereby 
each  purchaser  of  property  in  the  addition,  except  in  the  business  dis- 
trict, was  entitled  to  rely  on  the  restrictions,  and  could  enforce  them 
against  all  purchasers  except  such  as  secured  title  without  knowledge 
of  the  limitations  imposed. 

[As  to  recital  in  deed  as  estoppel,  see  note  ii^  Ann.  Gas.  1915A, 
100.] 

Covenants — ^Building  Restrictions — ^Authority  to  Change. 

10.  Where  a  corporation  opened  a  city  addition  and  sold  lots  therein 
subject  to  restrictions  as  to  the  location  of  buildings,  the  corporation, 
after  having  sold  lots  subject  to  the  restriction,  could  not  change  the 
general  plan  or  scheme  of  the  residence  to  be  erected  in  the  district 
set  apart  for  that  purpose  by  selling  a  lot  free  from  the  restriction. 

74  Or.— 85 
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From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justice 
Moore. 

This  is  a  suit  by  F.  X.  Duester  and  H.  C.  Raven, 
for  themselves  and  all  other  persons  who  might  wish 
to  join  them,  against  P.  A.  Alvin,  for  a  mandatory  in- 
junction to  require  him  to  remove  from  his  real  prop- 
erty a  building,  and  also  to  set  back  farther  from  the 
line  of  a  street  the  foundation  for  another  structure  to 
be  erected  on  the  premises.  The  facts  are  that  E.  Henry 
Womme,  the  owner  in  fee  of  a  tract  of  real  property  in 
Multnomah  County,  Oregon,  caused  the  land  to  be 
surveyed  and  platted  as  Overlook  Addition  to  the 
City  of  Portland,  dedicating  to  the  public  all  the 
streets,  alleys  and  boulevards  noted  on  the  plat,  which 
map  was  duly  recorded.  The  plat  did  not  indicate 
reservations  for  any  purpose,  except  the  right  of  the 
dedicator  to  construct,  maintain  and  operate  street  rail- 
ways on,  over  and  through  some  of  the  specified  high- 
ways. Womme  from  time  to  time  conveyed  parts  of 
the  land  so  platted  to  the  Overlook  Land  Company,  a 
corporation,  which  sold  and  conveyed  lots  in  that  ad- 
dition as  purchasers  thereof  could  be  secured.  The 
deeds  so  executed  by  the  company  contained  a  clause 
which  reads: 

*'This  conveyance,  however,  is  made  with  the  fur- 
ther consideration  that  the  grantee ,  heirs  or  as- 
signs, will  not  use  said  premises  for  any  other  than 
resident  purposes;  will  not  erect  more  than  one  resi- 
dence on  each  and  every  lot  thereof ;  will  not  construct 
any  building  nearer  to  the  front  line  of  any  street 
than  20  feet,  nor  erect  any  residence  on  said  premises, 
the  first  cost  of  which  shall  be  less  than  $2,000;  and 
that  any  violation  of  such  covenants,  or  either  of  them. 
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«  ■ 

shall  work  a  forfeiture  of  the  estate  of  the  said  grantee, 
,  heirs  or  assigns,  in  and  to  the  said  premises. ' ' 

The  corporation,  on  June  15, 1907,  executed  to  Hans 
Holmberg  and  Theresa  Holmberg,  his  wife,  a  deed  to 
lot  9  in  block  E  in  that  addition ;  the  conveyance  being 
subject  to  the  foregoing  building  restrictions,  except 
that  two  residences  were  permitted  to  be  erected  on 
the  premises.  The  side  lines  of  this  lot  as  platted 
extend  at  right  angles  from  Overlook  Boulevard  on 
the  easterly  end  to  an  acute  angle  on  Melrose  Drive 
at  the  westerly  end,  the  premises  being  50  feet  wide, 
its  northerly  line  185  feet  and  its  southerly  line  153 
feet.  The  greater  part  of  the  boulevard  named  is 
parallel  with  the  westerly  border  of  Overlook  Addi- 
tion ;  that  boundary  as  run  from  the  northwest  corner 
of  the  tract  being  south  37°  52'  15"  east.  All  blocks 
east  of  Overlook  Boulevard,  except  such  as  are  ren- 
dered angular  by  that  highway,  extend  north  and 
south,  consisting  of  lots  numbered  from  1  to  8,  in- 
clusive, on  the  east  side  and  from  9  to  16  on  the  west. 
Each  of  such  lots  is  50  feet  from  north  to  south  and 
100  feet  from  east  to  west.  The  blocks  border  upon 
avenues  extending  north  and  south,  the  first  of  which 
is  Maryland  Avenue  on  the  east,  and  upon  streets 
extending  east  and  west.  The  lot  conveyed  by  the 
company  to  Holmberg  and  his  wife  being  so  much 
larger  than  ordinary,  the  corporation  granted  permis- 
sion to  erect  upon  the  premises  two  residences,  but 
required  each  dwelling  to  comply  with  the  restrictions 
hereinbefore  mentioned.  Holmberg  and  his  wife,  on 
March  6,  1908,  conveyed  the  lot  to  F.  P.  Nelson  and 
Emma  Nelson,  his  wife,  who,  reserving  the  easterly 
80  feet  of  the  premises,  sold  and  conveyed  the  re- 
mainder on  May  11, 1912,  to  the  defendant  P.  A.  Alvin, 
but  in  the  deed  evidencing  a  transfer  of  the  title  Nel- 
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son  and  his  wife  inadvertently  omitted  the  restrict- 
ing covenant  referred  to.  Alvin,  pursuant  to  author- 
ity obtained  from  a  representative  of  the  Overlook 
Land  Company  to  erect  on  the  premises  a  garage,  put 
up  near  the  back  part  of  the  land  so  conveyed  to  him, 
at  an  outlay,  as  alleged  in  the  answer,  of  $750,  a  build- 
ing which  was  finished  inside  as  a  dwelling  and  which 
he  occupied  as  a  residence.  He  also  procured  plans 
for  a  house  28  feet  wide  and  48  feet  long  to  be  built 
on  his  land;  the  easterly  end  of  the  structure  joining 
the  smaller  building  and  the  westerly  end,  including 
a  proposed  built-in  porch,  the  upper  portion  of  which 
was  to  be  finished  as  a  part  of  the  house,  coming  to 
a  point,  at  its  closest  distance  of  5  feet  4^/^  inches  at  an 
acute  angle  with  Melrose  Drive.  He  excavated  a 
basement  for  the  entire,  house,  except  the  porch,  and 
was  putting  in  cement  foundation  walls  when  this  suit 
was  instituted. 

The  complaint  charges,  in  effect,  that  the  Overlook 
Land  Company,  intending  to  convert  such  addition  into 
an  exclusive  and  desirable  residence  district,  adopted 
a  general  plan  and  scheme  of  building  restrictions  for 

the  entire  addition,  except  a  few  lots  in  blocks , 

and,  to  evidence  a  transfer  of  the  legal  title  to  such 
real  property,  approved  a  general  form  of  deed,  con- 
taining the  restrictive  covenants  hereinbefore  quoted ; 
that  the  plaintiffs  have  purchased  from  the  company 
lots  in  Overlook  Addition  and  are  the  owners  and 
holders  of  the  legal  title  thereto;  and  that  they  and 
other  purchasers  of  lots  in  such  addition  had  knowl- 
edge of,  and  relied  upon,  such  general  scheme  and  plan 
of  improvement  for  the  benefit  of  the  entire  addition, 
by  reason  whereof  a  greater  consideration  was  paid 
for  such  real  property  than  would  otherwise  have 
been  given  without  such  restrictions,  and  they  have 
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severally  erected  valuable  dwelling-houses  in  compli- 
ance therewith.  The  complaint  sets  forth  the  facts, 
in  substance,  as  hereinbefore  stated,  and  avers  that  the 
defendant  purchased  his  part  of  a  lot  with  knowledge 
of  such  general  plan  and  scheme,  and  had  been  notified 
thereof  and  requested  to  remove  the  structure  erected 
on  his  premises  so  as  to  conform  with  the  requirements 
of  such  plan,  but  that  he  had  refused  to  comply  there- 
with, and  that  the  plaintiffs  had  no  plain,  speedy  or 
adequate  remedy  at  law. 

A  temporary  restraining  order  was  granted  when 
the  suit  was  conamenced.  The  defendant  moved  to  dis- 
solve the  injunction,  and  also  demurred  to  the  com- 
plaint on  several  grounds,  but  stipulated,  however, 
that  the  motion  might  be  denied  and  the  demurrer  over- 
ruled, reserving  the  right  to  present  at  the  trial  the 
legal  questions  so  raised.  The  answer  denied  the  ma- 
terial allegations  of  the  complaint,  and  for  a  further 
defense  averred,  in  effect,  that  the  corporation  did 
not  at  any  time  place  a  general  restriction  over  the 
entire  addition,  but  reserved  to  itself  the  right  origi- 
nally to  deal  with  the  real  property  therein  to  suit 
itself  and  to  sell  and  convey  lots  for  business  purposes 
without  any  restrictions ;  that  the  corporation  has  per- 
mitted numerous  violations  of  such  restrictions,  as  to 
the  limit  from  the  street  lines  and  the  cost  of  build- 
ings, and  there  never  was  any  general  plan  or  scheme 
to  beautify  the  addition  or  to  provide  uniformity  with 
respect  to  the  distance  of  buildings  from  the  street  or 
to  the  minimum  cost  of  residences;  that  defendant's 
house,  as  located  upon  the  ground,  will  not  obstruct 
the  view,  or  interfere  with  the  enjoyment  of  plaintiffs' 
property;  and  that  he  had  been  damaged  by  the  tem- 
porary injunction  issued  herein. 
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The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and,  the  testimony  having  been  taken, 
the  court  made  findings  of  fact  and  of  law  as  alleged 
in  the  complaint,  and  granted  the  relief  therein  prayed 
for,  from  which  decree  the  defendant  appeals. 

Affirmed.     Rehearing  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  W.  A.  Leet  and  Mr.  L.  D.  Mahone. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr,  Schuyler  C,  Spencer,  Mr.  H.  J.  Parkison,  Mr. 
Harry  Yanckwich  and  Mr.  E.  V.  Hillius,  with  an  oral 
argument  by  Mr.  Spencer. 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  is  contended  that  the  complaint  fails  to  show  any 
legal  right  on  the  part  of  the  plaintiffs  to  maintain 
this  suit,  for  which  reason  their  primary  pleading  does 
not  state  facts  sufficient  to  entitle  them  to  equitable 
interference,  and  that  an  error  was  committed  in  re- 
ceiving any  evidence  on  their  part,  to  the  introduction 
of  all  of  which  objections  were  made  on  that  ground 
and  exceptions  saved. 

1.  It  will  be  remembered  that  the  restrictions  im- 
posed by  the  Overlook  Land  Company  upon  each  grant 
of  real  property  in  Overlook  Addition,  except  as  to  lots 
set  apart  for  business  purposes,  provided  that  a  viola- 
tion of  any  of  the  covenants  contained  in  the  deeds 
should  work  a  forfeiture  of  the  estate  of  the  grantee,  his 
heirs  or  assigns,  in  or  to  the  premises.  It  will  thus  be 
seen  that  the  corporation  reserved  to  itself  a  possible 
reversionary  interest  in  the  several  lots  conveyed, 
whereby  the  conditional  estate  granted  might  become 
forfeited  for  a  violation  of  any  of  the  restrictions  pre- 
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scribed.  Such  provision  in  the  deeds  was  only  a  par- 
tial restraint,  incident  to  a  transfer  of  the  title  to  real 
property,  and  is  valid:  Seeck  v.  Jakel,  71  Or.  35  (141 
Pac.  211). 

2.  Covenants  relating  to  a  subject  matter  not  in 
esse,  as  for  the  building  of  a  fence  or  the  erection  of  a 
structure  upon  designated  real  property,  are  personal, 
and  do  not  run  with  the  land  so  as  to  bind  assignees, 
unless  they  are  expressly  named  in  the  deed:  Brown 
V.  Southern  Pacific  Co.,  36  Or.  128  (58  Pac.  1104,  78 
Am.  St.  Rep.  761,  47  L.  R.  A.  409) ;  Hisey  v.  Presby- 
terian Church,  130  Mo.  App.  566  (109  S.  W.  60). 

3.  Regulations  and  limitations  placed  upon  the  use 
of  real  property  obtained  their  binding  force  and  effi- 
ciency from  the  right  which  every  owner  of  the  fee 
has  reasonably  to  regulate  the  manner  of  how  the 
premises,  when  conveyed  by  him,  shall  be  occupied, 
the  kind  and  value  of  the  structures  to  be  erected,  or 
the  buildings  to  be  placed  thereon,  and  their  location 
with  respect  to  exterior  or  other  lines. 

4.  When  land  is  granted  subject  to  such  restrictions, 
the  grantee,  who  had  knowledge  thereof  before  accept- 
ing a  conveyance  of  the  title  to  the  premises,  cannot 
equitably  repudiate  the  restrictions,  or  refuse  to  com- 
ply with  or  fulfill  them.  A  purchaser  of  real  property 
subject  to  such  limitations,  if  he  secured  the  title  with 
knowledge  of  the  restrictions  thus  imposed,  is  bound 
thereby,  and  it  would  be  unjust  for  him  to  trench  upon 
or  ignore  the  covenants  and  conditions  which  his  im- 
mediate grantors  assumed  with  respect  to  the  prem- 
ises: Whitney  v.  Union  Ry.  Co.,  11  Gray  (Mass.),  359 
(71  Am.  Dec.  715) ;  Parker  v.  Nightingale,  6  Allen 
(Mass.),  341  (83  Am.  Dec.  632). 

Though  the  restrictions  herein  provide  ''that  any 
violation  of  such  covenants,  or  either  of  them,  shall 
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work  a  forfeiture  of  the  estate  of  the  said  grantee, 

•  heirs  or  assigns,  in  and  to  said  premises,"  it  is 

unnecessary  to  consider  the  nature  of  the  covenant, 
for  the  testimony  establishes  the  fact  that,  when 
negotiating  for  a  purchase  of  a  part  of  lot  9  in  block 
E  in  Overlook  Addition,  the  defendant  was  informed 
by  Mrs.  Nelson,  the  then  part  owner  of  the  premises, 
of  the  restrictions  imposed  thereon  by  the  original 
grantor.  This  covenant  grants  a  conditional  estate, 
in  the  nature  of  a  negative  easement,  whereby  each 
grantee  who  secured  a  title  to  any  land  in  Overlook 
Addition  with  knowledge  of  the  limitations  prescribed 
became  seised  of  a  servient  estate  as  to  his  own  prem- 
ises, and  also  the  owner  of  a  dominant  estate  in  all 
other  lots  the  deeds  to  which  contained  such  condi- 
tions: Silberman  v.  Uhrlaub,  116  App.  Div.  869  (102 
N.  Y.  Supp.  299) ;  Landsberg  v.  Rosenwasser,  124 
App.  Div.  559  (108  N.  Y.  Supp.  929). 

5.  The  covenant  in  each  deed  executed  by  the  cor- 
poration was  made  in  pursuance  of  a  general  scheme 
adopted  by  it  for  the  purpose  of  preserving  the  addi- 
tion as  desirable  residence  property.  The  restriction 
created  an  equitable  servitude  which  must  be  regarded 
as  of  value  to  the  whole  property.  It  was  inserted  in 
the  deeds  for  the  benefit  of  those  who  became  owners 
of  separate  parcels,  and  is  binding  in  equity  on  a 
grantee  of  any  portion  of  the  premises  who  secured  a 
title  thereto  with  knowledge  of  such  restriction:  Boy- 
den  V.  Roberts,  131  Wis.  659  (111  N.  W.  701). 

6.  Courts  of  equity  will  enforce,  by  injunction,  nega- 
tive covenants  and  clauses  in  deeds,  restricting  the  use 
of  real  estate,  though  such  conditions  do  not,  in  law, 
constitute  easements  or  covenants  running  with  the 
land:  Robinson  v.  Edgell,  57  W.  Va.  157  (49  S.  E. 
1027), 
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These  restrictions,  in  the  case  at  bar,  prohibit  each 
owner  of  real  property  so  conveyed  from  violating  the 
limitations  put  upon  his  premises,  because  a  breach 
thereof  would  or  might  aflFect  the  dominant  estate 
therein  of  some  or  all  other  owners  of  lots.  Since  his 
land  is  subjected  to  the  burdens  incident  to  a  servient 
estate  in  the  premises,  he  has  the  corresponding  ad- 
vantage of  enforcing  in  equity  his  rights  in  and  to  the 
dominant  estate  as  to  all  other  real  property  the 
owners  of  which  obtained  their  title  with  knowledge  of 
the  covenant,  and  he  may  prevent  any  infringement 
that  would  or  might  aflfect  his  land. 

7.  The  rule  prevails  in  this  state  that,  when  the 
creation  or  maintenance  of  a  public  nuisance  would 
specially  injure  a  private  party  in  a  manner  distinct 
from  that  suffered  by  the  public,  he  may  maintain  a 
suit  to  restrain  its  continuance:  Parrish  v.  Stephens, 
1  Or.  74;  Luhrs  v.  Sturtevant,  10  Or.  170;  Waits  v. 
Foster,  IS  Or.  247  (7  Pac.  24) ;  Esson  v.  Wattier,  25 
Or.  7  (34  Pac.  756) ;  Blagen  v.  Smith,  34  Or.  394  (56 
Pac.  292,  44  L.  R.  A.  522) ;  Van  Buskirk  v.  Bond,  52 
Or.  234  (96  Pac.  1103) ;  Moore  v.  Fowler,  58  Or.  292 
(114  Pac.  472) ;  Bernard  v.  Willamette  Box  &  L.  Co., 
64  Or.  223  (129  Pac.  1039).  The  obstruction  of  a 
highway  is  a  public  nuisance  constituting  a  misde- 
meanor, and,  upon  a  conviction  for  a  violation  thereof, 
the  party  so  found  guilty  may  be  punished:  Section 
2210,  L.  0.  L.  In  such  case,  whether  the  state  or  a 
private  party  who  has  sustained  a  special  injury  prose- 
cute the  action  for  an  infringement  of  the  public  right 
is  unimportant,  for  the  principal  relief  sought  in  either 
instance  is  identical.  Other  illustrations  might  be 
cited  where  the  misapplication  of  public  funds  have 
been  enjoined  at  the  suit  of  a  private  party,  in  which 
case  the  9tat^  i^lgo  oould  hi^ve  obtained  the  sapa^  relief, 
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In  the  case  at  bar,  however,  a  suit  by  the  Overlook  Land 
Company  against  one  of  its  grantees  of  real  property 
in  Overlook  Addition  to  have  a  forfeiture  decreed  for 
an  alleged  breach  of  the  covenant  would  essentially 
differ  from  a  suit  by  one  or  more  of  the  owners  of  lots 
in  such  addition  who,  by  reason  of  their  dominant  es- 
tate, seek  to  enjoin  a  violation  of  such  restrictions  by 
the  owners  of  other  lots,  though  each  suit  might  be 
predicated  upon  an  allegation  of  the  same  facts. 

8.  The  rights  and  remedies  of  the  original  grantor 
and  of  its  immediate  or  intermediate  grantees  of  such 
lots  not  being  similar,  it  was  unnecessary  to  join  them 
as  parties  plaintiff,  or  to  aver  that  they  had  been  spe- 
cially injured,  or  that  the  Overlook  Land  Company, 
upon  request,  refused  to  become  a  party,  in  order  to 
authorize  an  owner  of  a  lot  in  such  addition  to  protect 
his  right  in  maintaining  the  uniformity  of  the  location 
and  the  value  of  residences  to  be  erected  upon  the 
premises:  Parker  v.  Nightingale,  6  Allen  (Mass.),  341 
(83  Am.  Dec.  632). 

In  Sharp  v.  Ropes,  110  Mass.  381,  385,  Mr.  Justice 
Ames,  in  discussing  this  subject,  says : 

*'It  is  undoubtedly  true,  and  has  often  been  decided, 
that  where  a  tract  of  land  is  subdivided  into  lots,  and 
those  lots  are  conveyed  to  separate  purchasers,  sub- 
ject to  conditions  that  are  of  a  nature  to  operate  as 
inducements  to  the  purchase,  and  to  give  to  each  pur- 
chaser the  benefit  of  a  general  plan  of  building  or  oc- 
cupation, so  that  each  shall  have  attached  to  his  own 
lot  a  right  in  the  nature  of  an  easement  or  incorporeal 
hereditament  in  the  lots  of  the  others,  a  right  is 
thereby  acquired  by  each  grantee  which  he  may  en- 
force against  any  other  grantee." 

To  the  same  effect,  see  Hamlen  v.  Werner,  144  Mass. 
396  (11  N.  E.  684) ;  Hills  v.  Metzenroth,  173  Mass.  423 
(53  N.  E.  890)  J  Evans  v,  Foss,  194  Mass,  513  (80  N.  E, 
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587, 11  Ann.  Cas.  171,  9  L.  R.  A.  (N.  S.)  1039) ;  Cough- 
lift  V.  Barker,  46  Mo.  App.  54;  Boyden  v.  Roberts,  131 
Wis.  659  (111  N.  W.  701). 

The  plaintiffs  herein  are  proper  parties,  and  the 
averments  of  the  complaint  in  respect  to  their  right  to 
maintain  this  suit  are  sufficient. 

It  is  maintained  that,  since  the  Overlook  Land  Com- 
pany conveyed  lot  9  in  block  E  in  Overlook  Addition 
to  Hans  Holmberg  and  his  wife,  granting  the  right  to 
place  on  the  premises  two  dwellings,  each  to  be  located 
with  reference  to  the  prescribed  distance  from  the 
street  lines,  authority  to  change  the  restrictions  was 
thereby  reserved  to  the  company,  whereby  the  limita- 
tion was  not  binding  upon  it,  for  which  reason  the  re- 
strictions are  not  reciprocal  or  obligatory  upon  the 
defendant,  and  hence  an  error  was  committed  in 
granting  the  relief  prayed  for  in  the  complaint. 

'*A  court  of  equity,"  says  Vice-Chancellor  Stevens 
in  Leaver  v.  Gorman,  73  N.  J.  Eq.  129  (67  Atl.  Ill), 
**will  restrain  the  violation  of  a  covenant  entered  into 
by  a  grantee  restrictive  of  the  use  of  lands  conveyed, 
not  only  against  the  grantee  covenantor,  but  against 
all  subsequent  purchasers  having  notice  of  the  cove- 
nant, whether  it  run  with  the  land  or  not.  There  is, 
however,  this  distinction :  The  original  grantor  in  im- 
posing the  covenant  upon  the  grantee  either  may  or 
may  not  bind  himself.  If  he  does  not  bind  himself, 
then  his  grantee,  having  no  right  of  action  against 
him,  cannot  pursue  any  other  grantee  to  whom  he  may 
subsequently  convey  the  whole  or  a  part  of  the  remain- 
ing lands.'* 

Building  restrictions,  however,  must  be  construed  so 
as  to  give  effect  to  the  intention  of  the  parties :  Hyman 
V.  Tash  (N.  J.  Ch.),  71  Atl.  742.  An  examination  of 
some  of  the  deeds  executed  by  the  Overlook  Land  Com- 
pany of  property  in  Overlook  Addition,  which  convey- 
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ances  were  received  in  evidence,  fails  to  show  any 
covenant  npon  the  part  of  that  grantor  whereby  it  ex- 
pressly stipulated  to  bind  itself.  As  the  corporation 
is  not  a  party  to  this  suit,  whatever  may  be  said  in  this 
opinion  in  respect  to  its  method  of  dealing  with  the 
real  property  cannot  be  binding  npon  it.  A  printed 
circular  issued  by  its  agents,  offering  for  sale  lots  in 
such  addition,  refers  to  the  street  and  other  public 
improvements  that  had  been  made  on  the  premises; 
the  car  service  which  had  been  secured;  the  scenery 
which  the  location  afforded ;  and  the  restrictions  which 
were  to  be  imposed  on  each  lot.  Relying  upon  these 
representations,  of  which  the  corporation  undoubtedly 
had  notice,  purchasers  of  lots  in  the  addition  secured  a 
title  thereto  by  deeds  containing,  with  but  few  excep- 
tions, the  restrictions  specified. 

9.  From  a  careful  examination  of  all  the  testimony 
and  from  a  consideration  of  all  the  circumstances  at- 
tending the  sale  of  lots  we  are  satisfied  that  the  cove- 
nants hereinbefore  set  forth  were  not  personal  to  the 
corporation,  but  that  it  was  bound  thereby  under  the 
doctrine  of  an  equitable  estoppel,  whereby  each  pur- 
chaser of  real  property  in  Overlook  Addition,  except 
in  the  business  district,  had  the  right  to  rely  upon  the 
restrictions,  and  can  enforce  them  against  all  other 
purchasers,  except  such  as  have  been  mentioned,  who 
secured  a  title  to  their  premises  with  knowledge  of  the 
limitation  imposed:  Bimson  v.  Bultman,  3  App.  Div. 
198  (38  N.  Y.  Supp.  209). 

It  is  argued  that  the  20-foot  restriction  with  respect 
to  the  location  of  residences  does  not  apply  to  lots 
that  border  upon  a  street  in  any  other  manner  than  a 
right  angle,  and,  as  the  defendant's  real  property 
abuts  upon  Melrose  Drive  at  an  acute  angle,  his  part 
of   a   lot   is    exempt   from   the   limitation.    Several 
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houses  have  been  built  slightly  within  the  prescribed 
limits  on  lots,  the  fronts  of  which  are  rendered  angu- 
lar, and  one  deed  executed  by  the  corporation  of  a 
lot  having  such  front  provides  that  the  dwelling  to  be 
erected  thereon  may  be  placed  as  near  as  15  feet  from 
the  property  line.  It  is  stated  in  the  briefs  of  the 
plaintiffs '  counsel  that  the  lot,  for  the  benefit  of  which 
the  corporation  pretended  to  confer  authority  upon 
the  owners  to  erect  a  residence  nearer  than  20  feet 
from  the  street,  has  no  building  thereon,  and  that  such 
attempted  violation  of  the  restriction  was  unknown  to 
them  until  the  trial  of  this  cause. 

10.  From  what  has  been  said  upon  another  point, 
it  is  believed  that  the  corporation  did  not  reserve  the 
privilege,  nor  could  it  exercise  authority,  to  change  the 
general  plan  and  scheme  of  the  residences  to  be  erected 
in  the  district  set  apart  for  that  purpose.  The  testi- 
mony shows  that,  when  this  cause  was  tried,  there  had 
been  erected  in  Overlook  Addition  130  houses,  5  of 
which  were  nearer  than  20  feet  from  the  front  line  of 
the  lot  on  which  each  was  respectively  placed.  The 
defendant's  evidence  shows  several  dwellings  have 
been  erected,  each  of  which  has  been  placed  a  few 
inches  nearer  the  street  line  than  prescribed.  It  ap- 
pears, however,  that  these  infringements  upon  the 
covenant  were  caused  by  errors  of  building  contract- 
ors, who,  in  erecting  dwellings,  failed  to  locate  the  mar- 
gins of  the  several  streets.  A  few  slight  departures 
from  the  prescribed  restrictions  should  not  defeat  the 
right  of  an  owner  of  a  dominant  estate  in  the  lots 
where  the  violations  have  occurred  from  enforcing  the 
limitations  as  to  other  lots. 

It  is  conceded  that  the  restrictions  with  respect  to 
the  20-foot  limit  do  not  apply  to  all  the  buildings 
erected  on  Maryland  Avenue,  on  which  highway  the 
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houses  used  for  business  purposes  are  located.  It  is 
necessary  that  goods,  wares  and  merchandise  should 
be  kept  for  sale  within  reasonable  distance  from  resi- 
dence districts,  and,  complying  with  this  requirement, 
it  seems  to  have  been  mutually  agreed  by  the  residents 
of  Overlook  Addition  that  offices,  shops  and  stores 
devoted  to  trade  and  business  should  be  erected  near 
the  property  line  in  order  to  accommodate  the  pubUc. 
But,  however  this  may  be,  the  few  departures  on 
Maryland  Avenue  from  the  general  plan  ought  not 
to  defeat  the  entire  scheme. 

Many  other  alleged  errors  are  assigned,  but,  deem- 
ing them  unimportant,  and  believing  this  cause  was 
correctly  decided,  the  decree  should  be  affirmed ;  and  it 
is  so  ordered.  Affirmed.    Rehearing  Denied. 

Mr.  Justice  Burnett,  Me.  Justice  Eakin  and  Mr. 
Justice  Benson  concur. 


On  motion  to  dismiss,  submitted  on  briefs  January  25,  appeal  dismiased 

February  9,  1915. 

LECHER  V.  ST.  JOHNS. 

(146  Pac.  87.) 

Appeal  and  Error — Orders  Appealable — Overruling  Demurrer  to  Oom- 
plaint— "Final  Order." 

1.  An  order  overruling  a  demurrer  to  a  complaint  did  not  deter- 
mine the  suit,  and  was  therefore  not  appealable,  under  Section  548, 
L.  O.  h,f  providing  that  an  order  affecting  a  substantial  right,  and 
which  in  effect  determines  the  suit  so  as  to  prevent  a  decree  therein, 
is  final  and  may  be  reviewed  on  appeal. 

[As  to  what  judgments  and  orders  may  be  appealed  from,  see 
note  in  20  Am.  St.  Rep.  173.] 

Appeal  and  Error — ^Notice  of  Appeal — Deecriptlon  of  Order  Appealed 
from. 

2.  A  demurrer  to  the  complaint  having  been  overruled  July  23, 
1914,  and  defendants  electing  not  to  answer,  judgment  was  rendered 
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September  29th  following.  A  notice  of  appeal  was  served  Septem- 
ber 8,  1914,  and  filed  on  September  22d,  reciting  that  defendants  would 
appeal  from  the  judgment  made  and  entered  on  the  23d  day  of  July, 
1914,  in  the  Circuit  Court  of  the  State  of  Oregon  for  M.  County  and 
from  every  part  and  the  whole  thereof.  Held  that,  since  there  were 
several  departments  of  the  Circuit  Court  of  such  county,  the  notice  was 
insufficient  in  that  it  did  not  appear,  without,  the  aid  of  extrinsic  evi- 
dence, that  the  appeal  was  attempted  to  be  taken  from  a  decree  in  a 
particular  case. 

From  Multnomah :  William  N.  Gatens,  Judge. 

This  is  an  action  by  A.  P.  Lecher  against  the  City  of 
St.  Johns,  a  municipal  corporation,  Albert  E.  Duns- 
more,  as  recorder,  and  F.  A.  Eice,  as  treasurer. 
There  was  a  judgment  in  favor  of  plaintiff  and  de- 
fendants appeal.  Bespondent  files  motion  to  dismiss 
the  appeal. 

Submitted  on  briefs  without  argument  under  the 
proviso  of  Supreme  Court  Rule  18:  56  Or.  622  (117 
Pac.  xi).  Appeal  Dismissed. 

For  the  motion  there  was  a  brief  by  Mr.  George  J. 
Perkins. 

There  was  brief  against  the  motion  by  Mr.  Thad  T. 
Parker. 

In  Banc.     Opinion  by  Mr.  Chief  Justice  Moobb. 

This  is  a  motion  to  dismiss  an  appeal.  The  tran- 
script filed  in  this  court  January  2,  1915,  discloses 
that  a  demurrer  to  the  complaint  herein  was  over- 
ruled July  23,  1914,  and  the  defendants  were  allowed 
five  days  within  which  to  answer.  Declining  to  take 
advantage  of  such  privilege,  and  refusing  further  to 
plead,  a  decree  was  rendered  against  them  Septem- 
ber 29,  1914.  A  notice  was  served  September  8,  1914, 
and  filed  on  the  22d  day  of  that  month,  which  means 
of  imparting  information,   omitting  the  title  of  the 
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court  and  cause,  the  signature  of  defendants'  counsel, 
the  acceptance  of  service,  and  the  filing,  reads : 

*  *  To  A.  P.  Lecher,  the  Above-named  Plaintiff : 

*'You  are  hereby  notified  that  defendants  will  ap- 
peal to  the  Supreme  Court  of  the  State  of  Oregon  from 
the  judgment  made  and  entered  on  the  23d  day  of 
July,  1914,  in  the  Circuit  Court  for  the  State  of  Ore- 
gon for  the  county  of  Multnomah,  and  from  every 
part  and  the  whole  thereof/' 

The  court  on  October  24,  1914,  upon  motion  of  de- 
fendants' counsel  made  an  order  enlarging  the  time 
30  days  in  which  to  perfect  the  appeal  from  the  order 
of  July  23,  1914,  and  on  November  23d  of  that  year 
made  another  order  permitting  the  defendants  to  file 
an  undertaking  on  appeal,  pursuant  to  which  a  bond 
was  filed  December  18,  1914. 

1.  An  order  affecting  a  substantial  right,  and  which 
in  effect  determines  the  suit,  so  as  to  prevent  a  decree 
therein,  is  final  and  may  be  reviewed  on  appeal :  Seo- 
tion  548,  L.  O.  L.  The  order  of  July  23,  1914,  over- 
ruling the  demurrer  to  the  complaint,  did  not  deter- 
mine the  suit,  and  for  that  reason  was  not  final,  and 
no  appeal  therefrom  would  lie:  Sears  v.  Dunbar,  50 
Or.  36  (91  Pac.  145) ;  Giant  Powder  Co.  v.  Oregon 
Western  Ry.  Co.,  54  Or.  325  (101  Pac.  209,  103  Pac. 
501). 

2.  An  examination  of  the  notice  of  appeal,  as  here- 
inbefore set  forth,  will  show  that  it  does  not  state  the 
judgment  undertaken  to  be  reviewed  was  given  in  any 
particular  action,  though  rendered  at  a  specified  time. 
As  there  are  several  departments  of  the  Circuit  Court 
of  the  State  of  Oregon  for  Multnomah  County,  we 
think  the  notice  is  insufficient.  It  does  not  by  fair  con- 
struction or  reasonable  intendment,  and  without  the 
aid  of  other  evidence  than  that  afforded  by  the  tran- 
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scription,  conclusively  establish  the  fact  that  the  ap- 
peal is  attempted  to  be  taken  from  a  decree  in  a  par- 
ticular case:  Hamilton  v.  Butler,  33  Or.  370  (54  Pac. 
200). 

Jurisdiction  of  this  cause  was  never  secured,  and 
for  that  reason- the  appeal  should  be  dismissed;  and  it 
is  so  ordered.  Appeal  Dismissed. 

Mb.  Justice  Eakin  not  sitting. 


Argued  January  28,  affirmed  February  9,  1915. 

In  Rb  ELY'S  ESTATE.* 

(146  Pac.  89.) 

WOlJi — ProceedingB  for  Probate — Eyidence— Revocation. 

1.  In  proceedings  to  annul  the  probate  of  a  will,  because  of  tbe 
existence  of  a  later  will,  evidence  held  to  show  that  the  testator  knew 
that  the  printed  revocation  clause  was  in  the  later  will,  so  that  it  was 
not  a  eocUcil,  but  revoked  the  former  will. 

Willfl — ^Parol  ETidence—- Varying  WilL 

2.  A  will  which  is  direct  and  positive  in  its  terms,  without  am- 
biguity either  patent  or  latent,  cannot  be  varied  by  parol  evidence 
of  a  mistake. 

Wills — ^Express  Revocation — ^Incomi^ete  Will. 

3.  A  subsequent  will  containing  an  express  clause  of  revocation  re- 
vokes a  former  will,  though  it  does  not  dispose  of  all  of  testator's 
property. 

[As  to  revocation  of  wills,  see  notes  in  45  Am.  Bep.  338;  28  Am. 
St.  Bep.  344.] 

Wills— Parol  Evidence— Declaration  of  Testator— Revocation. 

4.  An  una)nbignous  will  which  contains  an  express  clause  of  re- 
vocation cannot  be  varied  by  parol  declarations  of  the  testator  that 
a  previous  will  was  to  remain  effective. 


*The  authorities  on  the  question  of  the  revocation  of  a  will  by  a 
subsequent  one  are  gathered  in  a  note  in  37  L.  R.  A.  561. 

Reporteb. 
74  Or.— 36 
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From  Clackamas :  James  U.  Campbell,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Habbis. 

• 

George  D.  Ely  died  August  6,  1912,  in  Los  Angeles 
County,  California,  and  at  the  time  of  his  death  was  a 
resident  of  that  county.  His  estate  consisted  of  both 
personal  and  real  property.  He  owned  real  property 
located  in  Clackamas  and  Multnomah  Counties,  Ore- 
gon, as  well  as  certain  lands  situated  in  Los  Angeles 
County,  California.  He  did  not  leave  any  children, 
but  the  immediate  relatives  surviving  him  are  his  wife, 
Clara  E.  Ely,  his  mother,  Mary  E.  Ely,  a  brother, 
John  K.  Ely,  and  four  sisters.  George  D.  Ely  left  two 
wills.  The  first  bears  date  October  24,  1908,  and  by 
its  terms  bequeaths  $50,  and  no  more,  to  his  wife, 
Clara  E.  Ely;  makes  his  mother,  Mary  E.  Ely,  the 
residuary  legatee  and  devisee;  provides  that,  if  the 
mother  dies  before  the  testator,  then  his  brothers  and 
sisters,  or  their  heirs,  shall  take  all  that  remains  after 
payment  of  the  legacy  given  to  the  wife ;  appoints  John 
K.  Ely  executor  as  to  the  property  in  Oregon,  and 
designates  a  brother-in-law,  Charles  J.  Wilson,  as  ex- 
ecutor of  the  property  in  California.  The  second  will 
was  executed  July  30,  1912,  and  is  as  follows : 

"The  Last  Will  and  Testament. 

'*In  the  name  of  God,  Amen:  I,  George  D.  Ely,  of 
Gardena,  County  of  Los  Angeles,  State  of  California, 
of  the  age  of  53  years,  and  being  of  sound  and  dispos- 
ing mind  and  memory  and  not  acting  under  duress, 
menace,  fraud  or  undue  influence  of  any  person  what- 
ever, do  make,  publish  and  declare  this  my  last  will 
and  testament  in  the  manner  following,  that  is  to  say : 

"First.  To  my  wife,  Clara  E.  Ely,  the  sum  of  three 
thousand  ($3,000.00)  dollars — this  sum  to  be  secured 
by  the  sale  of  that  certain  five  acres  of  land  described 
as  follows:  Beg.  at  the  N.  W.  cornor  of  lot  *C'  of 
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Thorpe's  subdivision  of  lot  52  of  the  Gardena  tract,  as 
per  map  recorded  in  Book  3,  page  16  of  Maps,  records 
of  Los  Angeles  County,  State  of  California,  said  cor- 
ner being  in  center  line  of  Olive  Street,  th-  S  'ly  along 
the  N.  line  of  said  lot  8  the  center  line  of  said  street 
322.47  ft.  th-  S'ly  parallel  with  the  westerly  line  of 
said  lot  675.41  ft.  to  southerly  line  of  said  lot — th- 
westerly  along  south  line  of  said  lot  to  the  S.  W.  cor- 
ner thereof — th-  northerly  along  the  westerly  line  of 
said  lot  to  beg.  and  containing  five  acres  more  or  less 
computed  to  center  of  adjacent  streets. 

**  Secondly.  All  moneys  accruing  from  the  sale  of 
said  five  acres  over  and  above  the  above  bequest  to 
my  wife — and  the  payment  of  the  mortgage  of  $600.00 
now  a  lien — shall  be  used  first  for  the  payment  of  the 
expenses  of  my  sickness  and  death — and  second  to  my 
sisters  Italina  Bauernfiend,  Viradell  E.  Waters,  Nora 
E.  Wilson  and  MoUie  E.  Wilson  and  my  brother  John 
K.  Ely — in  equal  shares. 

**  Lastly.  I  hereby  nominate  and  appoint  Charles 
J.  Wilson  of  Ocean  Park,  California,  the  executor  of 
this  my  last  will  and  testament  and  hereby  revoke  all 
former  wills  by  me  made. 

**In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  this  30th  day  of  July,  in  the  year  of  our  Lord, 
nineteen  hundred  and  twelve. ' ' 

Charles  J»  Wilson,  on  September  11,  1912,  filed  a 
petition  in  the  Superior  Court  for  Los  Angeles 
County,  asking  that  the  will  dated  July  30,  1912,  be 
admitted  to  probate;  and  on  October  11,  1912,  the  in- 
strument was  admitted  to  probate,  and  letters  testa- 
mentary were  thereafter  issued  to  Charles  J.  Wilson. 

John  K.  Ely,  on  September  23,  1912,  filed  a  petition 
in  the  County  Court  of  Clackamas  County,  asking  the 
court  to  receive  as  the  last  will  and  testament  of  de- 
ceased the  instrument  dated  October  24,  1908;  there- 
upon this  document  was  probated  in  common  form, 
and  John  K.  Ely  was  appointed  executor. 
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Thereafter,  on  February  28, 1913,  Clara  E.  Ely  com- 
menced a  proceeding  to  revoke  the  order  made  by  the 
County  Court  of  Clackamas  County,  and  to  have  the 
instrument  dated  July  30,  1912,  adjudged  the  last  will 
and  testament  of  deceased  instead  of  the  one  dated 
October  24,  1908. 

The  County  Court  annulled  its  previous  order  ad- 
mitting the  first  will  to  probate,  and  adjudged  that  the 
document  dated  July  30,  1912,  was  the  last  will  of  de- 
ceased, and  accordingly  admitted  the  same  to  probate. 
This  decree  was  thereafter  affirmed  by  the  Circuit 
Court,  and  the  cause  is  here  on  appeal  from  the  ruling 
of  the  latter  court.  ApFiaikiSD. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Claude  W.  Devore  and  Mr.  C.  M.  White. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Arthur  I.  Moult  on. 

Mb.  Justice  Haebis  delivered  the  opinion  of  the 
court. 

For  the  sake  of  brevity  the  instrument  dated  Octo- 
ber 24,  1908,  will  be  referred  to  as  the  first  will,  and 
the  document  bearing  date  of  July  30,  1912,  will  be 
referred  to  as  the  second  will.  It  will  be  observed  that 
the  second  will  contains  the  following:  **Do  make,  pub- 
lish and  declare  this  my  last  will  and  testament,''  and 
**I  hereby  nominate  and  appoint  *  *  the  executor  of 
this  my  last  will  and  testament"  The  controversy 
between  the  litigating  parties  gives  especial  promin- 
ence, however,  to  the  following  language  employed  by 
the  second  will:  **And  hereby  revoke  all  former  wills 
by  me  made.'' 
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The  appellants  contend  that  the  revocation  clause 
appearing  in  the  second  will  is  the  result  of  inadver- 
tence and  mistake,  and  that  the  testator  intended  and 
believed  that  the  first  will  continued  as  a  subsisting 
instrument,  but  modified  and  limited,  however,  by  the 
second  will.  In  the  view  of  appellants  the  second  will 
is  to  be  regarded  as  a  codicil,  rather  than  as  a  substan- 
tive will,  and  they  therefore  urge  that  the  two  docu- 
ments should  be  received  and  construed  as  one  will, 
with  the  revocation  clause  eliminated. 

1.  For  the  purpose  of  showing  that  the  revocation 
clause  appears  in  the  second  will  because  of  a  mistake, 
the  appellants,  over  objection,  offered  parol  evidence 
of  oral  declarations  made  by  the  testator  both  before 
and  after  the  execution  of  the  second  will.  These  oral 
declarations  were,  in  substance,  that  he  had  made  a 
will  in  Oregon;  that  he  was  sorry  that  he  had  made 
that  will ;  that  he  had  not  done  right  by  Clara ;  that  he 
wanted  to  let  that  will  stand  just  as  it  was,  but  that  he 
was  going  to  make  another  will  of  the  property  in  Gar- 
dena ;  that  he  was  going  to  do  the  right  thing  by  Clara 
in  the  latter  will;  that  he  had  always  promised  her  a 
home,  and  he  was  going  to  give  her  a  home ;  that  he  had 
changed  his  will,  and  had  *' willed  his  wife  $3,000  out- 
right"; that  the  Oregon  will  ** would  stand.'* 

George  D.  Ely  at  the  time  of  his  death  was  about  53 
years  of  age.  He  had  a  fairly  good  education,  read 
the  newspapers,  and  kept  himself  posted,  had  been  a 
farmer,  had  conducted  a  store  about  ten  years,  had 
been  a  notary  public,  and,  as  such,  had  transacted  such 
business  as  is  usually  done  by  a  notary  public. 

A  printed  form  was  used  in  preparing  the  second 
will.  The  revocation  clause  is  printed,  and  so  are  the 
words  **my  last  will  and  testament."  The  blanks 
were  filled  in  by  another  person,  but  the  testator  die- 
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tated  all  that  was  written  in,  and  during  part,  if  not 
all,  of  the  time  '* looked  over'*  the  will  while  the  writ- 
ing was  being  done.  It  is  the  uncontradicted  evidence 
that  after  the  paper  was  prepared,  and  before  he 
signed  it,  the  document,  in  its  entirety,  was  read  over 
to  him.  The  testator  was  in  possession  of  his  mental 
faculties  at  the  time  of  making  the  will,  and  gave  to 
the  transaction  the  care  and  attention  usual  in  like 
cases ;  and  in  view  of  his  business  experience,  together 
with  the  fact  that  the  instrument  was  read  over  to  him, 
it  is  far  more  reasonable  to  conclude  that  the  testator 
knew  that  the  revocation  clause  appeared  in  the  will. 

The  facts  in  this  case  are  not  like  Goods  of  Moore 
(1892),  L.  E.  P.  D.  378,  where  the  printed  words  con- 
taining the  clause  of  revocation  were  not  read;  nor 
analogous  to  Goods  of  Boehm  (1891),  L.  E.  P.  D.  247, 
where  the  draft  was  not  read  over,  but  an  epitome 
was;  or  similar  to  Goods  of  Oswald,  L.  E.  3  P.  &  D. 
162,  where  the  revocation  clause  was  not  read  by  or 
to  the  person  who  signed.  The  case  in  hand  is  quite 
different  from  Whitney  v.  Hanington,  36  Colo.  407 
(85  Pac.  84),  where  there  was  no  revocation  clause. 

2.  The  second  will  is  direct  and  positive  in  its  terms, 
and  is  without  ambiguity  either  patent  or  latent.  The 
general  rule  is  that  extrinsic  evidence  is  not  admissible 
to  prove  and  correct  an  alleged  mistake  of  the  testator 
in  the  will :  40  Cyc.  1436 ;  17  Cyc.  636.  While  it  is  true 
that  there  are  cases  holding  that  a  revocatory  clause 
is  not  always  imperative,  nevertheless  an  examination 
of  those  cases  will  in  most,  if  not  all,  instances,  dis- 
close differentiating  features. 

3.  It  is  true  that  the  second  will  does  not  by  its 
terms  dispose  of  all  the  property  owned  by  the  tes- 
tator ;  but  *  *  a  will  may  be  revoked  by  a  subsequent  will 
containing  an  express  clause  of  revocation,  although 
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the  will  containing  such  clause  of  revocation  makes  no 
disposition  of  the  property  embraced  in  the  former 
will;  and,  where  such  is  the  case,  it  is  immaterial 
whether  or  not  the  later  will  is  inconsistent  with  the 
earlier'':  40  Cyc.  1174.  To  eliminate  the  revocatory 
clause  would  be  to  take  from  the  will  that  which  the 
testator  must  have  known  was  there,  and  therefore  is 
to  do  that  which  is  the  very  antithesis  of  his  express 
direction. 

4.  The  court  cannot  make  for  the  testator  a  new  and 
different  will;  nor  can  the  will  in  this  instance  be 
varied  by  the  parol  declarations  of  the  testator:  Dun- 
ham  V.  Averill,  45  Conn.  61  (29  Am.  Eep.  642) ;  Kinney 
V.  Kinney,  34  Mich.  250 ;  Zimmerman  v.  Hafer,  81  Md. 
347  (32  Atl.  316) ;  Walston's  Lessee  v.  White,  5  Md. 
297 ;  Hawman  v.  Thomas,  44  Md.  30 ;  Defreese  v.  Lake, 
108  Mich.  415  (67  N.  W.  505,  63  Am.  St.  Eep.  584,  32 
L.  R.  A.  744) ;  Fry  v.  Fry,  125  Iowa,  424  (101  N.  W. 
144) ;  Napier  v.  Little,  137  Ga.  242  (73  S.  E.  3,  Ann. 
Cas.  1913 A,  1013,  38  L.  R.  A.  (N.  S.)  91). 

The  decree  is  affirmed.  Affikmed. 

Mr.  Chief  Justice  Moorb,  Mr.  Justice  McBride  and 
Mb.  Justice  Bean  concur. 
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Argued  January  25,  affirmed  February  9,  1915. 

SCOTT  V.  MERRILL'S  ESTATE. 
BROWN  V.  MERRILL'S  ESTATE. 

(140  Pac.  99.) 

Broken— Contract   of   Emptoyment— Performanco    of   OommiaBloii — 
Bight  to  Compenaatioii. 

1.  A  broker  employed  to  sell  real  property  for  decedent  obtained 
a  contract  by  which  the  customer  paid  a  thousand  dollars  in  earnest 
of  her  intention  to  purchase  the  land  at  a  specified  price  on  declaring 
that,  in  case  the  purchaser  failed  to  make  the  payments  above  speci- 
fied, the  deposit  money  should  be  forfeited  as  stipulated  damages. 
Held,  that  such  contract  was  not  one  of  which  the  vendor  could  en- 
force specific  performance,  but  was  at  most  a  mere  option,  author- 
izing the  purchaser  to  elect  to  take  a  conveyance  or  forfeit  the  earnest- 
money;  and  hence,  the  purchasefr  having  refused  to  complete  the 
purchase,  the  broker  could  not  recover  commissions. 

[As  to  power  to  option,  as  not  being  within  authority  given  » 
broker  to  sell,  see  note  in  Ann.  Cas.  1914C,  366.] 

Vendor  and  Purchaaer — Sale  of  Property — Option  to  Pnrchaae. 

2.  An  option  to  purchase  real  property  on  condition  of  making 
specified  payments  at  specified  dates  is  not  an  actual  purchase  or  an 
executed  contract  to  do  so. 

ExecQtors  and  AdminljitratorB—Olalme— Proof. 

3.  Claims  of  long  standing,  when  filed  against  the  estate  of  a  de- 
cedent, should  be  scrutinized  with  care,  and  strong  and  convincing 
proof  should  be  required  before  allowing  them. 

Vendor  and  Purchaser— Eameet-money—Depoelt—Failnre  to  Purchase 
— BecoTery  of  Earnest-money. 

4.  Where  a  receipt  for  earnest-money  on  a  contract  for  the  sale  of 
land  provided  that  in  case  the  purchaser  failed  to  make  the  payments 
specified,  the  deposit  should  be  forfeited  as  stipulated  damages,  the 
purchaser,  having  elected  not  to  complete  the  sale,  forfeited  the 
deposit  and  could  not  recover  the  same  from  the  vendor's  estate. 

From  Multnomah:  Thomas  J.  Cleeton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak. 

These  two  actions  grew  out  of  claims  by  Charles  N. 
Scott  and  Emma  M.  Brown  against  the  estate  of 
Sarah  A.  Merrill,  deceased,  and  the  appeals  were 
taken  by  claimants  from  judgments  of  the  Circuit 
Court  disallowing  two  separate  claims  against  the  es- 
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tate  of  Sarah  A.  Merrill,  deceased.  Both  demands 
grew  out  of  the  following  transaction:  In  May,  1909, 
Emma  M.  Brown  paid  to  Sarah  A.  Merrill,  now  de- 
ceased, $1,000  as  earnest-money  on  the  purchase  price 
of  two  lots  in  block  209,  in  the  City  of  Portland.  In 
the  negotiations  Charles  N.  Scott  acted  as  agent  for 
Mrs.  Merrill,  who  was  represented  to  some  extent  by 
her  husband,  E.  S.  Merrill.  Mr.  Merrill  died  in 
November,  1912,  and  his  wife  in  January  of  the  follow- 
ing  year.  On  January  7,  1913,  Mr.  Scott  filed  his 
claim  against  the  estate  in  the  sum  of  $1,480,  and  in 
April  of  that  year  Mrs.  Brown  filed  her  claim  for 
$1,000,  both  of  which  were  rejected  by  the  administra- 
trix.   The  causes  were  tried  together.    Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Cicero^  M.  Idlemcm  and  Mr.  L.  P.  Hewitt,  with  an 
oral  argument  by  Mr.  Idleman. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark  and  Mr.  J.  H.  Middleton,  with  an  oral 
argument  by  Mr.  Clark. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  appears  that  Scott  and  his  associates  inter- 
ested Mrs.  Brown  in  the  Merrill  property,  and,  at  the 
time  the  earnest-money  was  paid,  a  receipt  therefor 
was  given  in  which  the  realty  was  described.  It  was 
also  stated  therein,  in  effect,  that  the  money  was  re- 
ceived as  earnest  of  her  intention  to  purchase  the  land 
in  question  from  Sarah  A.  Merrill  at  the  agreed  price 
of  $56,000,  the  balance  to  be  paid,  $24,000,  by  July  1, 
1909,  and  the  remainder  in  two  years.  It  was  agreed 
that  in  case  of  failure  of  title  or  for  any  other  cause, 
the  land  was  not  conveyed  free  of  encumbrances  to 


570  Scott  v.  Merrill's  EsTATa  [74  Or. 

E.  M.  Brown  by  a  good  and  sufficient  deed,  the  money 
should  be  returned  to  her;  that,  the  ** purchaser  fail- 
ing to  make  the  payments  above  specified,  the  deposit 
money  will  be  forfeited  as  stipulated  damages/'  The 
receipt  was  signed  Sarah  A.  Merrill,  by  Charles  N. 
Scott,  agent,  and  afterward  ratified  in  writing  by 
Sarah  A.  Merrill  and  E.  S.  Merrill.  There  appears  on 
the  receipt  or  contract  a  notation,  as  follows :  **  Subject 
to  regular  com  5%  on  first  2000  and  2i/^  on  balance." 

Some  time  after  the  negotiations  were  ended,  Mr. 
Scott  caused  a  copy  of  the  contract  to  be  recorded  in 
the  miscellaneous  records  of  Multnomah  County.  Mrs. 
Brown  did  not  execute  any  binding  agreement  with 
Mrs.  Merrill  for  the  purchase  of  the  property.  She 
had  the  option  of  purchasing  the  same  or  forfeiting 
the  $1,000  deposit.  No  sale  was  ever  made  to  Mrs. 
Brown,  and  she  now  claims  a  return  of  the  deposit. 
Mr.  Scott  also  seeks  to  obtain  commission  for  his 
services. 

Mr.  F.  W.  Newell,  who  was  associated  with  Mr. 
Scott  and  assisted  in  the  negotiations,  testified  to  the 
effect  that,  when  Mrs.  Brown  declined  to  go  on  with 
the  sale,  he  considered  it  a  closed  incident;  but  that 
she  never  gave  him  any  reason  therefor.  It  appears 
from  the  evidence  that  Mrs.  Merrill  was  willing  to 
complete  the  transaction;  that  her  husband  acted  for 
her  and  was  insistent  upon  Mrs.  Brown  closing  the 
deal  until  the  latter  told  him  that  she  did  not  wish  to 
see  him  any  more;  that,  after  the  deposit  was  made, 
Mrs.  Brown  visited  the  premises  a  second  time,  and 
went  into  one  of  the  houses  on  the  land  for  the  first 
time,  where  she  was  informed  by  one  of  the  tenants 
that  the  rent  paid  for  the  property  was  $90  instead  of 
$100  per  month,  as  represented  to  her  by  Mrs.  Merrill. 
The  evidence  shows,  however,  the  latter  amount  to  be 
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correct.  It  appears  that  one  of  the  houses  upon  the 
land  was  not  owned  by  Mrs.  Merrill;  that  the  tenant 
paid  ground  rent  of  $20  per  month;  and  that  Mrs. 
Brown  was  somewhat  dissatisfied  with  this.  It  is  not 
shown  that  Mrs.  Merrill  was  not  perfectly  able  and 
willing  to  convey  complete  title  to  the  land  and  houses. 
The  dwelling  which  was  owned  by  another,  together 
with  the  furniture,  could  have  been  purchased  for  $750. 
Mrs.  Brown,  we  think,  gave  as  the  real  reason  for  not 
purchasing  the  property  negotiated  for  that  she 
** didn't  want  to  deal  at  that  price."  Some  time  after- 
ward a  sale  was  made  by  the  Merrills  to  another  party 
for  several  thousand  dollars  more  than  the  price 
agreed  upon  with  Mrs.  Brown,  and,  in  order  to  clear 
the  title  from  any  effect  of  the  contract  with  the  latter 
appearing  on  the  record,  J.  F.  Sedgwick,  attorney  for 
Mrs.  Merrill,  obtained  from  Mrs.  Brown  on  April  22, 
1910,  a  quitclaim  deed,  referring  to  the  Merrill-Brown 
contract,  in  consideration  of  $1,  releasing  the  land  and 
premises  from  all  claim  of  Mrs.  Brown  by  virtue  of 
the  contract,  and,  as  Mr.  Sedgwick  testifies,  in  full  set- 
tlement of  the  whole  matter  of  the  return  of  the  $1,000 
deposit.  Mrs.  Brown  afterward  asked  Mrs.  Merrill 
for  a  return  of  the  $1,000,  stating  that  they  had  sold 
the  property  for  several  thousand  dollars  more  than 
she  was  to  pay.  She  was  told  by  Mrs.  Merrill  to  get 
it  if  she  could.  From  all  the  evidence,  there  appears 
no  good  reason  why  Mrs.  Brown  did  not  consummate 
the  deal,  but  that  she  abandoned  it  of  her  own  volition. 
Mr.  Scott,  the  broker,  failed  to  obtain  a  binding  con- 
tract of  purchase  from  Mrs.  Brown. 
It  is  stated  in  19  Cyc.  242 : 

'*A  commission   ordinarily  becomes  payable  upon 
completion  of  the  transaction  which  the  broker  was 
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employed  to  negotiate,  in  the  absence  of  a  stipulation 
in  the  contract  of  employment  to  the  contrary. '* 

The  principle  stated  by  this  court  in  Stewart  v.  WUl, 
65  Or.  138  (131  Pac.  1027),  is  invoked  by  the  claim- 
ants: 

**The  rule  is  quite  general  that  when  a  broker  em- 
ployed to  negotiate  the  sale  of  land,  without  fault, 
concealment  or  other  inaproper  practice,  produces  a 
purchaser  with  whom  the  owner  makes  a  valid,  binding 
and  enforceable  contract  for  the  sale  of  the  premises 
the  commission  has  been  earned,  though  the  contract 
for  the  sale  of  the  land  is  never  carried  out." 

This  rule  does  not  assist  Mr.  Scott  in  the  case  under 
consideration,  for  the  reason  that  the  sale  in  question 
was  never  carried  out,  and  no  valid,  binding  or  en- 
forceable contract  was  made  between  the  proposed 
purchaser  and  the  owner,  Mrs.  Merrill.  If  a  broker 
merely  secures  from  a  customer  a  contract  by  which 
the  latter  becomes  entitled  to  consummate  the  pur- 
chase or  forfeit  the  earnest-money  or  partial  payments 
at  his  option,  the  broker  is  not  entitled  to  a  commis- 
sion :  19  Cyc.  251,  252. 

2.  An  option  to  buy  on  condition  of  making  specified 
payments  at  specified  dates  is  not  an  actual  purchase 
nor  an  executed  contract  of  purchase:  Darr  v.  Mum- 
mert,  57  Neb.  378  (77  N.  W.  767) ;  Heimberger  v.  Rudd, 
30  S.  D.  289  (138  N.  W.  374,  377) ;  Dwyer  v.  Rahom,  6 
Wash.  213  (33  Pac.  350).  The  general  rule  frequently 
applied  in  determining  the  right  of  a  broker  to  a  com- 
mission, namely,  that  he  produce  a  purchaser  ready, 
willing  and  able  to  purchase,  as  illustrated  in  the  case 
of  Booth  V.  Moody,  30  Or.  222  (46  Pac.  884),  is  used 
where  the  broker  produces  such  purchaser  and  the 
vendor  then  refuses  to  make  the  sale.  This  law  is  not 
applicable  to  the  claim  of  Mr.  Scott,  because  the  pur- 
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chaser  produced  by  him  was  not  ready  and  willing  to 
purchase  and  refused  so  to  do.  In  such  cases  it  is  not 
sufficient  for  the  broker  to  obtain  a  mere  option,  where 
the  vendor  is  bound  to  convey  to  the  purchaser  upon 
the  terms  of  the  contract,  and  the  latter  is  not  bound 
to  purchase,  but  is  entitled  to  do  so  at  his  option,  and 
the  contract  becomes  executed  only  upon  acceptance 
by  the  purchaser:  39  Cyc.  1179,  1180. 

3.  Claims  of  long  standing,  when  filed  against  an 
estate  of  a  decedent,  should  be  scrutinized  with  care; 
and  in  such  cases  strong  and  convincing  proof  should 
be  required  before  allowing  the  same :  18  Cyc.  533,  534. 

4.  For  the  reason  that  Mrs.  Brown  refused  to  carry 
out  the  proposed  purchase,  she  forfeited  the  $1,000  de- 
posit, and  is  not  entitled  to  a  return  thereof. 

The  findings  of  the  Circuit  Court  were  in  accordance 
with  the  evidence,  and  the  judgments  should  therefore 
be  affirmed ;  and  it  is  so  ordered.  Affirmed. 

Mr.  Chief  Justice  Moore,  Mr.  Justice  Burnett  and 
Mr.  Justice  Harris  concur. 


Argued  on  demurrer  October  10,  overruled  October  17,  1911. 

STATE  EX  RBL.  V.  HAERIS.* 

(144  Pac.  109.) 

Qao  Wamnto — I>«murrer — ^Admission. 

1.  A  demurrer  to  the  petition  or  complaint  in  quo  warranto  admits 
the  allegations  that  are  properly  pleaded  to  be  true. 

Ofllcen — ^Recall — ConstitutioiiAl  Froviflioiis. 

2.  Article  II,  Section  18,  of  the  Constitution,  authorizes  the  recall 
of  officers  and  provides  that  there  may  be  .required  25  per  cent,  but 

*As  to  self-executing  constitutional  provisions,  generally,  see  note 
in  16  L.  R.  A.  281. 

The  question  of  the  recall  is  treated  in  a  note  in  50  L.  R.  A.  (N.  S.) 
227.  Reporter. 
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no  more,  of  the  number  of  electors  who  voted  in  the  district  at  the  pre- 
ceding election  for  justice  of  Supreme  Court  to  file  their  petition  de- 
manding recall,  and  authorizes  the  legislative  assembly  or  the  people 
to  make  laws  to  aid  the  operation  thereof.  Heldj  that  the  section 
requires  25  per  cent  of  the  electors  to  sig^  any  petition  for  recall 
until  the  legislative  assembly  or  the  people  provide  for  a  petition 
signed  by  a  less  number. 

Oonstitutlonal  Law — Construction  of  Oonfftltutional  ProTiflioofl — Self- 
executing  ProvislonB — "Aid." 

3.  In  Article  II,  Section  18,  of  the  Constitution,  authorizing  the 
recall  of  officers,  the  provision  for  such  additional  legislation  as  may 
aid  the  operation  of  the  section  does  not  hold  the  section  in  abeyance 
until  such  legislation  is  enacted,  the  word  ''aid"  signifying  to  support, 
help  or  assist. 

Constitutional  Law — Construction  of  Constitational  ProYlsions — Self- 
executing  Provisions. 

4.  Article  II,  Section  18,  of  the  Constitution,  provides  that  every 
public  officer  is  subject  to  recall,  and  requires  a  petition  for  recall  to 
be  presented  to  and  filed  with  the  officer  with  whom  the  petition  for 
nomination  is  required  to  be  filed,  and  further  provides  that  it  shall 
not  be  necessary  for  petitions  to  be  signed  by  more  than  25  per  cent 
of  the  legal  voters,  requires  the  reason  for  the  recall  to  be  stated 
in  the  petition,  and  that  the  officer  be  given  five  days  after  its  filing 
in  which  to  resign,  and  that  if  he  does  not  resign  in  five  days  after 
the  petition  is  filed  a  special  election  shall  be  ordered  by  the  ^officer 
with  whom  the  petition  is  filed,  and  in  case  the  officer  resigns  that 
the  vacancy  shall  be  filled  as  provided  by  law,  and  authorizes  such 
additional  legislation  as  may  aid  the  operation  of  the  section,  includ- 
ing provision  for  payment  by  the  public  treasury  of  the  reasonable 
special  election  campaign  expenses  of  the  officer,  is  self-operating, 
except  as  to  the  provision  for  legislation  for  the  payment  of  the  cam- 
paign expenses  of  the  officer. 

Constitutional  Law— Construction  of  Constitutional  Provisions — "Self- 
executing.*' 

5.  Confltitutional  provisions  are  "self -executing"  where  it  is  the 
manifest  intention  that  they  should  go  into  effect  and  no  ancillary 
legislation  is  necessary  to  the  enjoyment  of  a  right  given  or  the  en- 
forcement of  a  duty  or  liability  imposed. 

Constitutional  Law — Rules  of  Construction — Intention. 

6.  Article  II,  Section  18,  of  the  Constitution,  authorizing  the  recall 
of  officers,  should  be  construed  to  give  effect  to  the  intention  of  its 
framers  and  electors  who  adopted  it,  and  they  should  be  taken  to  have 
intended  what  the  language  used  means. 

Constitutional  Law — Construction  of  Constitutional  Provisions — ^Self- 
executing  Provisions. 

7.  Under  Article  II,  Section  IS,  of  the  Constitution,  authorizing  the 
recall  of  public  officers,  the  failure  of  the  legislature  to  provide  for 
payment  of  campaign  expenses  of  the  officers  subjected  to  the  recall 
out  of  the  public  treasury  as  authorized  by  the  section  does  not  sus- 
pend the  right  of  recall. 
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Original  proceeding  in  Supreme  Court. 

In  Banc.    Statement  by  Mb.  Justice  Bamsey. 

This  is  an  original  proceeding,  on  the  relation  of 
Andrew  L.  Clark,  for  quo  warranto  to  W.  A.  Harris. 
Heard  on  demurrer  to  the  petition  or  complaint. 

Demurrer  Overruled. 

Mr.  Martin  L.  Pipes  and  Mr.  Ansel  JR.  Clark,  for  de- 
fendant. 

Mr.  Charles  E.  8.  Wood  and  Mr.  George  F.  Martin, 
for  plaintiff. 

Mb.  Justice  Bamsey  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  the  nature  of  quo  warranto 
brought  in  this  court  by  the  State  of  Oregon,  on  the 
relation  of  Andrew  L.  Clark,  against  the  defendant, 
W.  A.  Harris,  wherein  it  is  contended  that  the  defend- 
ant is  guilty  of  usurping  and  unlawfully  exercising  the 
oflSce  of  county  judge  of  Columbia  County.  It  is  con- 
tended, also,  that  the  relator,  Andrew  L.  Clark,  is  the 
duly  elected  and  qualified  county  judge  of  said  county 
and  entitled  to  said  office,  etc.  The  petition  or  com- 
plaint states  the  facts  relied  upon  by  the  plaintiff. 
The  defendant  filed  a  demurrer  to  the  petition  or  com- 
plaint, alleging  that  said  petition  or  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  argued  in  banc,  some  days  ago  by 
attorneys  for  the  respective  parties,  and  taken  under 
advisement  by  the  court. 

It  is  not  necessary  to  state  the  facts  in  full,  as  the 
argument  covered  substantially  but  one  question,  to 
wit,  whether  Article  II,  Section  18,  of  the  Constitution, 
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relating  to  the  recall  of  public  oflScers,  is  self -executing. 
On  and  prior  to  September  22, 1914,  the  defendant  was 
the  duly  elected,  qualified  and  acting  county  judge  of 
Columbia  County.  On  August  28, 1914,  there  was  filed 
in  the  office  of  county  clerk  of  Columbia  County  a  peti- 
tion in  proper  form  for  the  recall  of  the  defendant,  in 
accordance  with  the  terms  of  Article  II,  Section  18,  of 
the  Constitution.  This  petition  contained  all  that  said 
Section  18  requires  to  be  set  forth  in  a  petition  for  a 
recall.  The  defendant  did  not  resign,  and  the  county 
clerk  duly  ordered  a  special  election  to  be  held  in  said 
county  on  September  22,  1914,  to  determine  whether 
the  people  of  said  county  would  recall  the  defendant 
as  county  judge  of  said  county.  Due  notice  of  said 
election  was  given,  and  it  was  duly  held.  Andrew  I. 
Clark,  the  relator,  was  nominated  as  a  candidate  for 
county  judge,  to  be  voted  for  at  said  election.  At  said 
recall  election,  he  received,  for  the  office  of  county 
judge,  1,484  votes,  and  the  defendant  received  only 
1,249  votes;  the  former  having  received  a  majority  of 
235  over  the  defendant,  and  no  person  except  said 
relator  and  the  defendant  having  received  any  votes  at 
said  election.  The  said  vote  was  duly  canvassed  and 
said  relator  was  duly  declared  to  have  been  elected 
county  judge  of  said  county  at  said  election,  A  cer- 
tificate of  election  was  issued  to  the  relator,  and  he 
immediately  qualified  as  county  judge  of  said  county 
by  taking,  subscribing  and  filing  his  oath  of  office  as 
required  by  law.  The  relator  was  and  is  a  male  citizen 
of  the  United  States  and  of  the  State  of  Oregon  and  of 
Columbia  County,  and  duly  qualified  to  be  elected 
county  judge  of  said  county.  After  the  relator  had  so 
qualified  as  county  judge  of  said  county,  he  duly  de- 
manded of  the  defendant  the  possession  of  the  books, 
papers  and  insignia  of  said  office;  but  the  defendant 
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refused  to  accede  to  said  demand  and  continues  to  hold 
said  office,  and  excludes  the  relator  therefrom,  etc. 

1.  The  demurrer  admits  the  allegations  of  the  peti- 
tion or  complaint  that  are  properly  pleaded  to  be  true. 
The  point  contended  for  by  the  defendant  upon  the  de- 
murrer is  that  the  recall  of  public  officers  provided  for 
by  Article  II,  Section  18,  of  the  Constitution  is  not  in 
force,  because  said  provision  of  the  fundamental  law 
is  not  self -executing  f  and  no  act  of  the  legislative  as- 
sembly or  of  the  people  has  been  passed  to  carry  it 
into  effect.  If  this  contention  is  well  founded,  the 
recall  election  was  unauthorized  and  consequently  void. 
The  counsel  for  the  defendant  contend  that  this  section 
is  in  abeyance,  and  that  it  will  continue  to  be  in  that 
state  until  the  legislative  assembly  or  the  people  shall 
enact  a  law  providing  the  per  cent  of  the  legal  voters 
that  shall  be  necessary  to  sign  petitions  for  a  recall,  and 
also  for  the  payment  by  the  public  treasury  of  the  rea- 
sonable special  election  expenses  of  the  officer  whom 
the  petitioners  desire  to  have  recalled. 

Said  Section  18  is  as  follows : 

''Every  public  officer  in  Oregon  is  subject,  as  herein 
provided,  to  recall  by  the  legal  voters  of  the  state  or  of 
the  electoral  district  from  which  he  is  elected.  There 
may  be  required  25  per  cent,  but  not  more,  of  the  num- 
ber of  electors  who  voted  in  his  district  at  the  preced- 
ing election  for  justice  of  the  Supreme  Court  to  file 
their  petition  demanding  his  recall  by  the  people. 
They  shall  set  forth  in  said  petition  the  reasons  for 
said  demand.  If  he  shall  offer  his  resignation,  it  shall 
be  accepted  and  take  effect  on  the  day  it  is  offered,  and 
the  vacancy  shall  be  filled  as  may  be  provided  by  law. 
If  he  shall  not  resign  within  five  days  after  the  petition 
is  filed,  a  special  election  shall  be  ordered  to  be  held 
within  twenty  days  in  his  said  electoral  district  to  de- 
termine whether  the  people  will  recall  said  officer.     On 
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the  sample  ballot  at  said  election  shall  be  printed  in 
not  more  than  two  hundred  words,  the  reasons  for  de- 
manding the  recall  of  said  officer  as  set  forth  in  the 
recall  petition,,  and  in  not  more  than  two  hundred 
words,  the  officer  ^s  justification  of  his  course  in  office. 
He  shall  continue  to  perform  the  duties  of  his  office 
until  the  result  of  said  special  election  shall  be  officially 
declared.  Other  candidates  for  the  office  may  be  nom- 
inated to  be  voted  for  at  said  special  election.  The 
candidate  who  shall  receive  the  highest  number  of 
votes  shall  be  deemed  elected  for  the  remainder  of  the 
term,  whether  it  be  the  person  against  whom  the  recall 
petition  was  filed,  or  another.  The  recall  petition  shall 
be  filed  with  the  officer  with  whom  a  petition  for  nom- 
ination to  such  office  should  be  filed,  and  the  same  officer 
shall  order  the  special  election  when  it  is  required. 
No  such  petition  shall  be  circulated  against  any  officer 
until  he  has  actually  held  his  office  six  months,  save 
and  except  that  it  may  be  filed  against  a  senator  or 
representative  in  the  legislative  assembly  at  any  time 
after  five  days  from  the  beginning  of  the  first  session 
after  his  election.  After  one  such  petition  and  special 
election,  no  further  recall  petition  shall  be  filed  against 
the  same  officer  during  the  term  for  which  he  was 
elected  unless  such  further  petitioners  shall  first  pay 
into  the  public  treasury  which  has  paid  such  special 
election  expenses,  the  whole  amount  of  its  expenses 
for  the  preceding  special  election.  Such  additional 
legislation  as  may  aid  the  operation  of  this  ^section  shall 
be  provided  by  the  legislative  assembly,  including  pro- 
vision for  payment  by  the  public  treasury  of  the  rea- 
sonable special  election  campaign  expenses  of  such 
officer.  But  the  words,  'the  legislative  assembly  shall 
provide,'  or  any  similar  or  equivalent  words  in  this 
Constitution  or  any  amendment  thereto,  shall  not  be 
construed  to  grant  to  the  legislative  assembly  any  ex- 
clusive power  of  law-making  nor  in  any  way  to  limit 
the  initiative  and  referendum  powers  reserved  by  the 
people/* 
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This  section  was  adopted  by  a  vote  of  the  people 
on  the  first  Monday  in  June,  1908.  Three  general  ses- 
sions of  the  legislative  assembly  have  passed  since  its 
adoption,  bnt  no  act  has  been  passed  in  relation  thereto. 
This  section  is  new,  and  it  is  now  before  this  court  for 
the  first  time  for  construction.  The  first  sentence  of 
said  section  of  the  Constitution  is  as  follows : 

'*  Every  public  officer  in  Oregon  is  subject,  as  herein 
provided,  to  a  recall  by  the  legal  voters  of  the  state  or 
of  the  electoral  district  from  which  he  is  elected.^* 

This  provision  subjects  every  state,  district^  county, 
and  municipal  officer  to  what  has  been  designated  as 
the  *' Imperial  Recall.'*  It  provides  a  special  remedy 
to  oust  from  public  office  a  corrupt,  incompetent,  un- 
faithful, or  unpopular  public  servant. 

2.  The  first  point  made  is  that  said  section  does  not 
provide  definitely  what  per  cent  of  the  electors  shall 
be  required  on  petitions  for  a  recall,  and  that  this  is 
left  to  be  determined  by  county  clerks  or  other  proper 
officers  with  whom  the  petitions  are  required  to  be  filed. 
But  we  cannot  assent  to  this  contention.  The  clause 
of  this  section  relating  to  this  matter  is  as  follows : 

**  There  may  be  required  25  per  cent,  but  not  more, 
of  the  number  of  electors  who  voted  in  his  district  at 
the  preceding  election  for  justice  of  the  Supreme  Court 
to  file  their  petition  demanding  his  recall  by  the 
people.  *  * 

This  section  authorizes  the  legislative  assembly  or 
the  people  to  enact  laws  to  *'aid"  the  operation  thereof, 
and  it  is  competent  for  the  legislative  assembly  or  the 
people  to  provide  by  law  that  it  shall  be  sufficient  for 
a  recall  petition  to  be  signed  by  10  or  15  per  cent  of 
the  electors,  or  any  per  cent  thereof  less  than  25 ;  but 
not  more  than  25  per  cent  can  be  required.  Until  the 
legislative  assembly  or  the  people  enact  the  contrary, 
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every  petition  for  a  recall  must  be  signed  by  not  less 
than  25  per  cent  of  the  electors  of  the  county  or  election 
district/ 

3.  The  second  point  contended  for  by  the  counsel  for 
the  defendant  is  that  the  following  provision  of  said 
Section  18  evinces  an  intention  that  said  section  shall 
remain  in  aheycmce  until  certain  legislation  referred 
to  therein  shall  be  enacted : 

'*Such  additional  legislation  as  may  aid  the  operor- 
tion  of  this  section  shall  be  provided  by  the  legislative 
assembly,  including  provision  for  payment,  by  the  pub- 
lic treasury  of  the  reasonable  special  election  campaign 
expenses  of  such  officer." 

This  clause  requires  the  legislative  assembly  to  pass 
such  legislation  '*as  may  aid  the  operation"  of  said 
section.  This  does  not  mean  legislation  to  put  said 
section  in  operation,  but  such  as 'will  aid  its  operation. 
It  seems  to  imply  that  the  section  will  be  in  operation 
before  such  legislation  shall  be  enacted.  *  *  To  aid ' '  sig- 
nifies **to  support,  help,  or  assist." 

4.  This  section  does  not  confer  power  upon  the  legis- 
lative assembly  to  provide  for  the  recalling  of  officers. 
It  is  not  a  mere  declaration  of  principles  to  be  made 
operative  by  the  legislative  assembly.  It  provides 
thaf  every  public  officer,  is  subject  as  herein  provided, 
to  recall/'  Every  officer  is  made,  by  this  section,  sub- 
ject to  recall  as  provided  therein  and  not  as  the  law- 
making department  may  provide.  This  provision 
speaks  in  the  present  tense,  and  declares  that  every 
public  officer  is  subject  to  recall  as  provided  in  said 
section.  It  requires  a  petition  demanding  a  recall  to 
be  presented  to  and  filed  with  the  officer  with  whom  a 
petition  of  nomination  to  such  office  is  required  to  be 
filed;  it  provides  that  it  shall  not  be  necessary  that 
such  petitions  be  signed  by  more  than  25  per  cent  of 
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the  legal  voters  that  voted  for  justice  of  the  Supreme 
Court  at  the  preceding  election ;  it  requires  the  reasons 
for  the  recall  to  be  stated  in  the  petition;  it  requires 
also  that  the  oflScer  be  given  five  days  after  the  petition 
is  filed  in  which  to  resign ;  it  provides  that  if  he  does 
not  resign  in  five  days  after  the  petition  is  filed,  a 
special  election  shall  be  ordered  to  be  held  in  20  days 
to  determine  whether  the  people  will  recall  him;  it 
requires  the  election  to  be  called  by  the  oflScer  with 
whom  the  petition  is  filed ;  it  provides  that  if  the  officer 
resigns,  his  resignation  shall  be  accepted,  and  that  the 
vacancy  shall  be  filled  as  provided  by  law ;  it  provides 
that  on  the  sample  ballots  for  said  election  shall  be 
printed,  in  not  more  than  200  words,  the  reasons  for 
demanding  the  recall  of  the  officer,  and  it  also  provides 
that  there  shall  be  printed  on  said  ballot,  in  not  more 
than  200  words,  the  officer 's  defense ;  it  provides,  also, 
that  other  candidates  may  be  nominated  to  be  voted 
for  at  said  election  for  said  office,  and  declares  that  the 
person  receiving  the  highest  number  of  votes  for  said 
office  shall  be  deemed  to  be  elected  for  the  remainder  of 
the  term,  whether  it  be  the  officer  who  is  subjected  to 
the  recall  or  another,  etc. 

This  section  sets  forth  a  complete  modus  operandi 
for  the  recall.  Nothing  whatever  is  omitted  that  is 
necessary  to  effect  the  recall.  Its  provisions  are  abso- 
lute, not  conditional.  Its  terms  indicate  an  intention 
that  it  shall  be  operative  as  soon  as  it  shall  be  adopted 
by  the  people.  There  is  nothing  to  be  done  by  the 
legislature  to  put  it  in  operation.  It  is  clear  from  the 
terms  of  this  section  that  its  framers  and  the  electors 
who  adopted  it  did  not  intend  that  it  should  be  in  abey- 
ance until  the  law-making  power  should  pass  some  act 
in  its  aid.  If  they  had  intended  to  confer  power  on 
the  legislature  to  provide  for  a  recall  of  public  officers, 
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they  could  have  done  so  in  a  few  words,  and  it  would 
not  have  been  necessary  to  use  500  words  in  conferring 
this  power.  It  is  evident  from  the  wording  of  this 
section  that  its  f ramers  and  the  electors  who  adopted 
it  desired  to  make  it  effective  immediately.  To  make 
it  dependent  on  the  action  of  the  legislature  would  have 
been  to  make  it  subject  to  be  defeated  by  the  inaction 
of  an  unfriendly  or  negligent  legislature. 

5.  Constitutional  provisions  are  self -executing  where 
it  is  the  manifest  intention  that  they  should  go  into 
immediate  effect  and  no  ancillary  legislation  is  neces- 
sary to  the  enjoyment  of  a  right  given,  or  the  enforce- 
ment of  a  duty  or  a  liability  imposed :  6  Am.  &  Eng. 
Cyc.  of  Law  (2  ed.),  912;  8  Cyc,  pp.  752,  753;  Cooley, 
Constitutional  Lim.  (7  ed.),  121;  Acme  Dairy  Co.  v. 
4storia,  49  Or.  523  (90  Pac.  153) ;  Tuttle  v.  National 
Bank  of  Republic,  161  111.  502  (44  N.  E.  984,  34  L.  R.  A. 
750) ;  Friedman  v.  Mathes,  8  Heisk.  (Tenn.)  498;  WUlis 
V.  Mabon,  48  Minn.  150  (50  N.  W.  1110,  31  Am.  St  Eep. 
626,  16  L.  R.  A.  281). 

8  Cyc,  pp.  752,  753,  says : 

*'A  self-executing  provision  is  one  which  supplies 
the  rule  or  means  by  which  the  right  given  may  be 
enforced  or  practiced,  or  by  which  a  duty  enjoined  may 
be  performed." 

Justice  MooBE,  in  Acme  Dairy  Co.  v.  Astoria,  49  Or. 
523  (90  Pac.  153),  says: 

**A  section  of  the  fundamental  law  is  self-executing 
when  it  prescribes  a  rule,  the  application  of  which  puts 
into  operation  the  constitutional  provision.  *  *  The 
amendment  quoted,  having  expressly  authorized  cities 
and  towns  to  provide  for  the  manner  of  exercising  the 
initiative  and  referendum  powers  as  to  their  municipal 
legislation,  the  provision  is  therefore  self -executing  in 
respect  to  the  class  of  enactments  specified. ' ' 
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In  Willis  V.  Mabon,  48  Minn.  150  (50  N.  W.  1110,  31 
Am.  St.  Rep.  626, 16  L.  R.  A.  281),  the  Supreme  Court 
of  Minnesota  says : 

*  *  The  question  in  every  case  is  whether  the  language 
of  a  constitutional  provision  is  addressed  to  the  courts 
or  to  the  legislature — does  it  indicate  that  it  was  in- 
tended as  a  present  enactment,  complete  in  itself  as 
definitive  legislation,  or  does  it  contemplate  subsequent 
legislation  to  carry  it  into  effect!" 

In  Tuttle  V.  National  Bank  of  Republic,  161  HI.  502, 
(44  N.  E.  984,  34  L.  R.  A.  750),  the  Supreme  Court  of 
Illinois,  says: 

**  Where  it  is  apparent  that  a  particular  provision 
of  the  organic  law  shall  go  into  immediate  effect  with- 
out ancillary  legislation,  and  this  can  be  determined 
by  giving  full  force  and  effect  to  all  its  clauses  relating 
to  the  same  subject,  and  the  language  is  free  from  am- 
biguity, then  it  becomes  the  imperative  duty  of  the  ju- 
,  dicial  tribunals  to  declare  it  self -executing ;  and  where 
the  provision  is  unambiguous  and  the  purpose  of  the 
provision  would  be  frustrated  unless  it  be  given  imme- 
diate effect,  it  will  be  held  self -executing. ' ' 

Cooley,  Constitutional  Limitations  (7  ed.),  121,  says : 

'*A  constitutional  provision  may  be  said  to  be  self- 
executing,  if  it  supplies  a  suflScient  rule,  by  means  of 
which  the  right  given  may  be  enjoyed  and  protected, 
or  the  duty  imposed  may  be  enforced,  and  it  is  not  self- 
executing  when  it  merely  indicates  principles,  without 
laying  down  rules  by  means  of  which  those  principles 
may  be  given  the  force  of  law.  ^ ' 

The  clause  of  the  section  of  the  Constitution  under 
consideration  which  provides  that  such  additional 
legislation  as  may  aid  in  the  operation  of  this  section 
shall  be  provided  by  the  legislative  assembly,  includ- 
ing a  provision  for  payment,  by  the  public  treasury, 
of  the  reasonable  special  election  campaign  expenses 
of  such  an  oflBcer,  is  a  direction  to  the  legislature  to 
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pass  such  act  as  may  aid  in  the  operation  of  said  sec- 
tion, but  the  right  to  have  an  officer  recalled,  in  accord- 
ance with  the  provisions  of  such  sections,  is  not  made 
dependent  on  the  passage  of  such  an  act.  It  is  the 
duty  of  the  legislative  assembly  to  pass  such  an  act, 
but  the  right  to  recall  an  officer  cannot  be  suspended 
or  defeated  by  the  failure  of  the  legislature  to  do  its 
duty  in  the  premises.  There  is  nothing  in  said  sec- 
tion indicating  an  intention  that  the  right  of  recall 
should  be  dependent  upon  the  action  or  will  of  the 
legislature.  The  people  adopted  this  section  to  en- 
able them  to  have  a  remedy  against  corrupt,  inefficient, 
unfaithful  or  unpopular  public  officers.  The  section 
provides  a  complete  code  for  a  recall  of  officers,  and, 
according  to  the  obvious  meaning  of  the  language  used, 
the  right  was  to  be  effective  ds  soon  as  said  section  took 
effect. 

6.  This  section  should  be  so  construed  as  to  give 
effect  to  the  intention  of  its  framers,  and  the  electors 
who  adopted  it,  and  they  should  be  taken  to  have  in- 
tended what  the  language  used  means. 

Chief  Justice  Marshall,  in  Gibbons  v.  Ogden,  9 
Wheat.  1  (6  L.  Ed.  23),  says: 

**The  framers  of  the  Constitution,  and  the  people 
who  adopted  it,  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have  intended  what 
they  have  said.^' 

Justice  Lamar,  in  Lake  County  v.  Rollins,  130  U.  S. 
670,  671  (32  L.  Ed.  1060,  9  Sup.  Ct.  Rep.  652),  says: 

'*The  object  of  construction,  applied  to  a  Constitu- 
tion, is  to  give  effect  to  the  intent  of  its  framers,  and 
of  the  people  in  adopting  it.  This  intent  is  to  be  found 
in  the  instrument  itself;  and  when  the  text  of  a  con- 
stitutional provision  is  not  ambiguous,  the  courts,  in 
giving  construction  thereto,  are  not  at  liberty  to  search 
for  its  meaning  beyond  the  instrument.  *  *  The  sim- 
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plest  and  most  obvious  interpretation  of  a  Constitu- 
tion, if  in  itself  sensible,  is  the  most  likely  to  be  that 
meant  by  the  people  in  its  adoption.  ^  ^ 

Bearing  in  mind  that  this  section  provides  a  com- 
plete method  of  procedure  for  effecting  a  recall,  and 
that  its  language  indicates  an  intention  that  it  should 
be  operative  immediately,  we  hold  that  it  is  self -execut- 
ing as  to  all  its  provisions,  except  the  clause  that  re- 
quires the  legislature  to  pass  an  act  providing  for  the 
payment  of  the  reasonable  special  election  campaign 
expenses  of  the  oflBcer  subjected  to  the  recall.  As  to 
the  latter  provision,  it  is  not  self-executing,  but  the 
failure  of  the  legislature  to  pass  such  an  act  does  not 
prevent  the  enforcement  of  the  provisions  for  the 
recall. 

7.  To  hold  that  the  failure  of  the  law-making  depart- 
ment to  enact  a  law  requiring  the  payment  of  the  rea- 
sonable campaign  expenses  of  the  oflScer  subjected  to 
the  recall  out  of  the  public  treasury  operates  as  a  sus- 
pension of  the  right  to  recall  a  public  officer  would,  in 
our  judgment,  defeat  the  intention  of  the  electors  who 
adopted  said  Section  18.  We  believe  that  their  inten- 
tion was  that  the  right  to  recall  a  public  officer  should 
exist  as  soon  as  said  constitutional  provision  took 
effect. 

It  is  hardly  necessary  for  us  to  say  that  we  have 
nothing  to  do  with  the  wisdom  of  the  provision  for  the 
recall.     Obviously,  it  can  be  abused. 

We  hold  that  said  Article  II,  Section  18,  of  the  Con- 
stitution is  self-executing.  We  hold,  also,  that  the 
form  of  notice  of  the  recall  election  is  sufficient. 

The  demurrer  to  the  petition  or  complaint  is  over- 
ruled. Demurrer  Overruled. 

Mr.  Justice  Moore  and  Mr.  Justice  Eakin  took  no 
part  in  the  consideration  of  this  case, 
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Submitted  on  briefs  November  2,  affirmed  December  8,  1914,  rehear- 
ing denied  January  12,  1915. 

In  Re  SNEDDON. 

(144  Pac.  676.) 

Jndgmont — 'Deicree^— Wliat  Oonetitatas. 

1.  In  general,  a  final  determination  of  any  proceeding  before  a 
court  of  record  is  a  judgment  or  decree. 

Insane  Penons— Adjudication— Bight  of  Appeal— ''Judgment." 

2.  Section  756,  L.  O.  L.,  declares  that,  in  case  of  a  judgment,  de- 
cree  or  order  against  a  specific  thing,  or  in  respect  to  the  personal, 
political  or  legal  condition  or  relation  of  a  particular  person,  the 
judgment,  decree  or  order  is  conclusive  on  the  title  to  the  thing  or  the 
condition  or  relation  of  the  person,  and  Section  548  provides  that  a 
judgment  or  decree  may  be  reviewed  as  prescribed  in  the  chapter,  and 
not  otherwise,  etc.  Heldj  that  a  determination  in  a  lunacy  inquisition 
finding  the  respondent  insane  was  a  judgment,  being  so  denominated 
by  Laws  of  1913,  page  680,  Section  4,  relating  to  the  procedure  on 
such  inquisitions,  and  is  therefore  appealable. 

Insane  Persons — ^Lnnacy  Inquisition — ^Appeal — ^Trlal  by  Jury. 

3.  On  appeal  to  the  Circuit  Court  from  a  County  Court  order  find- 
ing respondent  insane  and  committing  him  to  an  asylum,  it  was  not 
error  for  the  court  to  submit  the  issue  of  respondent's  sanity  vel  non 
to  a  jury. 

Appeal  and  Error — ^Verdict — ^Vacation— Beview. 

4.  Refusal  of  the  trial  court  to  set  aside  a  verdict  and  judgment 
presents  no  question  for  review;  it  not  being  appealable. 

Inaane    Persona — ^Inquisition — ^Appeal — Scope    of    Bevlew — ^Record — 
Evidence. 

5.  Where  on  appeal  in  a  lunacy  inquisition  there  was  no  bill  of 
exceptions  or  transcript  of  testimony  beyond  what  was  denominated 
''Certificate  of  Examining  Physician,''  and  it  did  not  appear  that  fhis 
was  all  the  testimony  heard  in  the  case,  the  Supreme  Court,  could  not 
review  questions  depending  on  the  evidence,  whether  the  case  was 
one  to  be  decided  on  appeal  on  legal  questions,  or  as  in  equity  to  be 
tried  anew  on  the  transcript  and  evidence  accompanying  it. 

From  Coos :  John  S.  Coke,  Judge. 

In  Banc.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  proceeding  to  have  one  Charles  Sneddon 
committed  for  insanity. 

The  abstract  of  record  before  us  discloses  that,  on 
the  petition  of  Ellen  Sneddon  in  the  County  Court  of 
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Coos  County,  Charles  Sneddon  was  brought  before 
that  court,  and  with  the  assistance  of  two  practicing 
physicians  was  examined  and  adjudged  insane  by  that 
court  and  ordered  conveyed  to  the  Oregon  State  Hos- 
pital at  Salem.  Sneddon  appealed  to  the  Circuit 
Court,  where  a  motion  to  dismiss  his  appeal  was 
overruled.  A  jury  trial  was  had  January  20,  1914, 
and  a  verdict  returned  to  the  effect  that  he  was  of 
sound  mind.  Thereupon  it  was  ordered  and  ad- 
judged that  he  was  sane,  and  that  he  be  discharged 
from  custody  as  an  insane  person.  The  State  of 
Oregon  appearing  by  the  district  attorney  and  Ellen 
Sneddon,  the  complainant,  by  her  attorney,  both  moved 
to  set  aside  the  verdict  and  judgment  on  the  ground 
that  the  Circuit  Court  had  no  jurisdiction  of  the  sub- 
ject matter.  This  motion  was  overruled  on  February 
11, 1914,  and  both  Ellen  Sneddon  and  the  state  appeal. 
Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Rule  18  of  the  Supreme  Court:  56  Or.  622  (117 
Pac.  xi).  Apfibmed.    Eeheabing  Denied. 

For  appellant,  Ellen  Sneddon,  there  was  a  brief  by 
Mr.  Harry  G.  Hoy. 

For  the  State  there  was  a  brief  over  the  name  of  Mr. 
Lawrence  A,  LUjeqvist,  District  Attorney. 

For  respondent  there  was  a  brief  submitted  oyer 
the  names  of  Mr.  William  T.  Stoll  and  Mr.  James  M. 
Upton. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court- 
There  are  11  assignments  of  error  set  forth  in  the 
abstract,  which  may  be  reduced  to  three  heads:  (1) 
That  there  was  no  appeal  from  the  adjudication  of  in- 
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sanity  made  by  the  County  Court,  and  hence  the  Cir- 
cuit Court  erred  in  not  dismissing  the  appeal  for  want 
of  jurisdiction;  (2)  that  it  was  error  to  grant  a  trial 
by  jury;  and  (3)  that  the  court  erred  in  making  the 
order  of  February  11,  1914,  denying  the  motion  to  set 
aside  the  verdict  of  the  jury  and  the  judgment  of  the 
Circuit  Court.  It  i«  not  specified  that  the  court  erred 
in  making  the  order  discharging  Sneddon  from  custody 
on  January  20, 1914. 
Section  936,  L.  0.  L.,  declares : 

''The  County  Court  has  the  exclusive  jurisdiction, 
in  the  first  instance,  pertaining  to  a  court  of  probate ; 
that  is,  •  •  (7)  to  take  the  care  and  custody  of  the 
person  and  estate  of  a  lunatic  or  habitual  drunkard, 
and  to  appoint  and  remove  guardians  therefor.  *  *   '' 

In  Chapter  342  of  the  Session  Laws  of  1913  the  pro- 
cedure for  commitment  of  insane  persons  is  laid  down. 
It  is  there  provided  in  Section  3  of  the  act  that: 

' '  The  county  judge  of  any  county  in  this  state,  upon 
being  notified  in  writing  that  any  person  by  reason  of 
insanity  is  unsafe  to  be  at  large  or  is  suffering  from 
exposure  or  neglect,  shall  cause  such  person  to  be 
brought  before  him  at  such  time  and  place  as  he  may 
direct,  and  shall  also  cause  to  appear  one  or  more  com- 
petent physicians  who  shall  proceed  to  examine  the 
said  person  as  to  his  mental  condition.  Should  the 
said  examining  physician  find,  and  certify  under  oath, 
that  said  person  is  insane,  and  the  said  county  judge 
be  of  the  same  opinion,  he  shall  order  such  insane  per- 
son committed  to  the  proper  state  hospital  for  the 
insane. ' ' 

Section  4  provides: 

''The  county  judge  shall  cause  to  be  recorded  in  the 
records  of  the  court  a  full  account  of  the  proceedings 
had  at  the  said  hearing  and  examination,  together  with 
the  judgment  and  order  of  the  court  and  a  copy  of  the 
warrants  issued  as  hereinafter  provided." 
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This  is  clearly  a  detail  of  procedure  provided  for 
the  exercise  of  the  general  jurisdiction  of  the  County 
Court  described  in  Section  936,  L.  0.  L. 

We  find  that  in  Section  945,  L.  0.  L. — 

**the  provisions  of  Chapter  5,  Title  7,  relating  to  ap- 
peals are  intended  to  apply  to  judgments  and  decrees 
of  the  County  Court  in  all  cases,  but  not  to  its  decisions 
given  or  made  in  the  transaction  of  county  business. 
In  the  latter  case,  the  decisions  of  the  court  shall  only 
be  reviewed  upon  the  writ  of  review  provided  by  this 
Code.'^ 

Chapter  5  is  the  general  chapter  upon  the  subject  of 
appeals.    It  is  there  said : 

**A  judgment  or  decree  may  be  reviewed  as  pre- 
scribed in  this  chapter,  and  not  otherwise.  An  order 
affecting  a  substantial  right,  and  which  in  effect  de- 
termines the  action  or  suit  so  as  to  prevent  a  judgment 
or  decree  therein,  or  a  final  order  affecting  a  substan- 
tial right,  and  made  in  a  proceeding  after  judgment  or 
decree,  or  an  order  setting  aside  a  judgment  and  grant- 
ing a  new  trial,  for  the  purpose  of  being  reviewed,  shall 
be  deemed  a  judgment  or  decree" :  Section  548,  L.  0.  L. 

1,  2.  There  are  several  things  described  in  the  sec- 
ond clause  of  that  section  whifh  ordinarily  would  not 
be  considered  as  a  judgment  or  decree,  but  which  are 
made  such  by  force  of  the  statute  for  the  purposes  of 
appeal.  In  a  sense  they  are  conventional  judgments 
or  decrees,  but  are  not  intended  to  exclude  ordinary 
judgments  or  decrees  from  the  effect  of  the  statute  re- 
lating to  appeals.  The  general  rule  is  that  a  final  de- 
termination of  any  proceeding  before  a  court  of  record 
is  a  judgment  or  decree.  We  have  thus  in  the  present 
case  a  final  determination  of  the  County  Court  as  to  the 
legal  condition  of  a  particular  person  within  the  mean- 
ing of  Section  756,  L.  0.  L.  declaring : 
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'*  •  •  In  case  of  a  judgment,  decree,  or  order 
against  a  specific  thing,  or  in  respect  to  the  probate  of 
a  will  or  the  administration  of  the  estate  of  a  deceased 
person,  or  in  respect  to  the  personal,  political,  or  legal 
condition  or  relation  of  a  particular  person,  the  judg- 
ment, decree,  or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will  or  administration,  or  the  condition 
or  relation  of  the  person.'* 

The  determination  of  the  County  Court  to  be  made 
in  such  cases  is  denominated  a  judgment  by  the  terms 
of  Section  4,  Chapter  342,  Laws  of  1913,  and  hence  it 
is  appealable  within  the  meaning  of  the  first  sentence 
of  Section  548,  L.  0.  L.  Taking  all  these  statutes  to- 
gether, it  is  clear  that  Sneddon  had  a  right  of  appeal 
from  the  decision  of  the  County  Court.  It  is  true  that 
in  the  former  procedure  outlined  in  Section  4435, 
L.  0.  L.,  an  appeal  from  adjudications  of  insanity  in 
the  County  Court  was  expressly  provided.  This  sec- 
tion, however,  was  repealed  by  the  legislation  embodied 
in  Chapter  342  of  the  Laws  of  1913,  and  it  is  argued 
tJiat  because  that  chapter  does  not  mention  appeals  in 
such  cases,  there  can  be  no  appeal.  The  clause  of 
Section  4435,  L.  0.  L.,  relating  to  appeals  was  super- 
fluous because,  as  we  have  seen,  that  remedy  was  al- 
ready provided  by  Section  945,  L.  0.  L.,  which  latter 
section  has  never  been  aflfected  by  any  legislation  since 
its  enactment  as  part  of  the  Code  of  Civil  Procedure 
in  1862.  Under  these  circumstances  the  legislative  as- 
sembly of  1913  avoided  tautology  by  omitting  any  ref- 
erence to  appeal,  leaving  it  still  effectual  under  Section 
945. 

3.  The  next  question  that  occurs  relates  to  the  pro- 
cedure adopted  in  the  Circuit  Court  in  awarding  a  jury 
trial.     It  is  said  in  Section  1135,  L.  0.  L. : 

*  *  There  are  no  particular  pleadings  or  forms  thereof 
in  the  County  Court,  when  exercising  the  jurisdiction 
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of  probate  matters,  as  specified  in  Section  936,  other 
than  as  provided  in  this  title.  The  mode  of  proceed- 
ing is  in  the  nature  of  that  in  a  suit  in  equity  as  dis- 
tinguished from  an  action  at  law.  The  proceedings  are 
in  writing,  and  are  had  upon  the  appUcation  of  a  party 
or  the  order  of  the  court.  The  court  exercises  its 
powers  by  means  of  *  *  4.  Orders  and  decrees.  •  •  ** 

Remembering  that  in  the  present  instance  the 
County  Court  was  exercising  its  jurisdiction  pertain- 
ing to  a  court  of  probate  in  taking  the  care  and  custody 
of  the  person  and  estate  of  a  lunatic  as  provided  in  Sec- 
tion 936,  even  if  we  should  conclude  that  the  proceeding 
is  in  equity,  still  it  would  not  necessarily  be  error  to 
award  a  jury  trial  in  the  Circuit  Court.  It  is  well 
settled  that  in  the  trial  of  equity  cases  the  judge  may 
submit  questions  of  fact  to  the  consideration  of  a  jury 
for  the  purpose,  as  the  old  phrase  has  it,  of  *  *  enlighten- 
ing the  conscience  of  the  chancellor,"  the  rule  being 
that  the  verdict  is  not  conclusive  in  such  cases  but  only 
.  advisory :  Section  403,  L.  0.  L. ;  Swegle  v.  Wells,  7  Or. 
222 ;  De  Lashmutt  v.  Everson,  7  Or.  212 ;  Raymond  v. 
Flavel,  27  Or.  219  (40  Pac.  158).  We  cannot  conclude, 
therefore,  that  the  Circuit  Court  was  in  error  when 
it  submitted  the  issue  of  Sneddon's  sanity  or  insanity 
to  a  jury. 

4.  The  only  remaining  error  relied  upon  is  that  the 
court  was  mistaken  when  it  declined  to  set  aside  the 
verdict  and  judgment.  Such  an  order,  however,  pre- 
sents no  question  for  review  in  this  court,  it  not  being 
appealable:  Macartney  v.  Shipherd,  60  Or.  133  (117 
Pac.  814,  Ann.  Cas.  1913D,  1257) ;  Gearin  v.  Portland 
By.  L.  (&  P.  Co.,  62  Or.  162  (124  Pac.  256) ;  Hahn  v. 
Astoria  Nat.  Bamk,  63  Or,  1  (114  Pac.  1134,  125  Pac. 
284). 

5.  There  is  no  bill  of  exceptions  or  transcript  of  tes- 
timony in  the  record  before  us  beyond  what  is  de- 
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nominated  a  "Certificate  of  Examining  Physician.'* 
Granting  that  this  document  was  admissible  in  evi- 
dence, yet  there  is  nothing  to  show  that  is  all  the  tes- 
timony heard  in  the  case.  Hence,  whether  we  take  the 
proceeding  as  one  at  law  to  be  decided  here  only  on 
legal  questions  or  as  in  equity  to  be  tried  anew  upon  the 
transcript  and  the  evidence  accompanying  it,  all  as 
stated  in  Section  556,  L.  0.  L.,  we  are  without  the 
requisite  data  for  further  consideration  of  the  case. 

It  follows  that  the  assignments  of  error  relied  upon 
by  the  appellant  are  not  well  taken,  and  as  against 
them  the  decree  of  the  Circuit  Court  must  be  affirmed. 

Affirmed.    Beheabinq  Denied. 


Argued  May  4  and  5,  modified  October  20,  1914,  further  modified  on 

rehearing  February  16,  1915. 

In  Re  WILLOW  CREEK.* 

(144  Pac.  505;  146  Pac.  475.) 

CoBstitatioixal  laaw — ^Distribution  of  OoTemmental  Powers— Encroach- 
nunt  on  Judiciary. 

1.  Laws  of  1909,  page  319,  creating  a  board  of  control  with  power 
to  determine  water  rights,  subject  to  review  by  the  courts,  on  the 
request  of  persons  interested,  providing  for  ample  notice  to  all  claim- 
ants, does  not  confer  judicial  power  on  the  board  in  violation  of 
Article  III,  Section  1,  of  the  Constitution,  providing  for  division  of 
the  powers  of  government  into  three  separate  departments,  and  for- 
bidding any  person  charged  with  official  duties  in  one  department  to 
exercise  the  functions  of  another,  except  as  in  the  Constitution  ex- 
pressly provided,  or  Article  VII,  Section  1,  as  amended  November  8, 
1910  (see  Laws  1911,  p.  7),  vesting  tbe  judicial  power  in  one  Supreme 
Court  and  such  other  courts  as  may  be  created  by  law. 


*Ab  to  the  correlative  rights  of  upper  and  lower  proprietors  to  use 
water  for  irrigation,  see  note  in  41  L.  R.  A.  741. 

The  question  of  the  transfer  of  right  to  use  water  for  irrigation  is 
discussed  in  a  note  in  65  L.  R.  A.  407. 

For  the  abandonment  or  loss  of  rights  of  prior  appro pria tors  of 
water,  see  note  in  30  L.  R.  A.  265.  Rbporteb. 
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Constitntional    Law— Determination    of    Congtitutlonallty — Presunp-. 
tlons.  ^ 

2.  PreBumptions  are  in  favor  of  the  validity  of  Laws  of  1909,  page 
319,  providing  for  tlie  regulation  and  determination  of  water  rights. 

Statutes — Construction — OiTlng  Effect  to  AH  Parts. 

3.  That  construction  should  be  given  a  statute  which  will  tend 
to  give  effect  to  all  of  its  provisions. 

Statutes — Subjects  and  Titles — Bequlsltes  of  Title. 

4.  Under  Article  IV,  Section  20,  of  the  Constitution,  requiring  every 
act  to  embrace  but  one  subject,  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title,  it  is  not  essential 
that  the  title  to  an  act  shall  specify  with  particularity  all  the  different 
provisions  of  the  act,  but  it  is  sufficient  if  the  general  subject  is 
contaiaed  in  the  title,  and  it  is  a  fair  index  to  the  legislation,  and  all 
the  provisions  are  germane  to  the  subject. 

[As  to  sufficiency  of  title  of  statutes,  see  notes  in  84  Am.  St. 
Rep.  70;  Ann.  Cas.  1915 A,  79.] 

Statutes — Subjects  and  Titles — ^Expression  of  Subject  in  Title. 

5.  The  title  to  Laws  of  1909,  page  319,  ''An  act  providing  a  system 
for  the  regulation,  control,  distribution,  use  and  right  to  the  use  of 
water,  and  for  the  determination  of  existing  rights  thereto  within  the 
State  of  Oregon;  providing  penalties  for  its  violation  and  appropriat- 
ing money  for  the  maintenance  thereof,  and  declaring  an  emergency," 
is  sufficiently  broad  to  embrace  any  provision  which  the  legislature 
had  the  power  to  enact  relating  to  a  system  for  the  regulation,  con- 
trol, distribution,  use  and  right  to  the  use  of  water,  and  for  a  deter- 
mination of  rights  thereto. 

Constitutional  Law— Waters  and  Watercourses— Due  Process  of  laaw— 
I>eteTmination  of  Water  Biglits. 

8.  Laws  of  1909,  page  319,  providing  a  system  for  the  regulation 
and  determination  of  water  rights,  and  making  ample  provision  for 
notice  of  proceedings  to  claimants,  is  not  a  taking  of  property  without 
due  process  of  law. 

Waters  and  Watercourses — ^Water  Bights— Nature. 

7.  The  right  to  the  use  of  water  is  a  valuable  property  right,  guar- 
anteed to  every  citizen,  and  cannot  be  arbitrarily  or  unreasonably 
interfered  with  by  the  legislative  department. 

[As  to  property  in  water,  see  note  in  7  Am.  Dec.  531.] 

Waters  and  Watercourses— Water  Bights— Determination. 

8.  Water  rights  are  subject  to  such  reasonable  regulations  as  are 
essential  to  the  general  welfare,  peace  and  good  order  of  citizens  of 
the  state  to  the  end  that  the  use  of  water  by  one  shall  not  be  injurious 
to  the  equal  enjoyment  of  others  entitled  to  the  equal  privilege  of 
using  water  from  the  same  source,  nor  injurious  to  the  rights  of  the 
public. 

Waters  and  Watercourses — Water  Bights— Determination. 

9.  The  requirements  of  Laws  of  1909,  page  319,  that  water  users 
upon  due  notice  shall  take  measures  for  the  ascertainment,  certifying 
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and  recording  of  their  water  rights  are  not  arbitrary,  nnreasonabla 
nor  unduly  burdensome. 

Wat«n  and  Watercotmies — ^Water  Bights — ^Determixuttion — ^Decree. 

10.  Laws  of  1909,  page  328,  Section  33,  declaring  a  decree  of  the 
court  confirming  a  determination  of  the  board  of  control  to  be  conclu- 
sive as  to  claimants  of  water  rights  lawfully  embraced  in  the  deter- 
mination, precludes  making  such  decree  or  order  of  determination  con- 
clusive upon  any  except  those  upon  whom  service  of  notice  has  been 
made  pursuant  to  the  statute. 

Watera  and  WaterconrMS — ^Water  Bight»— DatennlnatloxL— "Any  Sndi 
Olaimant.'' 

11.  In  Laws  of  1909,  page  328,  Sections  33,  34,  declaring  a  decree 
confirming  a  determination  of  water  rights  by  the  board  of  control 
conclusive  as  to  all  claimants  lawfully  embraced  in  the  determination, 
requiring  all  claimants  to  submit  proof  of  their  claims,  and  providing 
that  any  such  claimant  who  fails  to  submit  proof  of  his  claim  is 
barred  from  asserting  any  prior  rights,  the  phrase  "any  such  claimant" 
refers  to  claimants  lawfully  embraced  in  the  determination,  and 
includes  only  those  who  have  been  duly  served  with  process. 

Water  and  Watercourses— Determination  of  Water  Bightft— Notice  of 
Proceedings. 

12.  Ample  provision  being  made  in  Laws  of  1909,  page  319,  provid- 
ing for  the  regulation  and  determination  of  water  rights,  for  notice  to 
all  interested  parties,  it  is  not  necessary  that  notice  be  given  of  each 
step  in  the  proceedings. 

Waters  and  Watercourses — ^Water  Bights — Determination — Notice  of 
Proceedings. 

13.  Laws  of  1909,  page  319,  providing  for  notice  by  the  division 
superintendent  of  proceedings  to  determine  water  rights,  requires  the 
notice  to  be  signed  by  him. 

Waters  and  Watercourses — ^Water  Bights— Determination— Pnblication 
of  Notice. 

14.  Laws  of  1909,  page  322,  Section  12,  requiring  publication  of 
notice  of  examination  of  the  stream  and  of  taking  testimony  in  pro- 
ceedings to  determine  water  rights  in  newspapers  having  general 
circulation  in  the  counties  in  which  the  stream  is  located,  is  not  defec- 
tive in  not  requiring  that  the  newspaper  in  which  publication  is  made 
be  printed  in  the  county,  the  publication,  not  the  place  of  printing, 
being  the  essential  matter. 

Words  and  Phrases— "Publish.'* 

15.  The  word  "publish"  is  defined  as  "to  make  public;  to  make 
known  to  people  in  general";  "to  issue;  to  put  into  circulation." 

Waters  and  Watercourses— Water  Bigbts— Determination— Notice. 

16.  Under  Laws  of  1909,  page  319,  requiring  notice  of  proceedings 
to  determine  water  rights  to  be  sent  by  registered  mail  to  each  claim- 
ant, such  notice  should  be  sent  to  the  person's  postoffice  address  as  far 
as  the  same  could  be  reasonably  ascertained. 
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Waters  and  WatarconneB — Water  Bights— Determlnatioii — ^Notice. 

17.  It  is  within  the  province  of  the  legislature,  as  by  Laws  of  1909, 
page  319,  relating  to  the  deteYmination  of  water  rights,  to  say  that 
registered  mail  may  be  used  as  a  means  of  conveying  notice  when 
publication  is  also  required,  especially  where  in  case  of  dispute  a 
notice  of  contest  is  required  to  be  served  and  returned  the  same  as  a 
summons  in  an  action. 

Waters  and  Watercourses — ^Water  Blght»— Determination. 

18.  Where  land  is  comparatively  level  or  susceptible  of  irrigation 
in  ordinary  seasons  by  overflow,  without  any  particular  exertion  by 
the  appropriator,  in  a  proceeding  to  determine  water  rights,  the  ap- 
propriator  may  be  allowed  a  priority  of  the  amount  reasonably  required 
for  the  irrigation  by  a  proper  system. 

[As  to  effect  on  rights  of  owner  of  non-navigable  body  of  water 
of  his  making  it  navigable  by  artificial  means,  see  note  in  Ann. 
Gas.  1914A,  73.] 

Waters  and  Watercourses — ^Water  Bi^^ts— Approiirlation— Begnlation. 

19.  A  state  may  change  the  common-law  rule  as  to  riparian  rights 
as  to  every  stream  within  its  dominion  and  permit  the  appropriation 
of  the  flowing  waters  for  such  purposes  as  it  deems  wise,  subject,  on 
the  absence  of  the  consent  of  Congress,  to  the  limitation  that  the 
state  cannot  destroy  the  right  of  the  use  to  water  for  beneficial  use 
for  government  property,  and  subject  to  superior  power  of  the  general 
government,  to  prevent  interference  with  navigation. 

Waters  and  Watercourses^— Water  Bights — Statutory  Provisions. 

20.  The  rights  of  a  holder  of  land  the  title  to  which  passed  from  the 
government  prior  to  the  Desert  Land  Act  (Act  March  3,  1877,  c.  107, 
19  Stat.  377  [U.  S.  Comp.  Stats.  1913,  §§4674-4680]),  relating  to  the 
appropriation  of  water  for  desert  land,  are  not  affected  by  the  act. 

Waters  and  Watercourses— Irrigation— Bights  of  Biparian  Owner. 

21.  A  riparian  owner's  rights  to  water  for  irrigation  is  limited  to 
the  amount  needed  and  used,  so  that  the  amount  of  land  irrigated,  the 
character  of  soil,  and  the  amount  of  water  needed  per  acre  must  be 
known. 

Waters  and  Watercourses— Water  Bights— Appropriation. 

22.  The  doctrines  of  prior  appropriation  and  riparian  rights  are 
not  so  antagonistic  that  they  may  not  exist  in  the  same  locality,  and 
a  settler  on  a  non-navigable  stream  may  rely  either  upon  his  rights 
as  riparian  proprietor  or  claim  as  an  appropriator,  but  cannot  do  both. 

[As  to  what  constitutes  appropriation  of  water,  see  note  in  60 
Am.  St.  Rep.  799.] 

Waters  and  Watercourses — ^Natural  Watercourses— Biparian  Bights. 

23.  Every  riparian  proprietor  is  entitled,  as  against  other  riparian 
proprietors,  to  a  reasonable  use  of  the  water  of  a  non-navigable  stream, 
and  if  the  natural  wants  of  all  have  been  supplied,  he  may  make  a 
reasonable  use  of  surplus  for  irrigation  when  he  can  do  so  without 
infringing  on  the  rights  of  other  proprietors. 
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Waten  and  Watercourses — Water  Rights — ^ApproprlatloiL 

24.  Under  Section  6595,  L.  O.  L.,  providing  that  actual  application 
of  water  to  beneficial  use  shall  be  deemed  to  create  in  a  riparian  pro- 
prietor a  vested  right  to  the  extent  of  the  actual  application  to  bene- 
ficial use,  a  claimant  is  not  entitled  to  an  allowance  of  water  in  excess 
of  the  amount  actually  applied  for  a  beneficial  purpose. 

Waters  and  WaterconzBes — ^Water  Biglits — ^Determination — Evidence. 

25.  Any  error  in  the  failure  of  a  water  board,  proceeding  under 
Laws  of  1909,  page  319,  for  the  determination  of  water  rights,  to 
require  evidence  to  support  the  statements  of  claims  submitted  under 
Bection  14  of  the  act,  is  cured  by  the  subsequent  taking  of  over  1,800 
typewritten  pages  of  testimony  of  the  proceeding,  in  the  absence  of 
proper  application  by  a  party  for  further  hearing. 

Waters  and  Watercourses — ^Irrigation — ^Amount  of  Water  Beanired. 

26.  In  a  proceeding  to  determine  water  rights,  where  the  board  of 
control  found  that  three  acre-feet  of  water  is  .sufficient  to  irrigate  one 
acre,  and  that  a  flow  of  one  eightieth  of  a  second-foot  for  four  months 
will  supply  such  an  amount,  and  the  evidence  shows  that  during  a 
considerable  period  there  is  but  very  little  water  for  irrigation  pur- 
poses, an  allowance  of  one  fortieth  of  a  second-foot  per  acre  till  the 
1st  day  of  May  of  each  year  will  be  made,  and  thereafter  the  amount 
limited  to  a  continuous  flow  of  not  to  exceed  one  eightieth  of  a  second- 
foot  per  acre,  not  to  exceed  three  acre-feet  per  acre  during  any  season. 

[As  to  doctrine  of  rotation  in  use  of  water  for  irrigation  pur- 
poses, see  note  in  Ann.  Cas.  1914A,  322.] 

Waters  and  Watercourses — Irrigation — Duration  of  Irrigation  Season. 

27.  In  a  proceeding  to  determine  water  rights,  it  is  proper  to  allow 
the  irrigation  season  to  commence  prior  to  the  growth  of  crops. 

Waters  and  Watercourses — ^Water  Bights—Appropriation — Priority. 

28.  Where  an  irrigation  ditch  was  commenced  late  in  the  fall  of 
1872,  constructed  halfway  down  in  1873,  and  extended  and  completed 
in  1877,  the  work  having  been  done  with  reasonable  diligence,  taking 
into  consideration  the  surrounding  conditions  at  the  time,  the  appro- 
priator  is  entitled  to  a  priority  as  of  1873. 

Waters  and  Watercourses — ^Water  Bights — Appropriation — ^Notice. 

29.  A  notice  of  appropriation,  specifying  as  the  point  of  diversion 
the  southwest  quarter  of  the  northwest  quarter  of  a  section,  while  the 
map  shows  that  the  only  portion  of  the  section  crossed  by  the  stream 
is  southwest  quarter  of  the  southwest  quarter  and  that  the  southwest 
quarter  of  the  northwest  quarter  is  nearly  a  half  mile  from  the  stream, 
indicates  a  clerical  error,  and  in  the  absence  of  intervening  rights  is 
sufficient. 

Waters  and  Watercourses — ^Water  Bights— Appropriation. 

30.  Under  Section  6595,  subdivision  7,  L.  0.  L.,  providing  that 
where  applications  of  water  and  the  work  of  construction  or  improve- 
ment thereunder  have  been  made  in  good  faith,  they  shall  not  be 
avoided  because  of  any  irregularity  of  the  notice,  where  appropria- 
tions and  improvements  were  made  in  good  faith  the  fact  that  the 
map  filed  showing  the  route  of  the  ditch,  as  required  by  Section  6529, 
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did  not  show  the  precise  line  of  the  ditch  does  not  destroy  its  suffi- 
ciency. 

Waters  and  Watercotmies — ^Water  Bights — ^Determination — ^Decree. 

31.  In  a  proceeding  to  determine  water  rights,  a  decree,  reciting 
that  after  the  irrigation  season  begins  all  of  the  natural  flow  of  the 
stream  is  demanded  for  irrigation,  and  providing  that  the  entire  flow 
shall  be  used  for  irrigation  purposes  till  the  amount  to  which  each 
user  is  entitled  has  been  supplied,  and  any  surplus  over  the  combined 
needs  for  irrigation  may  be  stored  as  surplus  water,  does  not  conflict 
with  the  finding  of  the  water  board  that  where  water  is  stored  by  any 
claimant,  it  shall  be  taken  to  any  season  of  the  year  for  storage  ac- 
cording to  the  dates  of  relative  priority,  and  is  in  conformity  with 
Section  6526,  L.  O.  L.,  providing  that  an  irrigation  company  con- 
structing a  reservoir  shall  have  the  right  to  store  any  water  not 
needed  for  immediate  use  by  any  person  having  a  superior  right 
thereto. 

Waters  and  Watercourses — ^Water  Bights — Antbority  to  Transfer. 

32.  Under  Section  6668,  L.  O.  L.,  providing  that  all  water  used  for 
irrigation  purposes  shall  remain  appurtenant  to  the  land  on  which  it 
is  used,  provided,  that  if  it  should  become  impracticable  to  beneficially 
or  economically  use  water  on  land  to  which  it  is  appurtenant,  the 
right  may  be  severed  from  the  land  and  become  appurtenant  to  other 
land  without  losing  priority,  if  the  change  can  be  made  without  detri- 
ment to  existing  rights,  on  the  approval  of  an  application  of  the 
owner  to  the  board  of  control,  an  application  of  an  irrigation  company 
for  the  privilege  of  transferring  its  rights  to  water  stored  for  irriga- 
tion to  the  extent  of  the  amount  allowed  per  acre  should  be  allowed, 
subject  to  its  being  shown  to  the  water  board  at  any  time  that  the 
storage  in  a  material  way  interferes  with  any  prior  or  vested  right. 

[As  to  covenant  with  reference  to  water  power  as  covenant 
running  with  land,  see  note  in  Ann.  Cas.  1915B,  875.] 

Waters  and  Watercourses — ^Irrigation — ^Bight  to  Cross  laands — ^Effect 
of  Injunction. 

33.  An  injunction  restraining  an  irrigation  company  from  crossing 
the  lands  of  another  does  not  prevent  the  company  from  obtaining 
a  right  of  way  in  the  regular  manner. 

Waters  and  Watercourses — ^Water  Bights — "Abandon.** 

34.  To  "abandon"  a  water  right  means  to  desert  or  forsake  it,  and 
to  constitute  an  abandonment,  the  intent  to  abandon  and  an  actual 
relinquishment  of  the  property  must  concur. 

Waters  and  Watercourses — Water  Bights — Forfeiture  by  Nonuser. 

35.  The  right  to  the  use  of  water  cannot  be  deemed  forfeited  by 
nonuser  short  of  the  period  prescribed  by  statute. 

Waters  and  Watercoursea— Water  Bights — Abandonment. 

36.  Under  Laws  of  1909,  pager  341,  Section  70,  subdivision  3,  pro^ 
viding  that  where  any  riparian  appropriator  at  the  time  the  act  is 
filed  shall  be  engaged  in  good  faith  in  the  construction  of  works  for 
the  application  of  the  water  to  a  beneficial  use,  the  right  to  take  ajid 
use  the  water  shall  be  deemed  vested  in  him,  provided,  the  works  be 
completed  within  a  reasonable  time  and  the  board  of  control  shall 
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determine  the  time  within  which  the  water  must  be  devoted  to  a  bene* 
fieial  use,  and  subdivision  5,  providing  that  the  right  of  any  person, 
association  or  corporation  to  take  and  use  water  shall  not  be  impaired 
by  the  act  where  appropriations  have  been  previously  initiated  and  the 
appropriators  in  good  faith  commenced  the  construction  of  works  and 
prosecuted  their  work  diligently  and  continuously  to  completion,  where 
an  appropriator  has  commenced  the  construction  of  works  and  prose- 
cuted them  in  good  faith,  a  dela^  caused  by  litigation  and  efforts  to 
obtain  a  right  of  way  for  irrigation  ditches  and  reservoirs,  failure  of 
the  state  engineer  to  act  upon  an  application  for  a  permit  to  appro- 
priate water,  and  construction  of  Section  66  of  the  act,  providing  that 
it  shall  be  a  misdemeanor  to  use,  store  or  divert  water  till  after  the 
issuance  of  the  permit,  as  forbidding  procedure  until  the  permit  was 
granted,  is  not  ground  for  forfeiture  of  rights. 

Waters  and  WaterconrBe^— Irrigation — Time  for  Application  of  Water. 

37.  Under  Laws  of  1909,  page  341,  Section  70,  subdivision  6,  pro- 
viding that  the  board  of  control  may,  on  application  of  an  appro- 
priator, where  actual  construction  work  was  commenced  prior  to  the 
passage  of  the  act,  grant  a  reasonable  time  after  the  construction  of 
the  works  or  canal  or  ditch  for  the  application  of  the  water  to  a  bene- 
ficial use,  where  the  construction  of  irrigation  works  was  commenced 
before  the  passage  of  the  act  and  $112,000  was  invested  therein,  five 
years  will  be  allowed  for  the  application  of  the  water  to  a  beneficial 
use. 

Waters  and  Watercoursas— Water  Bights — ^Determlnatlan— Award  to 
Tenant. 

38.  Where  a  water  right  is  awarded  to  the  owner  of  land,  it  is  not 
necessary  that  an  award  should  be  made  to  the  lessee  thereof. 

Waters  and  Waterconxses— Water  Bights — Determination. 

39.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
show  that  water  had  been  applied  to  a  beneficial  use  by  claimaut, 
though  according  to  wasteful  method  then  in  vogue. 

Waters  and  Waterconrses — ^Water  Bights — ^Method  of  Use. 

40.  While  the  crude  and  wasteful  manner  of  irrigation  formerly 
in  vogue  must  be  replaced  by  modern,  economical  methods,  the  ancient 
means  used  for  applying  water  is  not  a  reason  for  forfeiting  the  right 
to  a  sufficient  amount  to  irrigate  the  land  in  a  proper  manner. 

Waters  and  Watercourses — ^Water  Blghtft— Detennlnatlon — Decree. 

41.  Where  a  decree  in  a  proceeding  to  determine  water  rights 
awarded  water  for  a  tract  to  two  different  claimants^  it  should  be 
modified  to  exclude  one  of  them. 

Waters  and  Watercourses — ^Water  Bights — ^Determination— Evidence. 

42.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
show  a  claimant  entitled  to  an  award  of  water  for  32  acres^  instead 
of  40  acres  as  allowed  by  the  decree. 

Waters  and  Watercourses — ^Water  Blghtft— Priority. 

43.  Where  the  owners  of  a  tract  made  an  irrigation  ditch  in  1873, 
but  did  not  apply  water  to  a  portion  afterward  sold  to  a  claimant 
until  1882,  and  it  does  not  appear  that  they  intended  to  use  the  water 
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upon  such  portion  till  about  1882,  the  purchaser  was  properly  awarded 
a  priority  as  of  1882  only. 

[As  to  prescriptive  title  to  water,  see  note  in  93  Am.  St.  Bep. 
711.] 

Wat«n  and  Watercounes — ^Water  Bights — ^Priority. 

44.  Where  the  filing  of  a  notice  of  water  rights  under  which  an 
association  claims  was  permitted  to  lapse  for  failure  to  commence 
active  construction  or  continue  it  with  reasonable  diligence,  and  the 
applications  of  the  association  were  filed  with  the  state  engineer  on 
July  27,  1909,  but  an  appropriation  by  an  irrigation  company  of  April 
7,  1908,  is  valid  and  covers  the  surplus  waters  of  the  stream  during 
each  season,  the  water  board  properly  refused  a  permit  to  the  associa- 
tion. 

Waters  and  Watercourses — ^Water  Bigbts— -Determination— Bvidence. 

45.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
sustain  the  decree  changing  the  relative  priority  of  individual  claim- 
ants and  an  irrigation  company. 

[As  to  priority  to  use  of  water  of  irrigation  company,  see  note 
in  Ann.  €as.  1913D,  625.] 

Waters  and  Watercourses — ^Water  Bights — ^Measurements. 

46.  The  water  of  various  users,  the  rights  to  which  are  adjudicated, 
should  be  measured  at  the  headgate  or  intake  of  each  water  user's 
lateral  or  service  ditch.  * 

Waters  and  Watercourses — Water  Bights— Measurements^ 

47.  The  waters  from  a  river  deposited  in  a  creek  through  a  ditch 
and  afterward  used  by  a  claimant  should  be  measured  where  they 
usually  emptied  into  the  creek,  the  place  of  measurement  to  be  changed 
only  by  the  water-master  on  authority  of  the  water  board. 

Waters  and  Watercourses  —  Water  Bights  —  Determinatica  —  Clerical 
Errors. 

48.  Clerical  errors  in  the  adjudication  of  water  rights  should  be  cor- 
rected by  the  water  board  upon  its  original  records  so  as  to  show  the 
correction  made,  and  by  what  authority,  and  the  proceedings  will  be 
referred  to  the  water  board  with  authority  to  make  such  corrections 
within  three  months  from  entry  of  the  final  decree  in  the  trial  court. 

ON  REHEARING. 
Waters  and  Watercourses— Water  Bight»— Appropriation— Priorities. 

49.  Where  in  1873  an  irrigation  ditch  was  constructed  to  a  creek, 
and  in  1877  the  ditch  was  taken  out  of  the  creek  a  quarter  of  a  mile 
below  where  it  emptied  into,  and  constructed  beyond,  the  appropria- 
tion not  being  at  first  made  for  any  land  farther  down  than  the  creek, 
the  lands  served  by  it  to  the  creek  are  entitled  to  a  date  of  relative 
priority  as  of  1873,  and  those  served  from  the  extension  as  of  1877. 

Waters  and  Watercourse*— Bight  to  Appropriate— Abandonment — ^De- 
termination. 

50.  Under  Section  6546,  L.  O.  L.,  declaring  abandonment  of  right 
to  appropriate  water  to  be  one  of  fact  to  be  tried  and  determined  as 
such,  it  does  not  take  place  as  a  matter  of  law  without  a  trial  of  the 
facts. 
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Waten  and  WatercouxBes — ^Notice  of  Appropriatloii — Subsequent  Ap> 
proprlaton. 

51.  The  record  of  notice  of  appropriation  of  water  by  an  individual 
under  Section  6625,  L.  O.  L.,  is  notice,  in  favor  of  a  corporation  to 
whom  he  has  conveyed  his  right  by  unrecorded  deed,  as  against  another 
subsequently  filing  such  a  notice. 

Waten  and  Watercounea— Appropriation — "Abandonment." 

52.  "Abandonment"  of  a  water  appropriation  is  a  voluntary  relin- 
quishment of  a  known  right,  to  constitute  which  there  must  be  a  con- 
currence of  acts  and  intent. 

Waters  and  Watercouises  —  Applications  to  Appropriate  —  State  En- 
gineer. 

53.  The  authority  given  by  the  water  code  to  the  state  engineer 
to  take  into  consideration  the  public  welfare  in  passing  on  applica- 
tions to  appropriate  water  should  not  be  carried  to  the  extent  of  effa- 
cing vested  rights. 

[As  to  riparian  proprietor's  right  to  use  water  for  irrigation 
purposes,  see  note  in  20  Am.  St.  Rep.  225.] 

Waters  and  Watercourses — ^Extent  and  Priority — Time  of  Determina- 
tion. 

54.  The  extent  of  appropriation  by  an  irrigation  company,  the 
amount  of  water  applied  to  a  beneficial  use,  or  its  date  of  priority, 
depending  on  diligence  in  prosecution  and  completion  of  its  works, 
cannot  be  determined  till  such  completion. 

From  Malheur :  Dalton  Biggs,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bean. 

This  is  a  proceeding  under  the  act  of  1909  (Laws 
1909,  p.  319),  known  as  the  ** Water  Code,"  which  was 
begun  on  May  5,  1909,  by  filing  with  the  board  of  con- 
trol, water  division  No.  2,  a  petition  signed  by  C.  T. 
Locey  and  J.  P.  Smith,  requesting  a  determination  of 
the  relative  rights  of  the  various  claimants  to  the 
waters  of  Willow  Creek,  a  stream  in  Malheur  County, 
Oregon.  The  Circuit  Court  modified  and  confirmed 
the  order  of  determination  made  by  the  board  of  con- 
trol, now  known  as  the  water  board.  The  Eastern 
Oregon  Land  Company  and  the  Lower  Willow  Creek 
Users'  Association  and  others  have  appealed.  Modi- 
fied and  affirmed. 

For  appellant  Eristem  Oregon  Land  Company, 
there  was  a  brief  over  the  names  of  Messrs.  Teal, 
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Minor  <&  Winfree  and  Messrs.  Huntington  (t  Wilson, 
with  oral  arguments  by  Mr.  Wirt  Minor  and  Mr.  Bela 
S.  Huntington. 

For  appellant  Lower  Willow  Creek  Water  Users* 
Association,  there  was  a  brief  over  the  name  of 
Messrs.  Huntington  <&  Rand,  with  oral  arguments  by 
Mr.  John  L.  Rand  and  Mr.  Bela  8.  Huntington. 

For  appellant  Willow  River  Land  &  Irrigation 
Company,  Limited,  there  was  a  brief  over  the  names 
of  Messrs.  Wheeler  <&  Hurley,  Messrs.  Richards  <& 
Haga  and  Mr.  McKeen  F.  Morrow,  with  an  oral  argu- 
ment by  Mr.  Oliver  0.  Haga. 

For  appellant  Malheur  Irrigation  Company,  Lim- 
ited, there  was  a  brief  over  the  name  of  Messrs.  Mc- 
Culloch,  Soliss  (&  Dunca/n,  with  an  oral  argument  by 
Mr.  John  W.  McCvlloch. 

For  respondents  D.  F.  Boggs  et  al.,  there  was  a  brief 
over  the  names  of  Mr.  George  W.  Hayes  and  Mr.  C. 
M.  Crandall,  with  an  oral  argument  by  Mr.  Hayes. 

For  respondent  T.  J.  Brosnan,  there  was  a  brief  and 
an  oral  argument  by  Mr.  William  E.  Lees. 

For  respondents  W.  W.  Beam,  administrator  et  ah, 
there  was  a  brief  over  the  name  of  Messrs.  McCulloch, 
Soliss  <&  Duncan,  with  an  oral  argument  by  Mr.  John 
W.  McCulloch. 

For  respondents  J.  A.  Hoskins  et  al.,  there  was  a 
brief  and  an  oral  argument  by  Mr.  John  L.  Rand. 

For  respondents  C.  T.  Locey  et  al.,  there  was  a  brief 
with  oral  arguments  by  Mr.  R.  W.  Swxigler  and  Mr. 
W.  H.  Brooke. 
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For  respondents  Fannie  Howard  et  al.,  there  was  a 
brief  and  an  oral  argument  by  Mr,  W.  H.  Brooke. 

Mr.  George  E.  Davis  submitted  a  brief  for  John 
Norwood  et  al.,  respondents. 

i  Mr.  J.  A,  Hurley  filed  a  brief  for  respondent  T. 

Charles  Prichard. 


For  the  State  Water  Board,  there  was  a  brief  sub- 
mitted by  Mr.  James  T.  Chinnock. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 
General  Pbovisions  of  the  Act. 

The  act  is  entitled : 

'*An  act  providing  a  system  for  the  regulation,  con- 
trol, distribution,  use  and  right  to  the  use  of 
water,  and  for  the  determination  of  existing  rights 
thereto  within  the  State  of  Oregon;  providing 
penalties  for  its  violation  and  appropriating 
money  for  the  maintenance  thereof,  and  declaring 
an  emergency. ' ' 

Section  1  declares: 

*' Subject  to  existing  rights,  all  waters  within  the 
state  may  be  appropriated  for  beneficial  use,  as  herein 
provided,  and  not  otherwise;  but  nothing  herein  con- 
tained shall  be  so  construed  as  to  take  away  or  impair 
the  vested  right  of  any  person,  firm,  corporation,  or 
association,  to  any  water.'' 

The  legislature  of  1913  (Laws  1913,  p.  273)  amended 
this  section  by  adding  that  the  provisions  of  the  act  do 
not  apply  to  Multnomah  Creek,  Multnomah  County, 
nor  to  the  waters  of  the  Columbia  River,  beginning  at 
a  point  known  as  Big  Eddy  at  The  Dalles,  and  extend  • 
ing  to  a  point  10  miles  above  the  Celilo  Falls.  The  act 
divides  the  state  into  two  water  divisions;  provides 
for  the  election  of  a  state  engineer,  and  a  superin- 
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tendent  for  each  division;  authorizes  the  creation  of 
the  necessary  number  of  water  districts  and  the  ap- 
pointment of  a  water-master  for  each  district.  It 
states  that  the  superintendent  shall  have  general  con- 
trol over  the  water-masters  of  the  several  districts 
within  his  division,  execute  laws  relative  to  the  dis- 
tribution of  water,  perform  such  other  functions  as 
shall  be  assigned  to  him,  and  have  authority  to  make 
such  reasonable  regulations  to  secure  the  equal  and 
fair  distribution  of  water  in  accordance  with  the  deter- 
mined rights  as  may  be  needed  in  his  division,  not  in- 
consistent with  the  laws  of  the  state.  His  actions  are 
subject  to  appeal  to  the  board  of  control,  which  is 
composed  of  the  state  engineer  and  two  division  super- 
intendents, who,  under  such  regulations  as  may  be 
prescribed  by  law,  are  given  supervision  over  the 
application,  distribution  and  division  of  the  waters  of 
the  state,  and  the  several  officers  concerned  therewith. 
The  decisions  of  the  board  are  subject  to  revision  and 
confirmation  by  the  courts.  Whenever  a  petition 
signed  by  one  or  more  users  of  water  on  a  stream  is 
filed  with  the  board  of  control,  requesting  the  deter- 
mination of  the  relative  rights  of  the  various  claim- 
ants to  the  waters  of  such  stream,  it  is  made  the  duty 
of  the  board,  if  upon  investigation  it  finds  the  facts 
and  conditions  such  as  to  justify,  to  make  a  determina- 
tion of  such  rights  and  to  fix  a  time  for  the  beginning 
of  the  taking  of  testimony  and  the  making  of  such  ex- 
aminations as  will  enable  it  to  determine  the  rights 
of  the  various  claimants.  In  case  suit  is  brought  in 
any  of  the  Circuit  Courts  of  the  state  for  the  adjudica- 
tion of  the  right  to  the  use  of  the  water,  it  may,  in  the 
discretion  of  the  court,  be  transferred  to  the  board  for 
consideration,  as  provided  by  the  act.  In  case  the 
board  concludes  to  proceed  with  the  determination  of 
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the  rights  of  various  claimants  to  water  on  any  stream, 
it  is  required  to  give  notice  by  publication  of  the  date 
when  the  state  engineer  will  begin  investigating  the 
flow  of  the  stream  and  the  ditches  diverting  water 
therefrom,  and  the  time  and  place  where  the  division 
superintendent  will  begin  the  taking  of  testimony. 
Service  of  such  notice  is  required  to  be  made  by  regis- 
tered mail  on  each  person,  firm  or  corporation  claim- 
ing a  right  to  use  any  of  the  water  of  the  stream,  or 
owning  or  being  in  possession  of  lands  bordering  on 
or  having  access  thereto,  in  so  far  as  they  can  reason- 
ably be  ascertained,  which  notice  must  be  mailed  at 
least  30  days  prior  to  the  date  of  the  making  of  the 
investigation  and  the  taking  of  testimony.  With  each 
notice  sent  by  registered  mail,  a  blank  form  is  required, 
on  which  the  claimant  or  owner  is  required  to  state  in 
writing  the  particulars  necessary  for  the  determina- 
tion of  his  rights  to  the  water  to  which  he  lays  claim, 
including  his  name  and  address,  the  nature  of  the  right 
or  use  on  which  the  claim  is  based,  the  time  of  its  initia- 
tion or  the  commencement  of  such  use.  If  distributing 
works  are  required,  the  date  of  the  beginning  and  com- 
pletion of  the  construction  and  enlargements  must  be 
stated,  the  dimensions  of  the  ditch,  the  date  when 
water  was  first  used  for  irrigation  or  for  beneficial 
purposes,  and,  if  used  for  irrigation,  the  amount  of 
land  reclaimed  first  and  subsequent  years  with  the 
dates  of  reclamation,  the  amount  and  general  location 
of  the  land  such  ditch  is  intended  to  irrigate,  the 
character  of  the  soil,  the  kinds  of  crops  cultivated, 
and  such  other  facts  as  will  show  compliance  with  the 
laws  in  acquiring  the  right.  This  statement  is  re- 
quired to  be  verified.  Any  claimant  served  with  no- 
tice who  fails  to  appear  and  submit  proof  of  this  claim 
as  required  shall  be  barred  from  subsequently  assert- 
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ing  any  rights  theretofore  acquired.  At  the  time  fixed 
in  the  notice,  the  state  engineer  or  his  assistant  is  to 
make  an  examination  of  the  stream  and  the  works 
diverting  water  therefrom,  measure  the  discharge  of 
the  stream,  the  carrying  capacity  of  the  various  ditches 
and  canals,  an  approximate  measurement  of  the  land 
irrigated  or  susceptible  of  irrigation  from  the  various 
ditches  and  canals,  and  such  other  data  and  informa- 
tion as  may  be  essential  to  the  proper  understanding 
of  the  relative  rights  of  the  parties  interested.  These 
observations  and  measurements  are  to  be  reduced  to 
writing  and  made  a  matter  of  record  in  the  office  of 
the  state  engineer.  It  shall  be  his  duty  to  make  or 
cause  to  be  made  a  map  or  plat  showing  with  substan- 
tial accuracy  the  course  of  the  stream,  the  location  ^of 
each  ditch  or  canal  diverting  water  therefrom,  and  the 
legal  subdivisions  of  lands  which  have  been  irrigated, 
or  which  are  susceptible  of  irrigation  from  the  ditches 
and  canals  already  constructed.  At  the  date  named  in 
the  notice,  the  division  superintendent  is  required  to 
begin  taking  testimony  and  continue  the  same  until 
completion.  He  shall  give  notice  by  registered  mail  to 
the  various  claimants  that  at  a  time  and  place  named 
all  the  evidence  will  be  opened  for  inspection  for  a 
specified  length  of  time  by  the  various  claimants  and 
owners. 

Any  claimant  desiring  to  contest  any  of  the  rights 
of  any  person,  firm,  corporation  or  association  which 
has  submitted  its  evidence  may,  within  five  days  after 
the  expiration  of  the  time  fixed  in  the  notice  for  the 
public  inspection  of  the  evidence,  notify  the  superin- 
tendent in  writing  of  the  grounds  of  his  proposed  con- 
test, and  the  superintendent  is  thereupon  required  to 
fix  a  time  for  the  hearing  of  such  contest  before  him, 
and  to  notify  the  interested  parties,  which  notice  and 
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the  return  thereof  shall  be  made  in  the  same  manner 
as  summonses  are  served  in  civil  actions  in  the  Cir- 
cuit Courts.  He  may  adjourn  the  hearing  from  time 
to  time,  and  is  authorized  to  issue  subpoenas  to  compel 
witnesses  to  attend  and  testify  in  such  matters,  the 
evidence  to  be  confined  to  the  subjects  enumerated  in 
the  notice  of  contest.  After  the  evidence  has  all  been 
taken  the  superintendent  is  required  to  transmit  the 
same  to  the  office  of  the  board  of  control.  As  soon 
as  practicable  after  the  necessary  data  have  been 
compiled  by  the  state  engineer  and  the  evidence  filed, 
it  is  made  the  duty  of  the  board  to  cause  to  be  entered 
of  record  in  its  office  findings  of  fact  and  an  order 
determining  and  establishing  the  several  rights  to  the 
waters  of  the  stream.  The  original  evidence  and 
certified  copies  of  the  observations,  measurements  and 
maps,  of  record  in  the  state  engineer's  office,  together 
with  a  copy  of  the  determination  and  findings  certified 
to  by  the  secretary  of  the  board,  shall  be  filed  with 
the  clerk  of  the  Circuit  Court  wherein  the  determina- 
tion is  to  be  heard,  and  a  certified  copy  of  such  order 
of  determination  and  findings  shall  be  filed  with  the 
county  clerk  in  every  county  on  which  the  stream  or 
any  portion  of  a  tributary  is  situated.  The  board 
shall  thereupon  procure  an  order  from  the  court  fix- 
ing a  time  at  which  the  matter  shall  be  heard.  A  cer- 
tified copy  of  the  order  shall  be  forwarded  to  the 
secretary  of  the  board,  and  he  shall  immediately  send 
a  notice  of  such  hearing  by  registered  mail  to  each 
claimant  or  owner  \^ho  has  appeared  in  the  proceed- 
ing. Proof  of  the  service  of  such  notice  shall  be  made 
and  filed  with  the  Circuit  Court  by  such  secretary. 
The  determination  of  the  board  shall  be  in  full  force 
and  effect,  unless  stayed  by  the  giving  of  a  bond  as 
provided  in  the  act.    Section  26  provides  that  after 
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filing  the  evidence  and  order  in  the  Circuit  Court  the 
proceeding  shall  be  as  nearly  as  may  be  like  that  in  a 
suit  in  equity,  except  that  it  may  be  heard  and  decided 
and  a  decree  entered  in  vacation.  At  any  time  prior 
to  the  hearing  provided  for  by  Section  6648,  L.  0.  L., 
as  amended  in  1913,  any  person  may  file  exceptions 
to  the  findings  and  order  of  the  board,  but  if  none  are 
filed,  the  court  is  to  enter  a  decree  affirming  the  deter- 
mination of  the  board.  If  exceptions  are  filed,  the 
court  at  a  fixed  time  shall  hear  all  parties,  and  the 
board  of  control  may  appear  on  behalf  of  the  State  of 
Oregon,  either  by  a  member  of  such  board  or  by  the 
Attorney  General.  A  copy  of  the  exceptions  shall  be 
served  upon  each  claimant  who  is  an  adverse  party. 

All  parties  are  entitled  to  be  heard  by  counsel  on 
the  consideration  of  the  exceptions  to  the  findings. 
The  court  may,  if  necessary,  remand  the  matter  for 
further  evidence  or  consideration  by  the  board.  Im- 
mediately upon  the  entering  of  a  decree  by  the  Cir- 
cuit Court,  the  clerk  is  required  to  transmit  a  copy 
thereof  to  the  board  of  control,  and  it  is  the  duty  of 
the  state,  engineer  to  forthwith  issue  the  necessary  in- 
structions to  the  water  superintendent  and  master  for 
its  enforcement. 

Within  six  months  of  the  date  of  the  decree,  or,  if 
appealed  from,  within  six  months  from  the  decision 
of  the  Supreme  Court,  the  board  of  control,  or  any 
party  interested,  may  apply  to  the  Circuit  Court  for 
a  rehearing.  The  determination  of  the  board  of  con- 
trol as  confirmed  or  modified  by  the  court  is  made  con- 
clusive as  to  all  prior  rights  and  the  rights  of  all  ex- 
isting claimants  upon  the  stream  or  body  of  water, 
lawfully  embraced  in  such  determination.  It  is  made 
the  duty  of  the  secretary  of  the  board  to  issue  to  each 
person,  corporation  or  association  represented  in  such 
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determine  the  time  within  which  the  water  must  be  devoted  to  a  bene- 
ficial UBO)  and  subdivision  5,  providing  that  the  right  of  any  person, 
association  or  corporation  to  take  and  use  water  shall  not  be  impaired 
by  the  act  where  appropriations  have  been  previously  initiated  and  the 
appropriators  in  good  faith  commenced  the  construction  of  works  and 
prosecuted  their  work  diligently  and  continuously  to  completion,  where 
an  appropriator  has  commenced  the  construction  of  works  and  prose- 
cuted them  in  good  faith,  a  dela^  caused  by  litigation  and  efforts  to 
obtain  a  right  of  way  for  irrigation  ditches  and  reservoirs,  failure  of 
the  state  engineer  to  act  upon  an  application  for  a  permit  to  appro- 
priate water,  and  construction  of  Section  66  of  the  act,  providing  that 
it  shall  be  a  misdemeanor  to  use,  store  or  divert  water  till  after  the 
issuance  of  the  permit,  as  forbidding  procedure  until  the  permit  was 
granted,  is  not  ground  for  forfeiture  of  rights. 

Waters  and  WatercooTBas— Irrigation — Time  for  Application  of  Water. 

37.  Under  Laws  of  1909,  page  341,  Section  70,  subdivision  6,  pro- 
viding that  the  board  of  control  may,  on  application  of  an  appro- 
priator, where  actual  construction  work  was  commenced  prior  to  the 
passage  of  the  act,  grant  a  reasonabler  time  after  the  construction  of 
the  works  or  canal  or  ditch  for  the  application  of  the  water  to  a  bene- 
ficial use,  where  the  construction  of  irrigation  works  was  commenced 
before  the  passage  of  the  act  and  $112,000  was  invested  therein,  five 
years  will  be  allowed  for  the  application  of  the  water  to  a  beneficial 
use. 

Waters  and  Water€0iir8es--Water  Bights — ^Determination— Award  to 
Tenant. 

38.  Where  a  water  right  is  awarded  to  the  owner  of  land,  it  is  not 
necessary  that  an  award  should  be  made  to  the  lessee  thereof. 

Waters  and  Waterconrses— Water  Bights— Determination. 

39.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
show  that  water  had  been  applied  to  a  beneficial  use  by  claimant, 
though  according  to  wasteful  method  then  in  vogue. 

Waters  and  Watercourses — ^Water  Bights — ^Method  of  Use. 

40.  While  the  crude  and  wasteful  manner  of  irrigation  formerly 
in  vogue  must  be  replaced  by  modern,  economical  methods,  the  ancient 
means  used  for  applying  water  is  not  a  reason  for  forfeiting  the  right 
to  a  sufficient  amount  to  irrigate  the  land  in  a  proper  manner. 

Waters  and  Waterconrses— Water  Bights— Detennln»tion— Decree. 

41.  Where  a  decree  in  a  proceeding  to  determine  water  rights 
awarded  water  for  a  tract  to  two  different  claimants,  it  should  be 
modified  to  exclude  one  of  them. 

Waters  and  Watercourses — Water  Bights — ^Determination — ^Evidence. 

42.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
show  a  claimant  entitled  to  an  award  of  water  for  32  acres,  instead 
of  40  acres  as  allowed  by  the  decree. 

Waters  and  Watercourses — Water  Bights— Priority. 

43.  Where  the  owners  of  a  tract  made  an  irrigation  ditch  in  1873, 
but  did  not  apply  water  to  a  portion  afterward  sold  to  a  claimant 
until  1882,  and  it  does  not  appear  that  they  intended  to  use  the  water 
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upon  BQch  portion  till  about  1882,  the  purchaser  was  properly  awarded 
a  priority  as  of  1882  only. 

[As  to  prescriptiye  title  to  water,  see  note  in  93  Am.  St.  Bep. 
711.] 

Wat«n  and  WatercourBes — ^Water  Bi^t»— Priority. 

44.  Where  the  filing  of  a  notice  of  water  rights  under  which  an 
association  claims  was  permitted  to  lapse  for  failure  to  commence 
active  construction  or  continue  it  with  reasonable  diligence,  and  the 
applications  of  the  association  were  filed  with  the  state  engineer  on 
July  27,  1909,  but  an  appropriation  by  an  irrigation  company  of  April 
7,  1908,  is  valid  and  covers  the  surplus  waters  of  the  stream  during 
each  season,  the  water  board  properly  refused  a  permit  to  the  associa- 
tion. 

WatWB  and  Watercoarsea — ^Water  Bights— Determination — Evidence. 

45.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
sustain  the  decree  changing  the  relative  priority  of  individual  claim- 
ants and  an  irrigation  company. 

[As  to  priority  to  use  of  water  of  irrigation  company,  see  note 
in  Ann.  Cas.  1913D,  625.] 

Waten  and  Wateroourges— Water  Bights — Measnrements. 

46.  The  water  of  various  users,  the  rights  to  which  are  adjudicated, 
should  be  measured  at  the  headgate  or  intake  of  each  water  user's 
lateral  or  service  ditch.  * 

Waters  and  Watercourses— Water  Bights— MeasoreuMnts. 

47.  The  waters  from  a  river  deposited  in  a  creek  through  a  ditch 
and  afterward  used  by  a  claimant  should  be  measured  where  they 
usually  emptied  into  the  creek,  the  place  of  measurement  to  be  changed 
only  by  the  water-master  on  authority  of  the  water  board. 

Waters  and  Waterconraas  —  Water  Bights  —  Determlnaticm  —  Olerical 
Errors. 

48.  Clerical  errors  in  the  adjudication  of  water  rights  should  be  cor- 
rected by  the  water  board  upon  its  original  records  so  as  to  show  the 
correction  made,  and  by  what  authority,  and  the  proceedings  will  be 
referred  to  the  water  board  with  authority  to  make  such  corrections 
within  three  months  from  entry  of  the  final  decree  in  the  trial  court. 

ON  EEHEARING. 
Waters  and  Wataroonnes— Water  Bights— Appropriation— Pxloritiea. 

49.  Where  in  1873  an  irrigation  ditch  was  constructed  to  a  creek, 
and  in  1877  the  ditch  was  taken  out  of  the  creek  a  quarter  of  a  mile 
below  where  it  emptied  into,  and  constructed  beyond,  the  appropria- 
tion not  being  at  first  made  for  any  land  farther  down  than  the  creek, 
the  lands  served  by  it  to  the  creek  are  entitled  to  a  date  of  relative 
priority  as  of  1873,  and  those  served  from  the  extension  as  of  1877. 

Waters  and  Watercourses — ^Bight  to  Appropriate— Abandonment — ^De- 
termination. 

50.  Under  Section  6546,  L.  O.  L.,  declaring  abandonment  of  right 
to  appropriate  water  to  be  one  of  fact  to  be  tried  and  determined  as 
such,  it  does  not  take  place  as  a  matter  of  law  without  a  trial  of  the 
facts. 
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pany  and  the  Lower  Willow  Creek  Water  Users'  As- 
sociation, joining  in  their  brief,  contend:  (1)  That  the 
act  of  1909,  known  as  the  ** Water  Code,"  is  in  viola- 
tion of  Section  1,  Article  VII,  of  the  state  Constitu- 
tion; (2)  that  it  undertakes  to  vest  judicial  power 
in  a  tribunal  and  officers  not  recognized  by  the  Con- 
stitution. It  is  evident  that  in  the  enactment  of  the 
Water  Code,  the  state  being  interested  in  providing 
a  system  for  the  regulation  of  the  use  of  the  water 
and  for  the  determination  of  existing  rights  thereby 
exercised  the  police  power  of  the  state  in  order  to 
provide  a  complete  system  of  state  control,  in  the 
regulation  of  the  diversion  and  use  of  the  water,  and 
a  means  for  having  a  record  made  of  the  rights  to 
the  same,  for  much  the  same  purpose  as  records  of 
title  to  real  estate  are  provided :  Cookinham  v.  Lewis, 
58  Or.  484,  498  (114  Pac.  88,  115  Pac.  342);  Wattles 
V.  Baker  County,  59  Or.  255,  261  (117  Pac.  417) ;  In 
re  Silvies  River  (D.  C),  199  Fed.  495;  Montezmna 
Canal  Co.  v.  Smithville  Canal  Co.,  218  U.  S.  317  (54 
L.  Ed.  1074,  31  Sup.  Ct.  Rep.  67) ;  Farm  Investment 
Co.  V.  Carpenter,  9  Wyo.  110  (61  Pac.  258,  87  Am.  St. 
Rep.  918,  50  L.  R.  A.  747) ;  Farmers'  Independent 
Ditch  Co.  V.  Agricultural  Ditch  Co.,  22  Colo.  513  (45 
Pac.  444,  55  Am.  St.  Rep.  149) ;  Hoge  v.  Eaton  (C.  C), 
135  Fed.  411.  The  statute  prescribing  the  duties  to 
be  performed  by  the  water  board  and  its  members  in 
their  respective  official  capacities  in  a  determination 
of  water  rights  does  not  confer  judicial  powers  or 
duties  upon  the  board  or  such  officers  in  any  sense  as 
indicated  by  the  Constitution.  Their  duties  are  execu- 
tive or  administrative  in  their  nature.  In  proceedings 
under  the  statute  the  board  is  not  authorized  to  make 
determinations  which  are  final  in  character.  Their 
findings  and  orders  are  prima  facie  final  and  binding 
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until  changed  in  some  proper  proceeding.  The  find- 
ings of  the  board  are  advisory  rather  than  authorita- 
tive. It  is  only  when  the  courts  of  the  state  have 
obtained  jurisdiction  of  the  subject  matter  and  of  the 
persons  interested  and  rendered  a  decree  in  the  matter 
determining  such  rights  that,  strictly  speaking,  an  ad- 
judication or  final  determination  is  made.  It  might 
be  said  that  the  duties  of  the  water  board  are  quasi 
judicial  in  their  character.  Such  duties  may  be  de- 
volved by  law  on  boards  whose  principal  duties  are 
administrative.  As  said  in  Reetz  v.  Michigarij  188 
U.  S.  505,  507  (47  L.  Ed.  563,  23  Sup.  Ct.  Rep.  390, 
391): 

'^Indeed,  it  not  infrequently  happens  that  a  full 
discharge  of  their  duties  compels  boards,  or  officers 
of  a  purely  ministerial  character,  to  consider  and  de- 
termine questions  of  a  legal  nature.  Due  process  is 
not  necessarily  judicial  process.  * ' 

Many  executive  officers,  even  those  commonly  known 
as  purely  administrative  officers,  act  judicially  in  the 
performance  of  their  official  duties,  and  in  so  doing 
do  not  exercise  judicial  powers  as  the  words  are 
commonly  used  and  as  they  are  used  in  the  organic  act 
in  conferring  judicial  powers  upon  specified  tribunals : 
State  V.  Corvallis  d  E,  R.  R,,  59  Or.  450  (117  Pac.  980) ; 
Patterson  v.  N.  T.  Co.,  170  111.  App.  501,  511;  People 
V.  Hasbrouck,  11  Utah,  291  (39  Pac.  918).  In  Wash- 
ington the  public  utilities  act  was  held  not  to  confer 
judicial  or  legislative  powers  upon  administrative 
officers :  State  v.  Superior  Court,  67  Wash.  37  (120  Pac. 
861,  Ann.  Cas.  1913D,  78).  In  Wisconsin  the  indus- 
trial commission  was  held  to  be  an  administrative  body, 
the  court  saying : 

**It  is  an  administrative  body  or  arm  of  the  govern- 
ment, which  in  the  course  of  its  administration  of  a 
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law  is  empowered  to  ascertain  some  questions  of  fact 
and  apply  the  existing  law  thereto,  and  in  so  doing 
acts  qiuisi  judicially ;  but  it  is  not  thereby  vested  with 
judicial  power  in  the  constitutional  sense":  Borgnis 
V.  Folk  Co,,  147  Wis.  358  (133  N.  W.  219,  37  L.  R.  A. 
(N.  S.)  489). 

See  Stettler  v.  O'Hara,  69  Or.  519  (139  Pac.  743). 
The  duties  of  the  board  of  control  are  similar  to  those 
of  a  referee  appointed  by  the  court.  The  powers  and 
duties  of  the  three  principal  divisions  of  the  state 
government,  legislative,  executive  find  judicial,  are 
necessarily  sometimes  blended  to  a  limited  extent. 
The  preservation  of  lines  between  them  is  the  funda- 
mental idea  in  the  organic  act,  and  the  continuance  of 
regulated  liberty  depends  on  maintaining  these  bound- 
aries: Willoughby  on  the  Constitution,  Vol.  2,  §742; 
Biggs  v.  McBride,  17  Or.  640,  648  (21  Pac.  878,  5 
L.  R.  A.  115).  Delegation  of  powers  to  boards  or 
commissions  has  generally  been  sustained  by  the  courts 
throughout  the  country :  Oregon  R.  <&  N.  Co.  v.  Camp- 
bell (CO.),  173  Fed.  957;  Portland  Ry.,  L.  d  P.  Co, 
V.  Railroad  Commission,  56  Or.  468  (105  Pac.  709,  109 
Pac.  273). 

The  separation  of  the  powers,  both  state  and  na- 
tional, has  not  been  complete.  The  practical  neces- 
sities of  eflBcient  government  prevent  a  complete  de- 
fined division.  It  has  been  necessary  to  vest  in  each 
department  certain  powers  which  primarily  should  not 
belong  to  it.  Courts  establish  rules  of  practice  to 
govern  procedure  therein,  and  thereby  in  a  certain 
sense  exercise  legislative  functions;  they  appoint  of- 
ficers, in  reality  executive  acts.  Courts  have  no  hesita- 
tion in  performing  ministerial  acts  if  such  are  inciden- 
tal to  the  exercise  of  their  proper  judicial  functions. 
Legislation  of  recent  years  creating  commissions  for 
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various  purposes  such  as  regulating  rates  of  public 
utilities  is  a  familiar  instance  of  the  overlapping  of 
governmental  functions.  In  many  respects  these  acts 
provide  for  the  performance  of  duties  by  administra- 
tive boards  judicial  in  their  nature  or  qitasi  judicial. 
Unless  the  suit  is  first  commenced  in  court  and  the 
cause  referred  to  the  board  under  Section  6635,  L.  0.  L., 
the  proceedings  before  the  board  are  not  initiated  by 
the  filing  of  a  complaint  or  pleading  setting  up  the 
rights  claimed.  A  mere  request  is  made  by  one  or 
more  water  users  upon  a  stream.  The  board  is  re- 
quired to  make  an  investigation  to  ascertain  whether 
or  not  the  conditions  justify  proceeding.  In  order  to 
obtain  injunctive  relief  or  to  exercise  the  right  of 
eminent  domain,  resort  must  be  had  to  the  courts.  In 
a  proceeding  before  the  board,  provision  is  made  for 
an  impartial  examination  and  measurement  of  the 
water  in  a  stream,  of  the  ditches  and  canals,  and  of  the 
land  susceptible  of  irrigation,  and  for  the  gathering  of 
other  essential  data  by  the  state  engineer,  including  the 
preparation  of  maps,  all  to  be  made  a  matter  of  record 
in  the  office  of  the  state  engineer,  as  a  foundation  for 
such  hearing  and  to  facilitate  a  proper  understanding 
of  the  rights  of  the  parties  interested.  Under  the  old 
procedure  such  information  was  often  omitted.  When 
measurements  were  made  by  the  various  parties  to  a 
suit  they  were  nearly  always  made  by  diflF erent  methods 
and  were  conflicting.  The  other  evidence  in  regard 
thereto,  being  mere  estimates,  rendered  a  determina- 
tion extremely  difficult  for  the  court  and  of  question- 
able accuracy  and  value  when  made.  To  accelerate 
the  development  of  the  state,  to  promote  peace  and 
good  order,  to  minimize  the  danger  of  vexatious  con- 
troversies wherein  the  shovel  was  often  used  as  an 
instrument  of  warfare,  and  to  provide  a  convenient 
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way  for  the  adjustment  and  recording  of  the  rights 
of  the  various  claimants  to  the  use  of  the  water  of  a 
stream  or  other  source  of  supply  at  a  reasonable  ex- 
pense, the  state  enacted  the  law  of  1909,  thereby  to  a 
limited  extent  calling  into  requisition  its  police  power. 
By  proceeding  in  accordance  with  the  statute,  when 
the  matter  is  presented  to  the  court  for  judicial  action, 
it  is  in  an  intelligibte  form.  The  water  board  and 
state  may  then  be  represented  by  counsel.  Liberal 
provision  is  made  for  all  interested  parties  to  be  noti- 
fied and  heard. 

In  the  proceeding  under  consideration  we  are  not 
to  pass  upon  the  right  of  any  parties  except  those 
whom  the  record  shows  to  have  been  duly  served  with 
process  or  to  have  appeared  in  the  proceeding :  Lefflng- 
well  V.  Lane  County,  64  Or.  144,  151  (129  Pac.  538). 
About  93  persons  and  corporations  have  submitted 
their  claims  for  adjudication.  Mr.  Justice  Bean  uses 
the  following  language  in  the  case  of  In  re  Silvies 
River  (D.  C),  199  Fed.  501: 

**Now  the  preliminary  proceedings  before  the  state 
board  of  control,  in  taking  testimony  and  making  find- 
ings of  fact  concerning  the  rights  of  the  various  claim- 
ants to  the  waters  of  a  given  stream,  are,  in  my  judg- 
ment, not  judicial,  but  rather  administrative.'' 

2,  3.  Presumptions  are  in  favor  of  the  validity  of 
the  act.  A  fair  construction  will  give  nearly  all  of 
its  provisions  force  and  effect.  That  a  construction 
which  will  tend  to  such  an  attainment  should  be  given 
a  statute  is  a  well-settled  principle  of  law. 

Article  III,  Section  1,  of  the  Constitution  is  as  fol- 
lows: 

**The  powers  of  the  government  shall  be  divided  into 
three  separate  departments — the  legislative,  the  execu- 
tive, including  the  administrative,  and  the  judicial; 
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and  no  person  charged  with  oflBcial  duties  under  one 
of  these  departments  shall  exercise  any  of  the  functions 
of  another,  except  as  in  this  Constitution  expressly  pro- 
vided. ' ' 

Article  VII,  Section  1,  of  the  Constitution,  as 
amended  November  8, 1910  (Laws  1911,  p.  7),  provides 
in  part  that: 

**The  judicial  power  of  the  state  shall  be  vested  in 
one  Supreme  Court  and  in  such  other  courts  as  may 
from  time  to  time  be  created  by  law.'* 

The  statute  in  question  does  not  contravene  either 
of  these  sections  of  our  organic  law. 

The  law  of  1909  has  been  recognized  by  this  court 
as  having  force  in  the  following  cases :  Cookinham  v. 
Lewis,  58  Or.  484  (114  Pac.  88, 115  Pac.  342) ;  Wattles 
V.  Baker  County,  59  Or.  255  (117  Pac.  417);  Pacific 
Livestock  Co.  v.  Davis,  60  Or.  258  (119  Pac.  147) ;  Prin- 
gle  Falls  Electric  P.  Co.  v.  Patterson,  65  Or.  474  (128 
Pac.  820,  132  Pac.  527);  Clay  pool  v.  D'Neill,  65  Or. 
511  (133  Pac.  349);  In  re  Schollmeyer,  69  Or.  210 
(138  Pac.  211).  The  statute  has  also  been  given  effect 
in  several  cases  by  the  United  States  Court  for  the 
District  of  Oregon. 

4.  It  is  next  urged  by  these  two  appellants  that  the 
act  is  in  violation  of  Article  IV,  Section  20,  requiring 
that: 

m 

**  Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title.'* 

It  is  not  essential  that  the  legislative  title  to  an  act 
shall  specify  with  particularity  all  the  different  pro- 
visions of  the  act.  It  is  suflBcient  if  the  general  sub- 
ject of  the  act  is  contained  in  the  title  and  is  a  fair 
index  to  the  legislation  proposed,  and  if  all  the  pro- 
visions of  the  act  are  germane  to  such  subject  and  do 
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not  relate  to  matters  wholly  foreign  thereto:  Clem- 
mensen  v.  Peterson,  35  Or.  47  (56  Pac.  1015) ;  Spaid- 
ding  Logging  Co.  v.  Independence  Imp.  Co.,  42  Or.  394 
(71  Pac.  132). 

5.  The  title  to  the  act  set  out  above  is  sufficiently- 
broad  to  embrace  within  the  terms  of  the  act  any  pro- 
vision which  the  legislature  had  the  power  to  enact 
relating  to  a  system  for  the  regulation,  control,  dis- 
tribution, use  and  right  to  the  use  of  water,  and  for  a 
determination  of  rights  thereto :  State  v.  Shaw,  22  Or. 
288  (29  Pac.  1028) ;  State  v.  Portland  Gen.  Elec.  Co., 
52  Or.  502  (95  Pac.  722, 98  Pac.  160) ;  Escott  v.  Crescent 
Coal  &  Nav.  Co.,  56  Or.  190  (106  Pac.  452).  As  we 
view  it,  the  signification  and  not  the  validity  of  the 
main  provisions  of  the  act  is  the  chief  question. 

6,  7.  It  is  claimed,  also,  that  the  act  is  in  contraven- 
tion of  the  constitutional  provision  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law. 
This  indispensable  constitutional  safeguard  should 
be  carefully  applied  and  never  infringed  upon.  If 
any  clause  of  the  act  in  question  is  not  in  consonance 
therewith,  its  effect  should  be  eliminated,  or  else  it 
should,  if  consistent,  be  given  an  application  in  con- 
formity with  the  letter  and  spirit  of  the  organic  law. 
The  first  section  of  the  act  declares  that  nothing  therein 
contained  shall  be  so  construed  as  to  take  away  or 
impair  the  vested  right  of  anyone  to  any  water;  and 
Section  70,  subdivision  1,  is  to  the  same  effect.  Any  ap- 
propriation of  water  under  the  provisions  of  the  act 
is  thereby  made  subject  to  such  condition.  In  the 
absence  of  such  legislative  announcement  the  law- 
makers have  no  power  to  destroy  such  a  right  The 
main  purpose  of  the  law  is  to  protect  water  rights  and 
to  promote  the  utilization  of  the  same.  The  right 
to  the   use   of  water  is   a   valuable  property   right 
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guaranteed  to  every  citizen.  It  cannot  be  arbitrarily 
nor  unreasonably  interfered  with  by  the  legislative 
department  of  the  state. 

8.  Water  rights,  like  all  other  rights,  are  subject  to 
such  reasonable  regulations  as  are  essential  to  the 
general  welfare,  peace  and  good  order  of  the  citizens 
of  the  state,  to  the  end  that  the  use  of  water  by  one, 
however  absolute  and  unqualified  his  right  thereto, 
shall  not  be  injurious  to  the  equal  enjoyment  of  others 
entitled  to  the  equal  privilege  of  using  water  from  the 
same  source,  nor  injurious  to  the  rights  of  the  public: 
State  V.  Mvller,  48  Or.  252  (85  Pac.  855,  120  Am.  St. 
Bep.  88, 11  Ann.  Cas.  88) ;  Muller  v.  Oregon,  208  U.  S. 
412  (56  L.  Ed.  834,  28  Sup.  Ct.  Rep.  324) ;  Common- 
wealth  V.  Alger,  7  Cush.  (Mass.)  53,  84. 

**It  is  within  the  undoubted  power  of  state  legis- 
latures to  pass  recording  acts  by  which  the  elder 
grantee  shall  be  postponed  to  a  younger,  if  the  prior' 
deed  is  not  recorded  within  the  limited  time" :  Jackson 
ex  dem.  Hart  v.  Lamphire,  3  Pet.  280,  7  L.  Ed.  679; 
Farm  Invest.  Co.  v.  Carpenter,  9  Wyo.  110  (61  Pac. 
258,  87  Am.  St.  Rep.  918,  50  L.  R.  A.  747) ;  White  v. 
Farmers'  High  Line  Canal  S  Reservoir  Co.,  22  Colo. 
191  (43  Pac.  1028,  31  L.  R.  A.  828). 

9.  The  requirements  of  the  statute  that  water  users 
upon  due  notice  shall  take  measures  for  the  ascer- 
tainment, certifying  and  recording  of  their  water 
rights  are  not  arbitrary,  unreasonable  nor  unduly 
burdensome.  The  main  provisions  of  the  law  should 
be  enforced.  They  are  salutary  and  in  the  inter  st 
of  an  orderly  regulation  of  the  use  of  water  to  be 
made  by  skilled  officers  who  have  peculiar  knowledge 
in  that  line. 

10-12.  The  objections  to  the  process  are  evidently 
directed  to  that  part  of  Section  34  referring  to  persons 
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who  are  interested  in  the  water  of  a  stream  upon  which 
an  investigation  and  determination  are  made,  upon 
whom  no  service  of  notice  is  had.  Section  33  in  effect 
declares  a  decree  of  the  court  confirming  a  determina- 
tion of  the  board  to  be  conclusive  as  to  claimants  law- 
fully embraced  in  the  determination.  This  declara- 
tion precludes  making  such  decree  or  order  of  deter- 
mination binding  and  conclusive  upon  any  except  those 
upon  whom  service  of  notice  has  been  made  pursuant 
to  the  statute.  Section  34  states  that  it  is  the  duty 
of  all  claimants  when  such  proceedings  are  instituted 
to  submit  proof  of  their  claims.  The  latter  part  of 
this  section,  particularly  referring  to  interested  par- 
ties who  have  not  been  served  with  notice,  provides 
that  such  parties  who  had  no  knowledge  or  notice  of 
the  pendency  of  the  proceedings  may  intervene  upon 
equitable  terms  at  any  time  within  one  year,  or  be  pre- 
cluded from  having  their  rights  adjudicated  in  such 
proceeding;  that  is,  the  words  **any  such  claimant'' 
who  fails  to  submit  proof  of  his  claim  and  is  barred 
and  estopped  from  subsequently  asserting  any  prior 
rights  refer  to  **  existing  claimants  upon  the  stream 
or  other  body  of  water  lawfully  embraced  in  the  de- 
termination,'' including  only  those  who  have  been  duly 
served  with  process.  Such  construction  renders  each 
clause  of  these  two  sections  efficacious.  The  statute 
requires  notice  of  the  time  of  the  investigation  of  a 
stream  by  the  state  engineer,  and  of  the  time  and 
place  of  taking  proof  of  claims  to  water,  service  to  be 
made  by  publication  and  registered  mail  30  days  prior 
to  the  examination  of  the  stream  or  the  taking  of  the 
testimony,  and  notice  by  registered  mail  of  the  time 
and  place  of  the  inspection  of  the  evidence,  and  the 
county  in  which  the  determination  will  be  heard  by  the 
Circuit  Court.    The  statute  also  requires  a  notice  of 
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contest,  stating  and  verifying  the  grounds  therefor, 
to  be  given  by  anyone  interested  desiring  to  contest 
any  of  the  rights  of  those  who  have  submitted  their 
evidence  to  the  superintendent.  That  oflBcer  is  di- 
rected to  notify  the  contestant  and  contestee  of  the 
time  and  place  of  the  hearing.  This  notice  must  be 
served  and  a  return  thereof  made  in  the  same  manner 
as  a  summons  is  served  and  returned  in  the  Circuit 
Courts ;  therefore  a  copy  of  the  notice  of  contest  must 
be  served  upon  the  contestee  with  the  notice  of  the 
hearing,  thus  informing  the  party  of  the  basis  of  the 
contest.  Under  the  amendment  of  1913,  notice  of  the 
time  and  place  of  the  hearing  of  the  determination  by 
the  Circuit  Court  must  be  given  by  the  secretary  of  the 
board  by  registered  mail  to  all  claimants  who  have 
appeared.  The  law  provides  that  the  proceedings  in 
the  courts  shall  be  as  nearly  as  may  be  like  those  in 
a  suit  in  equity.  Ample  provision  is  made  in  the  law 
for  a  notice  to  all  interested  parties,  and  that  they  may 
be  duly  heard  in  court.  It  is  not  necessary  that  no- 
tice be  given  of  each  step  in  the  proceedings. 

13.  It  is  objected  that  the  law  does  not  require  the 
superintendent  to  sign  the  notice,  but  we  do  not  so  con- 
strue the  statute.  An  unsigned  notice  is  not  a  notice 
within  the  purview  of  the  act. 

14.  Section  12  requires  that  the  notice  of  examina- 
tion of  the  stream  and  of  taking  testimony  shall  be 
published — 

*'in  two  issues  of  one  or  more  newspapers  having  gen- 
eral circulation  in  the  counties  in  which  such  stream 
is  situated,  the  last  publication  of  said  notice  to  be 
at  least  thirty  days  prior  to  the  beginning  of  taking 
testimony  by  said  division  superintendent,  or  for  the 
measurement  of  the  stream  by  the  state  engineer,  or 
his  assistant.  The  superintendent  taking  such  testi- 
mony shall  have  the  power  to  adjourn  the  taking  of 
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testimony  from  time  to  time  and  from  place  to  place, 
to  suit  the  convenience  of  those  interested.*' 

Exception  is  taken  for  the  reason  that  the  news- 
paper in  which  the  publication  is  made  is  not  required 
to  be  printed  in  the  county.  Section  57,  L.  0.  L.,  pro- 
viding for  the  publication  of  a  summons  does  not  make 
such  requirement.  The  substance  of  this  last-named 
section  has  been  in  force  ever  since  the  code  was 
adopted.  It  is  the  publication  of  the  notice  that  is  es- 
sential. The  place  where  the  printing  is  done  is  not 
a  matter  of  importance. 

15.  The  word  '* publish**  is  defined  as  **to  make  pub- 
lic; to  make  known  to  people  in  general  *  *  **:  Web- 
ster's Dictionary.  ''To  issue  *  *  to  put  into  circula- 
tion'*: 7  Words  and  Phrases,  5847. 

16.  It  would  seem  that  the  notice  by  registered  mail 
should  be  sent  to  the  person's  postoflfice  address,  as 
far  as  the  sanie  could  be  reasonably  ascertained,  in 
order  to  be  a  compliance  with  the  statute  in  this  re- 
spect. Our  established  practice  in  the  courts  aids  in 
construing  this  law.  The  manner  of  service  of  pro- 
cess is  regulated  by  statute. 

17.  It  is  within  the  province  of  the  legislature  to 
say  that  registered  mail  may  be  used  as  a  means  of 
conveying  a  notice,  when  publication  is  also  required, 
and  especially  where  in  case  of  dispute  a  notice  of 
contest  is  required  to  be  served  and  returned  the  same 
as  a  summons  in  an  action  in  the  courts:  Farm  In- 
vestment Co.  V.  Carpenter,  9  Wyo.  110  (61  Pac.  258, 
87  Am.  St.  Rep.  918,  50  L.  R.  A.  747) ;  Tyler  v.  Judges, 
etc.,  175  Mass.  71  (55  N.  E.  812,  51  L.  R.  A.  433); 
Town  of  Hinckley  v.  Kettle  River  Co.,  70  Minn.  105 
(72  N.  W.  835).  The  act  is  not  inimical  to  the  organic 
law  in  respect  to  due  process. 
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18.  In  addition  to  the  amount  allowed  it,  the  Eastern 
Oregon  Land  Company  claims  the  right  to  the  water 
of  Willow  Creek  for  the  purpose  of  overflowing  and 
irrigating  292.02  acres.  It  is  shown  by  the  testimony 
of  an  engineer  that  this  land  is  comparatively  level 
and  susceptible  of  irrigation  in  ordinary  seasons  by 
means  of  overflow,  without  any  particular  exertion  on 
the  part  of  the  company.  It  was  carefully  surveyed 
and  is  described  in  the  testimony.  The  overflow  of 
these  lands  is  analogous  to  a  crude  manner  of  irriga- 
tion much  the  same  as  the  method  adopted  by  other 
irrigators  on  this  stream  system  at  an  early  day,  when 
they  cut  ditches  and  allowed  the  water  to  flow  into 
the  sloughs  and  low  places  and  subirrigate  their  lands. 
It  is  unimportant  how  difficult  or  with  what  ease  water 
can  be  appropriated  for  irrigation.  It  is  tantamount 
to  a  beneficial  use  and  is  a  valuable  right  which  should 
not  be  ignored.  Subject  to  the  general  provision 
hereinafter  made  for  an  increase  during  the  flood  sea- 
son,  and  subject  to  the  rights  since  acquired  by  ad- 
verse  user  and  the  like,  and  antagonistic  thereto,  the 
company  should  equitably  be  allowed  the  usual  amount, 
3.65  second-feet  (date  of  relative  priority  1867),  from 
the  waters  of  Willow  Creek  for  the  irrigation  of  the 
following  lands:  45.60  acres  in  the  north  quarter  of 
the  north  quarter  of  section  23,  88.68  acres  in  sec- 
tion 5,  36  acres  in  section  13,  41  acres  in  section  25, 
all  in  township  16  south,  range  43  east,  W.  M.,  and 
80.74  acres  in  section  15,  township  17  south,  range 
44  east,  W.  M.  This  is  a  reasonable  use  of  the  water 
for  the  irrigation  of  such  lands.  We  deem  the  condi- 
tions as  to  these  lands,  as  shown  by  the  evidence,  to 
be  exceptional,  and  believe  the  right  of  all  will  in  this 
manner  be  conserved.  This  may  entail  the  expense 
of   installing   measuring    devices    and    slight    incon- 
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venience  of  trivial  consequence,  to  which  question  we 
have  already  alluded.  The  methods  relied  upon  by 
the  Eastern  Oregon  Land  Company  in  the  use  of 
water,  as  well  as  similar  use  made  by  other  irrigators 
in  former  years,  is  wasteful.  It  is  often  permitted 
as  a  privilege  and  not  as  a  right,  while  it  can  be  ex- 
ercised without  injury  to  anyone:  Hough  v.  Porter, 
51  Or.  318  (95  Pac.  732,  98  Pac.  1083,  102  Pac.  728). 
The  laws  of  the  state  and  public  policy  alike  demand 
that  all  waters  available  for  irrigation  purposes  must 
be  conserved  and  used  in  a  manner  that  will  permit 
of  the  highest  development  of  the  agricultural  and 
other  resources  of  the  state.  The  best  methods  for 
the  application  of  water  to  the  land  should  be  used. 
No  person  should  be  allowed  more  water  than  is  neces- 
sary when  applied  by  a  proper  system;  this,  in  order 
that  a  larger  area  may  be  made  productive  by  the 
extended  application  of  such  water.  All  the  rights 
adjudicated  in  these  proceedings  are  subject  to  this 
rule. 

19.  In  support  of  its  claim  the  company  contends  that 
the  law  of  riparian  rights  recognized  in  this  state  at 
the  time  the  appellants'  land  passed  out  of  the  govern- 
ment should  govern  their  rights,  and  cannot  be  affected 
by  appropriations  made  subsequent  to  that  time  except 
as  such  appropriation  rights  have  become  vested  by 
consent,  purchase  or  adverse  user. 

The  common-law  rule  as  to  a  riparian  owner  is  stated 
by  Chancellor  Kent  (3  Kent's  Commentaries,  §  439) 
as  follows: 

**  Every  proprietor  of  lands  on  the  banks  of  a  river 
has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands,  as  it 
was  wont  to  run  {cur r ere  solebat)  without  diminution 
or  alteration.     No  proprietor  has  a  right  to  use  the 


Feb.  1915  J  In  bb  Willow  Cree^.  623 

water,  to  the  prejudice  of  other  proprietors,  above  or 
below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a 
title  to  some  exclusive  enjoyment.  He  has  no  prop- 
erty in  the  water  itself,  but  a  simple  usufruct,  while 
it  passes  along,  ^Aqua  currit  et  debet  currere  ut  cur- 
rere  solehaV  is  the  language  of  the  law.  Though  he 
may  use  the  water  while  it  runs  over  his  land  as  an 
incident  to  the  land,  he  cannot  unreasonably  detain  it, 
or  give  it  another  direction,  and  he  must  return  it 
to  its  ordinary  channel  when  it  leaves  his  estate. ' ' 

This  rule  prevails  in  the  State  of  Oregon  only  to 
a  limited  extent.  The  old  rule  of  ** continuous  flow" 
has  been  changed  by  custom  and  crystallized  into  ex- 
press law  by  statute.  It  is  stated  in  effect  in  United 
States  V.  Rio  Grande  Irr.  Co.,  174  U.  S.  690,  702  (43 
L.  Ed.  1136,  19  Sup.  Ct.  Rep.  770),  that  this  rule  ob- 
tains in  those  states  in  the  United  States  which  have 
simply  adopted  the  common  law  It  is  also  true  un- 
doubtedly that  a  state  may  change  its  common-law 
rule  as  to  every  stream  within  its  dominion  and  per- 
mit the  appropriation  of  the  flowing  waters  for  such 
purposes  as  it  deems  wise.  In  the  absence  of  the  con- 
sent of  Congress  this  authority  is  limited:  (1)  So 
that  the  state  cannot  destroy  the  right  of  the  United 
States  to  water  necessary  for  beneficial  uses  for  gov- 
ernment property;  and  (2)  it  is  limited  by  the  superior 
power  of  the  general  government  to  prevent  inter- 
ference with  the  navigation  of  navigable  streams. 

In  1891  the  legislature  of  this  state  passed  an  act 
(Laws  1891,  p.  52)  declaring  that  the  use  of  the  waters 
of  the  lakes  and  running  streams  of  the  State  of 
Oregon  for  general  rental,  sale  or  distribution,  for 
purposes  of  irrigation,  for  household  and  domestic  con- 
sumption and  watering  livestock  upon  dry  land  of  the 
state  is  a  public  use  and  the  right  to  collect  rents  or  com- 
pensation for  such  use  of  the  water  is  a  franchise,  and 
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granting  to  corporations  organized  for  such  purposes 
the  right  to  appropriate  water  and  condemn  the  rights 
of  riparian  proprietors  upon  the  lake  or  stream  from 
which  such  appropriation  is  made.  This  right  to  con- 
demn has  been  exercised:  Umatilla  Irr.  Co.  v.  Barn- 
hart,  22  Or.  389  (30  Pac.  37). 

By  act  of  Congress,  July  26,  1866,  Chapter  262,  14 
Stat.  253,  Section  9,  (§  2339,  R.  S.  U.  S.,  7  Fed.  Stats. 
Ann.  1090, 1093,  U.  S.  Comp.  Stats.  1913,  §  4647),  when- 
ever  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing  or  other  purposes  have  vested  and  ac- 
crued by  priority  of  possession  and  are  acknowledged 
by  local  customs,  laws,  and  decisions  of  courts,  the 
same  are  recognized  and  protected.  This  act  estab- 
lished no  new  right.  The  practical  construction  of 
this  statute  has  been  that  as  long  as  the  land  be- 
longed to  the  United  States  the  water  flowing  over 
the  same  was  subject  to  appropriation  for  aiiy  of 
the  purposes  named  when  such  appropriation  was 
recognized  by  the  local  customs,  laws  or  decisions  of 
the  courts ;  but  if  the  water  was  not  so  appropriated, 
it  was  not  subject  to  appropriation  after  the  land  over 
which  it  flowed  became  private  property:  Davis  v. 
Chamberlain,  51  Or.  304,  315  (98  Pac.  154) ;  Broder 
V.  Water  Co.,  101 U.  S.  274  (25  L.  Ed.  790) ;  Rio  Grande 
Western  R.  R.  Co.  v.  Telluride  P.  <&  T.  Co.,  16  Utah, 
125,  137  (51  Pac.  146) ;  Benton  v.  Johncox,  17  Wash. 
277,  287  (49  Pac.  495,  61  Am.  St.  Rep.  912,  39  L.  R.  A. 
107) ;  Sturr  v.  Beck,  133  U.  S.  541  (33  L.  Ed.  761,  10 
Sup.  Ct.  Rep.  350). 

20.  By  act  of  March  3,  1877,  Chapter  107,  19  Stat 
377,  known  as  the  Desert  Land  Act,  6  Fed.  Stat.  Ann. 
392  (U.  S.  Comp.  Stats.  1913,  §§  4674r-4680),  it  was 
provided  in  part  as  follows : 
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''That  the  right  to  the  use  of  water  by  the  person 
so  conducting  the  same,  on  or  to  any  tract  of  desert 
land  of  640  acres,  shall  depend  upon  bona  fide  prior 
appropriation;  and  such  right  shall  not  exceed  the 
amount  of  water  actually  appropriated,  and  neces- 
sarily used  for  the  purpose  of  irrigation  and  reclama- 
tion; and  all  surplus  water  over  and  above  such  ac- 
tual appropriation  and  use,  together  with  the  water 
of  all  lakes,  rivers  and  other  sources  of  water  supply 
upon  the  public  lands  and  not  navigable,  shall  remain 
and  be  held  free  for  the  appropriation  and  use  of  the 
public  for  irrigation,  mining  and  manufacturing  pur- 
poses subject  to  existing  rights/' 

Title  to  the  land  of  the  Eastern  Oregon  Land  Com- 
pany passed  from  the  government  prior  to  this  act ; 
therefore  its  rights  are  not  affected  thereby:  Hough 
V.  Porter,  51  Or.  318  (95  Pac.  732,  98  Pac.  1083,  102 
Pac.  728). 

21.  It  is  said  by  Mr.  Judge  Bean,  in  the  case  of 
Eastern  Oregon  L.  Co.  v.  Willow  River  Land  db  Irr.  Co., 
decided  by  the  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon,  November  10,  1910,  187  Fed. 
466: 

*'The  general  doctrine  of  riparian  rights  is  too 
firmly  established  in  this  state  to  be  shaken  now  by 
judicial  decision.  It  is  useless  to  cite  authorities. 
The  riparian  proprietor  is  entitled  to  the  ordinary 
•  *  flow  of  a  stream  as  long  as  it  is  of  any  beneficial 
use  to  him,  and  this  may,  under  some  circumstances, 
include  flood  or  overflow  waters  *  *  to  be  anticipated 
during  ordinary  seasons.  *' 

Pacific  Livestock  Co.  v.  Davis,  60  Or.  258  (119  Pac. 
147),  was  a  case  in  which  the  conditions  and  the  loca- 
tion of  the  land  were  very  much  like  those  in  the  case 
at  bar.  A  riparian  proprietor  cannot  lay  claim  to 
the  undiminished  flow  of  a  stream  without  actual  use 
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simply  because  it  adds  beauty  to  the  outlook :  4  Kinney, 
Irr.,  §  1975.  A  riparian  owner's  right  to  water  for 
irrigation  is  limited  to  the  amount  of  water  needed 
and  used,  so  that,  to  determine  that  fact,  the  amount 
of  land  irrigated,  the  character  of  the  soil,  and  the 
amount  of  water  needed  per  acre  must  be  known: 
Hedges  v.  Riddle,  63  Or.  257  (127  Pac.  548). 

22.  In  Jones  v.  Conn,  39  Or.  30  (64  Pac.  855,  65  Pac. 
1068,  87  Am.  St.  Rep.  634,  54  L.  R.  A.  630),  it  was  held 
in  a  controversy  between  riparian  proprietors  upon  a 
natural  watercourse,  that  a  riparian  proprietor  has  a 
right  to  the  use  and  enjoyment  of  the  water  that  natur- 
ally flows  past  or  through  his  land,  subject  to  the  right 
of  other  riparian  owners  to  a  reasonable  use  thereof 
for  domestic,  agricultural  and  manufacturing  pur- 
poses, provided  that  the  upper  proprietor  does  not  ap- 
propriate enough  to  substantially  injure  the  common 
right  which  each  proprietor  has.  The  nature  and  ex- 
tent of  the  right  of  a  riparian  proprietor  to  the  water 
of  a  stream  for  irrigation  cannot  be  measured  by  any 
definite  or  fixed  rule,  nor  can  the  amount  of  water 
which  he  is  entitled  to  use  for  that  purpose  ordinarily 
be  definitely  determined;  it  being  necessarily  a  vary- 
ing quantity,  depending  upon  the  use  by  other  pro- 
prietors and  whether  its  use  by  him  will  be  an  injury 
to  them.  The  doctrine  of  prior  appropriation  and 
riparian  rights  is  not  so  antagonistic  that  they  may 
not  exist  in  the  same  locality.  A  settler  on  a  non- 
navigable  stream  has  the  election  either  to  rely  upon 
his  rights  as  riparian  proprietor  or  to  make  an  appro- 
priation of  the  water  and  claim  as  an  appropriator, 
but  he  cannot  do  both :  Williams  v.  Altnow,  51  Or.  277, 
300  (95  Pac.  200,  97  Pac.  539) ;  Crawford  v.  Hatha- 
way, 60  Neb.  754  (84  N.  W.  271) ;  Crawford  v.  HatJia- 
way.  61  Neb.  317  (85  N.  W.  303) ;  Crawford  v.  Hatha- 
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way,  67  Neb.  325  (93  N.  W.  781, 108  Am.  St.  Rep.  647, 
60  L.  R.  A.  889). 

23.  Every  riparian  proprietor  is  entitled,  as  against 
other  riparian  proprietors,  to  a  reasonable  use  of  the 
water  of  a  non-navigable  stream  flowing  through  his 
land,  and  after  the  natural  wants  of  all  have  been  sup- 
plied he  may  make  a  reasonable  use  of  the  surplus  for 
irrigation  purposes  when  he  can  do  so  without  infring- 
ing upon  the  corresponding  rights  of  the  other  pro- 
prietors :  Jones  v.  Conn,  39  Or.  30  (64  Pac.  855,  65  Pac. 
1068,  87  Am.  St.  Rep.  634,  54  L.  R.  A.  630).  See,  also. 
Little  Walla  Walla  Irr.  Co.  v.  Finis  Irr.  Co.,  62  Or. 
348  (124  Pac.  666,  125  Pac.  270);  Sherred  v.  BaJcer, 
63  Or.  28  (125  Pac.  826).  It  was  held  in  Caviness  v. 
La  Grande,  60  Or.  410,  421  (119  Pac.  731,  735),  that: 

'*In  the  very  nature  of  things,  a  court  cannot  fix  in 
advance  by  its  decree  what  quantity  of  water  will  be 
reasonable  in  the  future  for  the  use  of  a  riparian  pro- 
prietor claiming  the  duty  of  water  in  that  character. '* 

Our  statute  was  copied  largely  from  the  statute  of 
Wyoming,  though  the  Constitution  of  that  state  differs 
from  ours  in  that  riparian  rights  have  never  been 
recognized. 

24.  In  the  arid  and  semi-arid  lands  of  the  west  the 
early  home-builders  first  settled  upon  the  streams  and 
other  bodies  of  water.  The  rights  of  such  people  to  a 
reasonable  use  and  benefit  of  the  water  flowing  over 
their  lands  which  they  have  appropriated  or  used  for 
a  beneficial  purpose  should  be  carefully  considered  and 
not  abrogated.  Those  obtaining  title  to  land  take  the 
same  subject  to  the  laws  then  prevailing  and  defining 
the  appurtenances  thereto.  When  such  rights  have 
become  vested,  they  cannot  be  taken  away  by  legisla- 
tive enactment  nor  judicial  decree.  Like  all  property 
they  are  subject  to  reasonable  regulation.     In  this  pro- 
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ceeding  the  Eastern  Oregon  Land  Company  should  be 
awarded  no  additional  use  of  water,  not  having  shown 
that  it  has  ever  applied  to  a  beneficial  purpose  any  of 
the  water  of  such  stream  in  excess  of  the  amounts 
above  specified,  or  that  it  desired  or  intended  to  do  so, 
and  not  having  shown  what  part  of  its  other  land  is 
susceptible  of  irrigation :  Section  6595,  subd.  2,  L.  0.  L. 

25.  It  is  contended  that  the  water  board  proceeded 
irregularly  and  exercised  its  functions  erroneously  in 
not  requiring  evidence  in  support  of  the  statement  of 
claims  submitted  under  Section  14,  and  that  this  was 
sanctioned  by  the  trial  court.  The  board  was  not  gov- 
erned entirely  by  such  statements.  The  maps,  plats 
and  records  of  the  investigation  made  by  the  state 
engineer  in  the  matter  under  consideration  are  prima 
facie  evidence;  therefore  there  was  some  evidence  in 
regard  to  such  claims  before  the  board.  It  would 
seem  that  if  any  error  in  this  respect  was  committed,  it 
was  cured  by  the  subsequent  taking  of  over  1,800  type- 
written pages  of  testimony  in  the  proceeding.  Other- 
wise, if  any  party  has  not  been  fully  heard,  he  should 
make  proper  application  for  such  hearing. 

26.  The  board  of  control  in  its  order  of  determina- 
tion fixed  two  limitations  on  the  amount  of  water  to 
which  an  appropriator  should  be  entitled,  namely,  a 
continuous  flow  of  not  to  exceed  one  eightieth  of  a 
second-foot  for  each  acre  of  land  or  an  amount  equal 
thereto  distributed  under  the  rotation  system.  The 
Circuit  Court  eliminated  the  provision  limiting  each 
appropriator  to  one  eightieth  of  a  cubic  foot  per  sec- 
ond, and  left  but  one  limitation  of  three  acre-feet  per 
acre  during  the  irrigating  season.  We  recognize  the 
great  difficulty  in  establishing  the  duty  of  water.  Wil- 
low Creek  is  a  perennial  stream,  and  as  soon  as  the 
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spring  floods  are  over  the  creek  is  dry  and  there  is  not 
sufficient  water  to  irrigate  any  large  body  of  land  with- 
out storage.  The  time  of  these  floods  varies  accord- 
ing to  the  time  of  the  spring  thaws  of  each  season.  In 
order  to  irrigate  the  lands  during  the  time  such  water 
is  running,  it  is  necessary  to  have  a  sufficient  head  of 
water  to  saturate  each  parcel  quickly.  The  water 
board  found  that  three  acre-feet  of  water  is  sufficient 
with  which  to  irrigate  one  acre  of  land  during  any 
irrigating  season ;  that  a  flow  of  one  eightieth  of  a 
second-foot  for  a  period  of  four  months  will  supply 
such  an  amount.  It  is  shown  by  the  evidence  that  dur- 
ing a  considerable  portion  of  such  four  months  there 
is  but  very  little  water  in  the  creek  for  irrigation  pur- 
poses, and  in  order  that  a  proper  use  may  be  made  of 
the  water  during  the  so-called  flood  season,  we  deem 
it  necessary  to  allow  a  larger  amount  to  be  used  during 
such  time.  In  order  to  properly  regulate  the  use  of 
the  water  of  this  stream  it  is  necessary  to  place  some 
restriction  upon  the  amount  to  be  used  at  any  one 
time;  therefore,  for  the  lands  to  be  irrigated  as  pro- 
vided for  in  these  proceedings,  the  amount  of  water  is 
limited  to  a  continuous  flow  not  to  exceed  one  fortieth 
of  a  second-foot  for  each  acre  of  land  during  the  irri- 
gating season  until  the  first  day  of  May  of  each  year, 
and  thereafter  during  the  remainder  of  the  irrigating 
season  the  amount  of  water  is  limited  to  a  continuous 
flow  of  not  to  exceed  one  eightieth  of  a  second-foot  for 
each  acre  of  land,  not  to  exceed  three  acre-feet  per 
acre  during  any  irrigating  season.  The  provision 
made  by  the  board  of  control  for  a  rotation  system  is 
approved. 

27.  It  is  urged  that  the  irrigation  season  should  not 
commence  until  water  is  actually  required  for  the 
growing  crops,  that  is,  that  irrigation  should  not  be 
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allowed  except  when  crops  are  being  grown  upon  the 
land.  We  cannot  accede  to  this  contention.  While 
irrigation  is  for  the  purpose  of  growing  and  maturing 
crops,  trees,  grasses,  etc.,  yet  such  use  is  the  ultimate 
purpose  of  watering  the  land  when  the  water  can  be 
obtained,  even  though  it  be  prior  to  the  growth  of  the 
crops,  or  what  is  usually  called  winter  irrigation.  It 
has  long  been  the  custom  of  the  people  residing  upon 
the  stream  system  to  irrigate  their  lands  preparatory 
to  raising  crops  thereon  during  the  season  of  high 
water,  or  the  so-called  flood  season.  So  long  as  the 
water  is  used  without  unnecessary  waste  thereof,  the 
people  should  not  be  deprived  of  this  right. 

28.  In  finding  No.  22  there  appears  to  be  a  clerical 
error  in  the  description  of  a  barrel  siphon  of  the  Wil- 
low River  Land  &  Irrigation  Company.  It  is  described 
as  carrying  50  second-feet  of  water  from  the  canal  to 
Reservoir  No.  1.  This  is  corrected  to  read  200  second- 
feet.  The  water  board  found  that  the  Willow  River 
Land  &  Irrigation  Company  was  entitled  to  a  priority 
as  of  1873  to  the  water  used  in  what  is  known  as  the 
''Company  Ditch.'*  The  Circuit  Court  changed  this 
date  of  priority  to  1877.  The  record  shows  that  the 
ditch  was  commenced  late  in  the  fall  of  1872,  was  con- 
structed about  halfway  down  in  1873,  and  extended 
and  completed  in  1877.  This  appellant  asks  that  the 
doctrine  of  relation  be  applied.  In  the  adjudication 
of  water  rights  this  doctrine  has  frequently  been  ap- 
plied by  this  court.  In  Whited  v.  Cavin,  55  Or.  98 
(105  Pac.  396),  this  court  said: 

**  Arrangements  were  made  in  1883,  whereby  the 
plaintiffs  joined  in  the  enlargement  and  extension  of 
the  ditch  begun  by  Whited  in  1881,  and  the  work  of 
enlarging  and  extending  it,  to  cover  their  lands,  was 
diligently  prosecuted  until  its  completion,  which  was 
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accomplished  within  four  years  from  the  commence- 
ment thereof.  This,  we  believe,  in  view  of  the  diffi- 
culties encountered  in  its  construction,  and  other  cir- 
cumstances disclosed  by  the  record,  was  within  a  rea- 
sonable time.  *  *  It  is  well  settled  in  this  state  that, 
under  such  circumstances,  plaintiffs '  rights  relate  back 
to  the  commencement  of  their  work  in  1883.  *  *  " 

See,  also,  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59 
(45  Pac.  472,  60  Am.  St.  Rep.  777) ;  2  Kinney  on  Irr. 
&  Water  Rights  (2  ed.),  Section  744.  It  is  not  ques- 
tioned but  that  the  work  was  prosecuted  with  reason- 
able diligence,  taking  into  consideration  the  surround- 
ing conditions  at  that  time.  The  priority  for  this 
ditch  as  fixed  by  the  water  board  as  of  1873  is  ap- 
proved. 

Willow  Riveb  Land  &  Irrigation  Company. 

This  company  is  the  owner  of  what  is  known  as  the 
''Willow  River  Project,''  consisting  of  reservoirs  for 
storing  and  conserving  the  waters  of  Willow  Creek 
and  its  tributaries  and  an  extensive  system  of  canals 
and  distributing  ditches,  together  with  several  thou- 
sand acres  of  land,  representing  an  expenditure  of  ap- 
proximately $2,000,000  in  land  and  irrigation  system. 
The  system  is  substantially  completed.  It  was  con- 
structed for  the  purpose  of  extending  the  use  of  the 
waters  appropriated  to  the  reclamation  of  large  tracts 
of  arid  lands  not  heretofore  irrigated.  The  company 
is  now  enlarging  and  extending  a  large  reservoir  gen- 
erally known  as  the  "Upper  Reservoir,"  or  "Reser- 
voir No.  3."  The  dam  and  outlet  is  constructed  across 
the  main  channel  of  Willow  Creek,  and  from  the  dam 
the  reservoir  extends  in  a  northwesterly  direction  on 
either  side  of  the  creek,  covering  an  area  of  more 
than  1,200  acres  and  having  a  storage  capacity,  when 
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fully  completed,  of  approximately  57,000  acre-feet. 
From  this  reservoir  the  waters  will  be  discharged  into 
the  main  channel  of  Willow  Creek  and  carried  to  what 
is  commonly  known  as  ''Reservoir  No.  2,*'  the  dam  of 
which  is  constructed  across  the  main  channel  of  Wil- 
low Creek  at  which  point  the  waters  stored  in  reser- 
voir No.  3,  and  other  waters  flowing  in  the  creek,  are 
diverted  to  a  canal  running  in  a  southeasterly  direc- 
tion from  the  dam  on  the  westerly  side  of  Willow 
Creek,  with  a  capacity  of  200  cubic  feet  per  second. 
This  canal,  which  continues  in  a  southerly  and  south- 
easterly direction,  divides  into  two  branches,  one  of 
which  is  known  as  the  ''High  Line  CanaP'  with  a 
carrying  capacity  of  50  cubic  feet  per  second,  and  the 
other,  known  as  the  "Low  Line  Canal,"  continues  in 
a  southerly  direction,  with  a  capacity  of  200  cubic  feet 
per  second  to  a  reservoir  known  as  ' '  Pole  Creek  Reser- 
voir.*' The  works  consist  of  flumes,  siphons,  canals, 
numerous  laterals  and  service  ditches  for  the  purpose 
of  distributing  the  waters  to  about  20,000  acres  of  land. 
This  company  has  also  constructed  ditches  and  canals 
diverting  the  waters  of  Black  Creek  and  Pole  Creek. 
It  also  has  a  canal  carrying  the  water  from  its  Low 
Line  canal  to  the  head  of  what  is  commonly  known  as 
the  "Lockett"  or  "Company  Ditch." 

29.  The  Eastern  Oregon  Land  Company  and  the 
Lower  Willow  Creek  Water  Users'  Association  object 
to  the  sufficiency  of  the  notice  of  appropriation  by  the 
Willow  River  Land  &  Irrigation  Company,  upon  which 
the  latter  bases  its  rights  to  a  considerable  extent. 
In  August,  1910,  an  amended  notice  was  filed  perfect- 
ing the  former.  Similar  objections  to  this  notice  were 
urged  before  the  United  States  courts  for  the  district 
of  Oregon  in  Eastern  Oregon  La/nd  Co.  v.  Willow 
River  Land  &  Irr,  Co.  (C.  C),  187  Fed,  466,  and  in  the 
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same  case  on  appeal  before  the  Circuit  Court  of  Ap- 
peals, 204  Fed.  516  (122  C.  C.  A.  636).  The  notice  was 
held  sufficient.  It  specifies  the  point  of  diversion, 
which  it  is  claimed  is  not  siiflSciently  specific,  as  the 
southwest  quarter  of  the  northwest  quarter  of  sec- 
tion 27,  when  it  should  have  been  the  southwest 
quarter  of  the  southwest  quarter  of  that  section. 
The  map  in  evidence  shows  that  the  only  portion 
of  section  27  crossed  or  approached  by  the  creek 
is  the  southwest  quarter  of  the  southwest  quarter, 
and  that  the  southwest  quarter  of  the  northwest  quar- 
ter of  that  section  is  nearly  a  half  mile  from  the  creek. 
This  clearly  indicates  a  clerical  error.  In  the  absence 
of  any  intervening  right  which  had  been  prejudiced  on 
account  of  such  a  defect  we  hold  the  notice  to  be  suffi- 
cient. 

30.  It  is  also  contended  that  the  Willow  River  Land 
&  Irrigation  Company  failed  to  comply  with  Section 
6529,  L.  0.  L.,  requiring  a  map  to  be  filed,  and  that  the 
general  route  of  the  ditch  or  canal  as  described  in  the 
notice  was  not  followed  in  the  construction  of  the 
canal.  Subdivision  7  of  Section  6595,  L.  0.  L.,  pro- 
vides : 

''And  where  appropriations  of  water  heretofore  at- 
tempted have  been  undertaken  in  good  faith,  and  the 
work  of  construction  or  improvement  thereunder  has 
been  in  good  faith  commenced  and  diligently  prose- 
cuted, such  appropriations  shall  not  be  set  aside  or 
avoided,  in  proceedings  under  this  act,  because  of  any 
irregularity  or  insufficiency  of  the  notice  by  law,  or 
in  the  manner  of  posting,  recording  or  publication 
thereof. ' ' 

The  informalities  in  the  proceedings  taken  to  appro- 
priate the  water  of  Willow  Creek  by  the  Willow  River 
Land  &  Irrigation  Company  under  the  old  law  were 
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cured  by  the  subdivision  set  forth  above.  We  think  it 
is  shown  by  the  testimony  that  the  appropriations  of 
water  made  by  this  company  were  undertaken  in  good 
faith,  and  that  construction  was  commenced  and  dili- 
gently prosecuted.  It  is  undisputed  that  the  company 
expended  about  $1,200,000  on  the  irrigation  system. 
The  law  of  1891,  under  which  the  proceedings  by  the 
Willow  Eiver  Land  &  Irrigation  Company  were  com- 
menced, provides  that  the  notice  shall  contain  a  gen- 
eral description  of  the  course  of  the  ditch  or  canal  or 
flume,  and  that  a  map  shall  be  filed  showing  the  general 
route.  This  statute  does  not  require  the  corporation 
in  its  notice  of  appropriation  to  fix  upon  a  precise  line 
upon  which  to  construct  its  ditch  or  canal,  but  re- 
quires only  a  general  description.  It  appears  that 
changes  were  made  on  account  of  the  grades  in  the 
line  of  the  ditch.  It,  however,  follows  the  general 
direction  contained  in  the  notice  which  is  a  substantial 
compliance  with  the  statute.  Such  notices  are  liber- 
ally construed :  Osgood  v.  Water  <&  Min.  Co.,  56  Cal. 
571,  579.  We  fail  to  find  that  any  other  appropriation 
or  location  of  a  ditch  has  been  made  which  conflicts 
with  those  in  question,  or  that  any  intervening  rights 
have  been  prejudiced  in  any  way  by  a  deviation  in  the 
line  of  canal  from  that  mentioned  in  the  notice. 

31.  The  Willow  Eiver  Land  &  Irrigation  Company 
appeals  and  assigns  as  error  the  decree  of  the  Circuit 
Court  that  an  appropriator  cannot,  during  the  irriga- 
tion season,  store  water  under  his  appropriation  for 
beneficial  use  later  in  the  season.  The  water  board 
found  and  ordered: 

**That  in  all  cases  where  water  is  stored  by  any 
claimant  herein,  said  water  shall  be  taken  at  any  sea- 
son of  the  year  for  said  storage  according  to  the  dates 
of  relative  priority,  as  herein  set  forth.  •  ♦  '' 
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We  approve  this  finding,  and  it  should  be  carried 
into  eflfect.     The  Circuit  Court  decreed : 

**  After  the  irrigating  season  begins,  it  appears  from 
the  evidence  that  all  of  the  natural  flow  of  Willow 
Creek  is  demanded  for  irrigation  of  premises  of  the 
respective  claimants  of  the  water  of  said  stream  for 
irrigation;  therefore  the  entire  flow  of  Willow  Creek 
after  the  irrigation  season  opens  shall  be  used  for  irri- 
gation purposes  until  the  amount  to  which  each  user  is 
entitled  has  been  supplied  according  to  his  priority. 
Any  surplus  amount  over  the  combined  needs  of  the 
water  users  from  this  stream  for  irrigation  during  the 
irrigation  season  may  be  stored  as  surplus  water. ' ' 

This  appellant  complains  that  the  above  clause  of 
the  decree  ignores  the  priority  of  right  and  is  in  con- 
flict with  the  order  of  the  board.  We  doubt  if  such 
was  the  intention  of  the  trial  court.  In  order  to  carry 
out  the  order  of  the  board  of  control,  this  finding  may 
be  changed  so  as  to  be  in  substance  as  follows:  The 
entire  flow  of  Willow  Creek  after  the  irrigation  season 
opens  shall  be  used  for  irrigation  purposes  to  the  ex- 
tent of  the  amount  to  which  each  user  is  entitled  by  a 
priority  of  right.  Any  surplus  amount  over  the  com- 
bined needs  and  use  of  the  water  users  from  this 
stream  having  a  prior  right  for  irrigation  during  the 
irrigation  season  may  be  stored  as  surplus  water. 
This  is  in  conformity  with  Section  6526,  L.  0.  L.,  which 
provides  that  an  irrigation  company  constructing  a 
reservoir — 

*' shall  have  the  right  to  take  from  any  running  stream 
in  this  state  and  store  away  any  water  not  needed  for 
immediate  use  by  any  person  having  a  superior  right 
thereto. ' ' 

32.  With  this  question  are  raised  two  others, 
namely:  (1)  Can  the  Willow  Eiver  Company  store 
during  any  part  of  the  irrigating  season  the  water  to 
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which  it  is  entitled  under  its  early  priorities,  and  use 
such  water  later  in  the  same  season  to  irrigate  the 
lands  to  which  the  board  of  control  decreed  such 
water  t  In  other  words,  can  an  appropriator  store 
water  he  may  not  be  able  to  use  economically  in  Feb- 
ruary or  March  for  use  in  July  and  Augfust  on  the 
same  landt  (2)  If  the  company  has  the  right  to  store 
any  part  of  the  water  which  is  decreed  to  it  under 
these  early  rights,  can  it,  with  the  consent  of  its  water 
users,  apply  si:'»h  stored  water  to  the  irrigation  of  any 
land  under  its  canals,  provided  the  amount  so  stored 
out  of  such  appropriations,  together  with  the  amount 
used  for  direct  irrigation  under  such  appropriations 
without  first  being  stored,  does  not  aggregate  more 
than  3  acre-feet  per  acre,  based  on  the  acreage  to 
which  such  water  was  appurtenant  under  the  decree, 
or  on  which  such  appropriations  restt  In  the  arid 
states  the  principle  is  gaining  ground  ''that  the  right 
to  use  the  water  for  irrigation  inheres  in  the  land  irri- 
gated," and  is  inseparable  therefrom  or  separable 
only  with  permission  of  the  water  board  or  like  author- 
ity: Wiel  on  Water  Eights  (3  ed.),  §  282.  Indiscrim- 
inate  changes  should  not  be  permitted,  nor  should  a 
change  be  allowed  which  will  injure  the  rights  of 
others :  Wiel,  §  508.  Section  6668,  L.  0.  L.,  provides 
in  part  as  follows  : 

* '  All  water  used  in  this  state  for  irrigation  purposes 
shall  remain  appurtenant  to  the  land  upon  which  it 
is  used;  provided,  that  if  for  any  reason  it  should  at 
any  time  become  impracticable  to  beneficially  or 
economically  use  water  for  the  irrigation  of  any  land 
to  which  the  water  is  appurtenant,  said  right  may  be 
severed  from  said  land,  and  simultaneously  trans- 
ferred, and  become  appurtenant  to  other  land,  without 
losing  priority  of  right  theretofore  established,  if  such 
change  can  be  made  without  detriment  to  existing 
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rights,  on  the  approval  of  an  application  of  the  owner 
to  the  board  of  control.'' 

It  is  contended  by  this  appellant  that,  by  the  board 
ordaining  that  ''the  priorities  herein  confirmed  confer 
no  right  to  the  use  of  the  waters  of  said  stream  and  its 
tributaries,  on  the  lands  other  than  those  specific 
tracts  to  which  such  rights  of  appropriation  are  hereiti 
set  forth  as  appurtenant,"  the  statute  of  1909  is 
thereby  given  such  a  construction  as  to  divest  the  ap- 
pellant of  property  rights  acquired  many  years  before. 
2  Kinney  on  Irrigation  &  Water  Bights,  Section  768 
(2  ed.),  says: 

'*The  owner  may  change  the  use  of  the  water  to  any 
other  beneficial  use,  so  long  as  the  change  does  not 
interfere  with  the  vested  rights  of  others. ' ' 

See,  also.  Seven  Lakes  Reservoir  Co.  v.  New  Love- 
land  (&  G.  Irr.  (&  Land  Co.,  40  Colo.  382,  at  page  384 
(93  Pac.  485,  at  page  486,  17  L.  R.  A.  (N.  S.)  329). 
At  page  331  of  the  last-named  report,  the  court  said : 

''A  pribrity  to  the  us6  of  water  is  a  property  right, 
which  is  the  subject  of  purchase  and  sale,  and  its  char- 
acter and  method  of  use  may  be  changed,  provided 
such  change  does  not  injuriously  aflfect  the  rights  of 
others. ' ' 

In  Winter  v.  Simmons,  27  Or.  1  (39  Pac.  6,  50  Am. 
St.  Rep.  685),  Mr.  Justice  Wolverton  said: 

**A  valid  appropriation  having  once  been  made  of 
the  water  of  a  stream,  it  becomes  a  pertinent  inquiry 
whether  it  is  permissible  to  change  the  place  of  its 
use.  Undoubtedly  there  could  be  no  objection  to  such 
change  where  it  does  not  injuriously  affect  third  par- 
ties. •  *  The  doctrine  that  a  prior  appropriator  for 
the  purposes  of  irrigation  may  change  the  place  of  its 
use  is  recognized  by  this  court  in  Cole  v.  Logan,  24  Or. 
304,  313  (33  Pac.  568).'' 
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It  would  seem  that  the  main  purpose  of  said  portion 
of  Section  6668  is  to  make  provision  for  preserving 
the  record  of  water  rights  which  have  been  adjudi- 
cated, and  require  one  changing  the  use  to  make  an  ap- 
plication therefor  to  the  water  board.  Otherwise  the 
record  of  adjudicated  water  rights  would  become  con- 
fused and  worthless.  It  is  not  the  purport  of  this 
statute  to  divest  anyone  of  a  water  right.  The  same 
effect  should  be  given  to  the  order  of  the  water  board. 

It  appears  that  it  would  be  impracticable  for  the 
claimant  at  all  times  to  use  the  amount  of  water 
awarded,  by  direct  irrigation,  without  losing  the  bene- 
fit of  its  storage  system  to  that  extent.  As  long  as 
no  more  water  is  taken  from  the  stream  than  the  claim- 
ant is  entitled  to  at  the  time,  and  as  it  does  not  appear 
that  it  would  be  to  the  detriment  of  other  existing 
rights,  the  application  for  such  change  for  the  purpose 
of  storage  should  be  approved.  As  conditions  are  lia- 
ble to  change,  this  approval  is  subject  to  its  being 
shown  to  the  water  board  at  any  time  that  such  storage 
in  any  material  way  interferes  with  any  prior  right  or 
injures  any  vested  right:  1  Wiel,  Water  Eights  (3 
ed.),  §§  508,  511;  Kinney,  Irr.,  §  844. 

The  decree  as  to  the  claim  of  John  Norwood  and 
that  of  Clarence  H.  Oxman  and  Frank  C.  Oxman,  Jr., 
we  find  is  supported  by  the  evidence,  and  the  same  is 
affirmed. 

Appeal  of  Malheur  Irrigation  Company,  Limited. 

33.  The  claim  of  this  company  is  based  substantially 
upon  the  following  facts:  In  March,  1899,  under  the 
law  then  in  force,  one  J.  S.  Stark  filed  on  water  rights 
in  section  30,  township  16  south,  range  44  east,  W.  M., 
at  Cow  Valley,  for  storage  and  irrigation  purposes, 
and  also  filed  on  Alkali  Basin,  Tubb  Springs,  and  on 
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various  other  streams  tributary  to  Willow  Creek.  He 
settled  in  Willow  Creek  Valley  in  1881,  and  appears  to 
have  been  the  first  to  conceive  the  idea  of  storing  the 
flood  water  of  Willow  Creek  for  irrigation  purposes. 
With  this  in  view,  in  1898  he  and  his  son  employed  a 
surveyor  and  made  a  preliminary  examination  of 
reservoir  sites  on  Willow  Creek  and  at  Cow  Valley. 
In  the  fall  of  that  year  he  began  actual  construction 
work  on  the  Cove  Springs  reservoir  dam  and  at  the 
Cow  Valley  reservoir  site.  He  continued  the  work  on 
the  system  until  the  spring  of  1904,  expending  about 
$25,000,  when  the  Malheur  Irrigation  Company,  Lim- 
ited, was  organized  and  succeeded  to  his  rights  and 
holdings  which  they  now  own.  The  company  began 
operations  at  once,  and  in  order  to  build  and  operate 
the  system  worked  upon  the  diflferent  parts  thereof 
until  the  spring  of  1905.  Cove  Springs  reservoir  was 
completed  with  a  supply  ditch  12  feet  wide  on  the  bot- 
tom, about  three  feet  deep,  and  about  3%  miles  long 
from  Black  Creek  near  which  it  enters  Willow  Creek 
to  the  reservoir.  From  the  evidence  the  Circuit  Court 
found  the  capacity  of  this  reservoir  to  be  15,000  acre- 
feet.  The  company  also  partially  constructed  dis- 
tributing ditches  to  carry  water  from  the  reservoir  to 
lands  to  be  irrigated,  one  of  which  is  known  as  the 
'*Mulkey  Ditch"  which  is  about  4  feet  wide,  2  feet 
deep,  and  8  miles  long.  The  company  expended  ap- 
proximately $87,000  on  the  system,  making,  with  the 
amount  spent  by  Stark  and  his  associates,  the  sum  of 
about  $112,000.  In  the  spring  of  1905  the  United 
States  Reclamation  Service,  contemplating  the  con- 
struction of  a  project,  withdrew  a  large  area  of  land 
from  entry  in  this  valley,  and  served  notice  upon  the 
oflScers  of  the  company  to  cease  the  construction  of 
ditches  and  reservoirs  on  government  lands.    After- 
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ward,  the  government  apparently  abandoned  this  pro- 
ject and  restored  the  land  to  entry,  but  suspended  final 
action  upon  the  application  for  right  of  way  over  these 
lands  until  the  Malheur  Irrigation  Company  should 
condemn  the  water  right  through  the  lands  of  the 
Eastern  Oregon  Land  Company.  The  latter  company 
protested  and  resisted  such  application.  Negotiations 
had  theretofore  been  carried  on  with  the  Eastern  Ore- 
gon Land  Company  for  contemplated  rights  of  way 
over  its  land  and  for  the  irrigation  thereof,  but  were 
not  completed,  and  in  May,  1909,  the  Eastern  Oregon 
Land  Company  procured  an  injunction  in  the  United 
States  Circuit  Court  for  the  District  of  Oregon,  pro- 
hibiting the  Malheur  Irrigation  Company  from  cross- 
ing its  lands.  This  does  not  prevent  the  claimant 
from  obtaining  a  right  of  way  in  the  regular  manner. 
The  water  board  found :  That  during  the  years  1901, 
1902,  1903  and  1904,  the  northwest  quarter  of  section 
10,  township  17  south,  range  44  east,  W.  M.,  was  irri- 
gated from  this  system.  That  during  the  years  1905 
and  1906  the  following  lands  were  irrigated:  The 
southeast  quarter  southeast  quarter,  section  6,  the 
west  half  northwest  quarter,  the  southwest  quarter, 
and  southwest  quarter  of  southeast  quarter  of  section 
8,  township  18  south,  range  45  east,  W.  M. ;  lots  2,  3  and 
4,  section  30,  township  15  south,  range  43  east,  W.  M. ; 
northeast  quarter  southeast  quarter,  west  half  south- 
east quarter,  of  section  10,  township  17  south,  range  14 
east,  W.  M.  That  during  the  year  1907  the  northeast 
quarter  southeast  quarter,  and  west  half  southeast 
quarter,  section  10,  township  17  south,  range  -^4  east, 
W.  M.,  and  lots  2,  3,  and  4  of  section  30,  township  15 
south,  range  43  east,  W.  M.,  were  irrigated. 

On  or  about  the  12th  day  of  June,  1905,  one  P.  C. 
McKinney  filed  upon  "the  waters  of  Willow  Creek  in 


Feb.  1915.]  In  be  Willow  Creek.  641 

accordance  with  the  law  then  in  force,  and  the  Malheur 
Irrigation  Company,  Limited,  succeeded  to  whatever 
rights  were  gained  thereby.  On  January  27,  1910,  the 
Malheur  Irrigation  Company  commenced  a  suit  in  the 
Circuit  Court  of  the  State  of  Oregon  for  Malheur 
County  to  condemn  the  right  of  way  through  the  lands 
of  the  Eastern  Oregon  Land  Company,  which  suit  has 
been  held  in  abeyance  pending  this  determination. 
The  board  of  control  found  that : 

*' Since  the  year  1907  there  has  been  no  work  per- 
formed upon  said  irrigation  project  nor  any  lands  irri- 
gated thereunder;  that  by  reason  of  said  injunction 
and  failure  to  use  the  water  for  more  than  two  years 
last  past  and  by  reason  of  not  having  lawful  access  to 
said  stream  to  make  such  appropriation,  the  Malheur 
Irrigation  Co.,  Limited,  has  forfeited  and  lost  any  and 
all  rights  to  the  waters  of  Willow  Creek." 

The  Circuit  Court  approved  this  finding,  and  the 
claimant  assigns  the  same  as  error.  The  proof  shows 
that  the  Malheur  Irrigation  Company  has  a  partially 
constructed  storage  reservoir  at  Cow  Valley,  consist- 
ing of  a  dam  23  feet  high,  115  feet  wide  on  the  base, 
and  12  feet  wide  on  top,  and  about  600  feet  long.  It 
contemplated  constructing  the  reservoir  to  a  height  of 
50  feet  to  store  the  flood  waters  therein  for  purposes 
of  irrigation.  The  proof  also  shows  that  the  Cove 
Springs  reservoir,  consisting  of  dams  and  a  supply 
ditch  from  Black  Creek  near  Willow  Creek  about  12 
feet  wide  at  the  bottom  and  three  feet  deep,  is  com- 
pleted, and  that  the  service  ditches  leading  from  the 
same  to  Gum  Creek,  a  distance  of  eight  miles,  are  par- 
tially constructed. 

34.  We  are  unable  to  agree  with  the  finding  that 
this   company  had  abandoned  its  right.     The  word 
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* '  abandon ' '  is  held  in  this  connection  to  mean  deserted 
or  forsaken:  Dodge  v.  Harden,  7  Or.  456;  Kinney, 
Irr.  (2  ed.),  §  1101;  Oviatt  v.  Big  Four  Min.  Co.,  39 
Or.  118  (65  Pac.  811).  The  intention  of  a  party  is  a 
necessary  element  in  abandonment.  It  therefore 
necessarily  follows  that  there  can  be  no  abandonment 
of  a  right  without  some  action  of  the  will  and  an  intent 
to  abandon:  Winter  v.  Simmons,  27  Or.  1  (39  Pac.  6, 
50  Am.  St.  Rep.  685) ;  Turner  v.  Cole,  31  Or.  154  (49 
Pac.  971) ;  Watts  v.  Spencer,  51  Or.  262  (94  Pac.  39) ; 
Hough  V.  Porter,  51  Or.  318,  434  (95  Pac.  732,  98  Pac. 
1083,  102  Pac.  728).  To  constitute  an  abandonment 
of  water  rights  there  must  be  a  concurrence  of  the  in- 
tention to  abandon  and  an  actual  relinquishment  of  the 
property,  or  a  concurrence  of  act  and  intent :  Hough  v. 
Porter,  51  Or.  318,  434  (95  Pac.  732,  98  Pac.  1083,  102 
Pac.  728) ;  1  Cyc.  4. 

35.  The  next  question  is  whether  or  not  this  claim- 
ant has  forfeited  any  right  by  nonuser.  The  right  to 
the  use  of  water  cannot  be  deemed  forfeited  by  a  non- 
user  short  of  the  period  prescribed  by  the  statute: 
Dodge  v.  Harden,  7  Or.  456. 

36.  It  appears  that  ever  since  1907  the  Malheur  Irri- 
gation Company  has  been  contending  for  the  rights 
herein  claimed.  In  considering  the  question  of  aban- 
donment, the  matter  of  the  injunction,  the  delay 
caused  in  obtaining  a  right  of  way  over  government 
lands  and  other  lands,  and  litigation  in  regard  to  a 
right  of  way  should  be  taken  into  consideration.  The 
cessation  of  work  on  the  project  was  not  voluntary. 
It  does  not  appear  that  there  was  an  intent  to  aban- 
don :  Hough  v.  Porter,  51  Or.  435  (95  Pac.  732,  98  Pac. 
1083,  102  Pac.  728).  The  company  made  an  applica- 
tion to  the  state  engineer  for  a  permit  to  appropriate 
water,  but  the  application  has  never  been  acted  upon. 
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It  is  in  evidence  that  the  officers  of  this  company,  in 
considering  Section  66  of  the  act  of  1909,  which  pro- 
vides that  *'it  shall  also  be  a  misdemeanor  to  use, 
store,  or  divert  any  water  until  after  the  issuance  of 
the  permit  to  appropriate  such  waters,"  decided  that 
they  had  no  lawful  right  to  proceed  until  such  permit 
was  granted.  We  think  that  this  claim  should  be  dis- 
posed of  under  the  provisions  of  subdivisions  3  and  5 
of  Section  70  of  the  Water  Code,  the  first  of  which  is 
as  follows: 

*'And  where  any  riparian  proprietor,  or  under 
authority  of  any  riparian  proprietor  or  his  or  its 
predecessor  in  interest,  any  person  or  .corporation 
shall,  at  the  time  this  act  is  filed  in  the  office  of  the 
Secretary  of  State,  be  engaged  in  good  faith  in  the 
construction  of  works  for  the  application  of  water  to 
a  beneficial  use,  the  right  to  take  and  use  such  water 
shall  be  deemed  vested  in  such  riparian  proprietor; 
provided,  such  works  shall  be  completed  and  said 
water  devoted  to  a  beneficial  use  within  a  reasonable 
time  after  the  passage  of  this  act.  The  board  of  con- 
trol, in  the  manner  hereinafter  provided,  shall  have 
power  and  authority  to  determine  the  time  within 
which  such  water  shall  be  devoted  to  a  beneficial  use. 
The  right  to  water  shall  be  limited  to  the  quantity 
actually  applied  to  a  beneficial  use  within  the  time  so 
fixed  by  the  board  of  control/' 

Subdivision  5  provides : 

'*Nor  shall  the  right  of  any  person,  association  or 
corporation,  to  take  and  use  water  be  impaired  or 
affected  by  any  of  the  provisions  of  this  act  where 
appropriations  have  been  initiated  prior  to  the  filing 
of  this  act  in  the  office  of  the  Secretaiy  of  State,  and 
such  appropriators,  their  heirs,  successors  or  assigns, 
shall,  in  good  faith  and  in  compliance  with  laws  exist- 
ing at  the  time  of  filing  this  act  in  the  office  of  the  Sec- 
retary of  State,  commence  the  construction  of  works 
for  the  application  of  the  water  so  appropriated  to  a 
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beneficial  use,  and  thereafter  prosecute  such  work 
diligently  and  continuously  to  completion,  but  all  such 
rights  shall  be  adjudicated  in  the  manner  provided  in 
this  acf 

37.  It  is  well  known  that  irrigation  ditches  and  rail- 
roads are  frequently  constructed  prior  to  the  time  of 
obtaining  a  right  of  way  therefor.  A  delay  caused  by 
litigation  and  efforts  by  an  irrigation  company  to  ob- 
tain a  right  of  way  for  irrigation  ditches  and  reser- 
voirs is  not  a  ground  for  forfeiture  of  its  rights: 
Pringle  Falls  Power  Co.  v.  Patterson,  65  Or.  474  (128 
Pac.  820, 132  Pac.  527).  Such  proceedings,  instead  of 
showing  an  abandonment,  indicate  that  the  company  is 
fighting  for  the  purpose  of  carrying  forward  the  pro- 
ject. For  some  time  the  Malheur  Irrigation  Company, 
Limited,  acted  in  harmony  with  the  Eastern  Oregon 
Land  Company  and  expected  its  assistance.  J.  S. 
Stark,  the  predecessor  of  the  Malheur  Irrigation  Com- 
pany and  the  original  promoter  of  the  project,  filed 
upon  a  water  right  under  the  old  law,  and  indicated 
his  good  faith  in  the  undertaking  by  doing  substantial 
work  and  expending  a  considerable  sum  of  money,  in 
fact  all  that  he  had.  The  Malheur  Irrigation  Company 
succeeded  to  the  rights  of  Stark  and  his  associates, 
and  was  engaged  in  good  faith  in  the  construction 
of  the  works  for  the  application  of  water  appro- 
priated to  a  beneficial  use  at  the  time  the  Water  Code 
was  enacted,  and  is  protected  by  this  act  of  1909.  The 
work  was  diligently  and  continuously  prosecuted 
within  the  purport  of  subdivision  5  of  Section  70. 
The  right  had  be§n  initiated  prior  to  the  passage  of 
the  act.  The  amount  of  water  that  can  be  applied  to 
a  beneficial  use  cannot  now  be  definitely  determined, 
therefore  this  claimant  should  be  allowed  a  reasonable 
time  for  the  application  of  the  water  appropriated  to 
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such  use.  Subdivision  6  of  Section  70  directs  that  in 
determining  such  time  the  board — 

*' shall  grant  a  reasonable  time  after  the  construction 
of  the  works,  or  canal,  or  ditch,  used  for  the  diversion 
of  the  water,  and  in  doing  so  shall  take  into  considera- 
tion the  cost  of  the  appropriation  and  application  of 
such  water  to  a  beneficial  purpose,  the  good  faith  of 
the  appropriator,  the  market  for  water  or  power  to  be 
supplied,  the  present  demands  therefor,  and  the  in- 
come or  use  that  may  be  required  to  provide  fair  and 
reasonable  returns  upon  the  investment.  Upon  mak- 
ing such  order  the  board  of  control  shall  direct  the 
state  engineer  to  issue  a  certificate  showing  such 
determination.  For  good  cause  shown  the  board  of 
control  may  extend  the  time  by  granting  further  cer- 
tificates. ' ' 

All  matters  considered,  we  deem  five  years  from  the 
dite  of  entry  of  the  decree  herein  in  the  lower  court  to 
be  a  reasonable  time  for  such  purpose ;  and  this  is  al- 
lowed. The  Malheur  Irrigation  Company,  Limited, 
appealed  from  the  decree  only  in  so  far  as  it  affects 
the  Willow  Eiver  Land  &  Irrigation  Company  and  the 
Eastern  Oregon  Land  Company;  therefore  the  decree 
upon  this  appeal  as  to  the  rights  of  the  Malheur  Irri- 
gation Company,  Limited,  will  not  change  or  affect 
any  of  the  rights  of  the  other  claimants. 

Claim  Op  T.  J.  Brosnan. 

38.  The  order  of  determination  of  the  board  of  con- 
trol as  confirmed  by  the  Circuit  Court  in  regard  to 
the  water  rights  of  T.  J.  Brosnan  is  affirmed,  except 
as  to  the  following  lands :  The  record  shows  that  Bros- 
nan holds  under  a  lease  from  the  Eastern  Oregon 
Land  Company  for  which  he  was  decreed  a  water  right 
to  the  north  half  of  the  northwest  quarter  and  the 
southeast  quarter  of  the  northwest  quarter  and  the 
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northwest  quarter  of  the  southeast  quarter  in  section 
23,  township  17  south,  range  44  east,  W.  M.  We 
deem  it  unnecessary  that  an  award  of  this  water 
right  should  be  made  to  the  lessee.  Instead,  the  right 
should  be  recorded  in  the  name  of  the  owner  of  the 
land,  which  appears  to  have  been  done.  This  part 
of  the  decree  in  favor  of  Brosnan  as  to  the  land  of 
the  Eastern  Oregon  Land  Company  will  therefore  be 
eliminated. 

39.  It  is  contended  by  the  appellant  Willow  Eiver 
Land  &  Irrigation  Company  et  al.,  that  the  state  en- 
gineer's maps  do  not  show  that  Mr.  Brosnan  has  ap- 
plied water  to  a  beneficial  use.  The  controversy  in 
regard  to  this  claim,  like  many  others,  arises  on  ac- 
count of  the  manner  of  irrigating  in  former  years. 
Mr.  F.  M.  Hammer  testified  in  regard  to  this  claim  in 
effect  that  he  formerly  owned  the  Brosnan  land,  and 
that  he  had  known  it  since  1864,  when  one  Reaves  was 
in  possession;  that  there  was  a  ditch  on  the  northeast 
side  at  that  time ;  that  he  purchased  the  place  or  the 
improvements  in  1870,  and  was  in  possession  until 
1877 ;  that  in  1871  he  dug  a  ditch  thereon  in  a  north- 
easterly direction  for  about  one  fourth  of  a  mile, 
and  connected  with  the  slough  at  that  point;  that  he 
put  water  into  the  ditch  and  threw  it  out  upon  the 
land  by  means  of  dams.  Mr.  Brosnan  irrigated  the 
land  in  a  crude  way,  in  vogue  at  that  time,  and  cut 
about  150  tons  of  hay  therefrom,  which  amount  has 
increased  so  that  lately  he  cuts  about  400  tons.  The 
water  was  used  for  a  beneficial  purpose.  It  is  ob- 
jected by  the  appellant  that  Mr.  Brosnan,  prior  to 
the  commencement  of  these  proceedings,  did  not  claim 
a  superior  right  to  the  water  as  against  the  appro- 
priators  above  him  on  the  stream,  and  some  witnesses 
testified  to  the  fact  that  they  did  not  see  any  ditch 
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on  his  premises.  This  fact  is  easily  explained  when 
we  know  that  a  ditch  was  dug  to  connect  with  the 
slough,  a  method  approved  at  that  time,  and  no  doubt 
the  part  of  the  ditch  that  was  dug  resembled  the  slough 
at  the  time  the  witnesses  described  it.  Mr.  G.  S. 
Johnson  testified  (Test.  Bk.  A,  p.  498)  that  he  bought 
this  land  in  1883  or  1884 ;  that  he  lived  there,  and  that 
he  irrigated  it  for  two  or  three  months  during  the 
summer;  that  in  1885  or  1886  he  sold  it  to  Brosnan 
The  claimant  T.  J.  Brosnan  testified  that  he  had 
known  the  land  since  1880;  that  he  bought  the  place 
in  1887  and  lived  on  the  land  from  that  time  until' 
1896;  that  the  premises  had  been  irrigated  from  the 
waters  of  Willow  Creek  every  year  since  1880;  that 
up  to  the  last  two  or  three  years  he  had  had  plenty 
of  water,  but  since  that  time  not  sufficient  to  raise 
good  crops;  that  the  old  Eeaves  ditch  had  been  used 
in  taking  water  from  Willow  Creek  and  distributing 
it  upon  these  lands;  that  there  is  a  dam  in  Willow 
Creek  to  divert  the  water  into  the  Hammer  ditch, 
and  that  below  this  there  are  three  other  dams  used  to 
throw  the  waters  of  Willow  Creek  out  upon  the 
premises. 

40.  While  the  crude  and  wasteful  manner  of  irrigat- 
ing must  be  replaced  by  modern,  economical  methods, 
yet  the  ancient  means  used  for  applying  the  water  is 
not  a  reason  for  forfeiting  the  right  to  a  suflScient 
amount  of  water  to  irrigate  the  land  in  a  proper  man- 
ner. The  excess  over  the  amount  necessary  for  proper 
irrigation  by  the  claimant  should  be  allowed  to  be  used 
by  someone  else.  Time  and  space  will  not  permit  a 
detailed  statement  of  the  evidence  upon  all  the  ma- 
terial questions.  The  testimony,  like  that  in  many 
cases  in  regard  to  the  use  of  water  in  early  days,  is 
necessarily  somewhat  indefinite.     We  think  the  evi- 
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dence  supports  the  findings  as  to  Mr.  Brosnan's  claim. 
The  awards  made  by  the  findings  and  decree  as  to 
A.  S.  Field  and  J.  A.  Hoskins  are  also  supported  by 
the  evidence  and  are  aflSrmed. 

Claim  op  J.  T.  Logan. 

41.  Mr.  Logan  claims  water  for  17  acres  in  the 
southwest  quarter  of  the  southwest  quarter  of  sec- 
tion 13,  township  15  south,  range  42  east,  W.  M.  The 
water  board  awarded  water  for  that  amount,  and  the 
decree  is  modified  to  conform  to  the  order  of  the 
board.  The  Circuit  Court  increased  the  amount  of 
the  irrigated  area  in  this  tract  from  17  to  37  acres. 
The  records  shows  that  Mr.  Logan's  mother,  Nancy 
J.  Logan,  by  her  statement,  claimed  20  acres  in  this 
subdivision  and  was  awarded  water  therefor.  There 
being  two  awards  for  the  same  20  acres,  a  correction 
should  be  made.  The  decree  as  to  the  remainder  of 
the  award  to  J.  T.  Logan  is  afiirmed. 

Claim  op  Frank  0  'Neill. 

The  evidence  shows  that  150  or  160  acres  of  the 
land  of  this  claimant  have  been  irrigated  by  flooding 
for  hay  and  pasture  in  much  the  same  manner  as  the 
land  of  other  claimants  has  been  irrigated.  The  board 
awarded  to  this  claimant  water  for  144  acres,  which 
order  the  Circuit  Court  confirmed.  The  ward  is  sup- 
ported by  the  evidence  and  is  affirmed. 

Claim  op  W.  J.  Scott. 

42.  It  is  suggested  that  there  is  an  error  in  the 
description  of  a  portion  of  the  land  of  this  claimant, 
namely,  the  southeast  quarter  of  the  southwest  quarter 
of  section  30,  township  16  south,  range  44  east,  the 
range  being  given  in  the  decree  as  43  east,  instead  of 
44  east.     This  should  be  corrected.    As  we  understand 
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the  record,  the  court  increased  the  area  for  which 
water  was  allowed  in  this  subdivision,  or  intended  so 
to  do,  by  adding  10  acres  thereto.  The  testimony  of 
the  claimant  in  regard  to  this  subdivision  is  as  follows 
(Test.  Bk.  A,  p.  790) : 

"Q.  Are  you  the  owner  of  the  southeast  quarter  of 
the  southwest  quarter  of  section  30,  township  16  south, 
range  44  eastf 

*'A.  Yes,  sir. 

''Q.  It  that  40  irrigated! 

''A.  Yes,  sir. 

*'Q.  How  much  of  itt 

**A.  About  all  of  it. 

*'Q.  The  state  engineer's  survey  shows  that  there 
are  32  acres  irrigated  from  that  40.  State  whether  or 
not  there  is  more  than  32  acres  irrigated  in  that  40,  if 
you  know. 

**A.  I  thought  there  was;  the  creek  cuts  a  little,  but 
I  didn't  think  it  cut  out  so  much.'' 

The  record  also  shows  the  following  (Test.  Bk.  A, 
p.  814) : 

**(Mr.  Rand.)  We  will  ask  at  this  time  that  the 
statement  and  proof  of  claimant  W.  J.  Scott  be 
amended  so  as  to  include  the  southeast  quarter  of 
the  southwest  quarter  of  section  30,  township  16  south, 
range  44  east,  W.  M.,  which  40  acres  was  left  out  from 
the  statement  by  inadvertence,  and  which  is  shown 
by  this  witness  to  be  his  land,  and  the  state  engineer's 
map  shows  that  32  acres  of  that  land  is  irrigated  by 
Mr.  Scott  under  his  ditch." 

As  we  understand  the  purport  of  this  record,  by  ac- 
cepting the  statement  of  the  engineer's  map,  Mr. 
Scott's  claim  as  to  this  subdivision  is  made  for  32 
acres  in  this  40-acre  tract.  The  engineer's  survey  of 
the  amount  irrigated  should  outweigh  the  guess  made 
by  the  claimant.  The  decree  will  therefore  be  modi- 
fied so  as  to  award  water  for  32  acres  in  the  southeast 
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quarter  of  the  southwest  quarter  of  section  30,  town- 
ship 16  south,  range  44  east,  W.  M.  The  award  made 
by  the  decree  to  this  claimant  in  other  respects  is 
affirmed. 

Claim  of  D.  F.  Boogs. 

43.  This  appellant  claims  that  he  should  be  adjudged 
a  priority  for  his  water  right  as  of  1873,  instead  of 
1882,  for  the  reason  that  the  land  and  water  right 
were  purchased  of  Patrick  Faulkner  whose  right  dated 
from  1873.  It  appears  from  the  evidence  that  Law- 
rence Faulkner  and  Patrick  Faulkner,  who  were 
brothers,  made  an  appropriation  and  constructed  a 
ditch  in  1873.  Patrick  Faulkner  testified,  in  substance, 
that  the  water  was  first  applied  on  the  land  sold  by 
him  to  D.  F.  Boggs,  which  was  known  as  the  ''Don- 
ohue  land,"  in  1881  or  1882,  and  that  he  used  the  water 
on  the  Bogg's  homestead  for  11  years.  It  appear  that 
it  was  sold  to  Boggs  in  1906.  This  appellant  con- 
tends that  an  appropriator  is  entitled  to  a  reasonable 
time  after  a  diversion  of  water  in  which  to  carry  the 
water  to  the  place  of  use  and  make  the  actual  applica- 
tion for  the  contemplated  useful  purpose,  citing  Ne- 
vada Ditch  Co.  V.  Bennett,  30  Or.  59  (45  Pac.  472,  60 
Am.  St.  Rep.  777),  and  other  cases.  As  will  be  seen 
from  the  evidence  referred  to,  it  does  not  appear  that 
it  was  contemplated  to  use  the  water  upon  the  Don- 
ohue  land  until  about  1882.  This  appears  to  be  a 
new  appropriation,  and  it  is  not  shown  to  be  a  part 
of  the  appropriation  made  by  the  Faulkners  in  1873. 
Lawrence  Faulkner  and  Patrick  Faulkner  made  an  ap- 
propriation for  their  land  about  1873,  but  as  we  under- 
stand the  record  Patrick  Faulkner  did  not  own  the 
Donohue  land  until  several  years  thereafter,  and  no 
appropriation  was  made  for  this  land  until  about  1882. 
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The  finding  of  the  board  of  control  and  the  Circuit 
Court  in  this  respect  is  therefore  aflSnned. 

Lower  Willow  Creek  Water  Users'  Association. 

44.  This  is  an  Oregon  corporation,  organized  on 
April  10,  1908,  as  a  co-operative  association  for  the 
purpose  of  storing  water.  It  was  organized  largely 
for  the  purpose  of  dealing  with  the  Co-operative 
Christian  Federation  Trust,  which  had  purchased  cer- 
tain options  and  water  filing  of  Don  Carlos  Boyd.  On 
May  10, 1906,  Don  Carlos  Boyd  filed  in  the  office  of  the 
county  clerk  of  Malheur  County  a  notice  of  water 
right,  claiming  50,000  acre-feet  of  water,  to  which  water 
right  the  Lower  Willow  Creek  Water  Users'  Associa- 
tion subsequently  acquired  title.  On  July  27,  1909, 
the  association  filed  with  the  state  engineer  its  applica- 
tion for  a  permit  to  construct  two  reservoirs,  and  to 
store  the  unappropriated  water  of  Willow  Creek.  On 
February  23,  1910,  the  association  filed  with  the  state 
engineer  its  application  for  a  permit  to  appropriate 
the  water.  These  applications  have  not  yet  been  acted 
upon.  The  association  claims  that  in  July,  1908,  the 
preliminary  work  was  begun,  including  the  surveying 
necessary  for  its  project,  but  that  no  actual  construc- 
tion was  ever  made.  The  water  board  and  the  Cir- 
cuit Court  found  in  effect  that  no  construction  work 
had  ever  been  done  by  this  company,  that  no  right  of 
way  had  ever  been  obtained  by  it,  and  that  it  had  no 
rights  to  water  for  adjudication  by  the  board.  The 
previous  filing  of  Don  Carlos  Boyd,  as  it  passed 
through  the  Federation  Trust  into  the  hands  of  the 
Water  Users'  Association,  had  been  permitted  to  lapse 
for  failure  to  commence  active  construction  or  con- 
tinue the  same  with  reasonable  diligence.  As  the  right 
of  this  association  could  not  date  earlier  than  July  27, 
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1909,  the  day  of  its  application  for  a  permit  to  store 
the  waters,  and  since  the  appropriation  of  the  Willow 
River  Land  &  Irrigation  Company  of  the  date  of  April 
7,  1908,  has  been  held  valid,  and  since  this  appropria- 
tion would  cover  the  surplus  waters  flowing  in  Willow 
Creek  during  each  and  every  season,  the  refusal  of  the 
board  to  grant  the  permit  of  the  association  was  there- 
fore proper  and  should  be  sustained.  These  findings 
are  supported  by  the  evidence  and  are  affirmed. 

45.  It  is  urged  that  the  Circuit  Court  erred  in  chang- 
ing the  priority  of  M.  G.  and  I.  W.  Hope  from  1905  to 
1904  for  18.5  cubic  feet  per  second  from  Turner  Creek 
for  the  irrigation  of  1,480  acres,  and  in  changing  the 
priority  of  appellant  Willow  River  Land  &  Irrigation 
Company  from  1898  to  1904  for  two  second-feet  from 
Turner  Creek  through  the  Dougherty  Ditch.  The  evi- 
dence in  regard  to  the  date  of  relative  priority  of  ap- 
pellant Willow  River  Land  &  Irrigation  Company  as 
to  the  Dougherty  right  is  based  on  the  testimony  of 
Leonard  Cole,  a  witness  for  that  company,  who  testi- 
fied, in  substance,  that  Dougherty  used  water  on  the 
land  when  he  first  went  there;  that  he  does  not  re- 
member the  year,  but  thinks  it  was  at  least  12  years 
ago.  It  appears  that  Dougherty  was  absent  from  the 
land  for  some  time  after  he  first  went  there.  This 
probably  rendered  it  difficult  for  Mr.  Cole  to  remem- 
ber the  date  of  Dougherty's  settlement.  Cole  further 
testified  that  he  thought  Dougherty  used  water  out  of 
Poison  Gulch  and  Turner  Gulch,  with  ditches  from  both 
streams,  but  that  he  only  noticed  a  ditch  from  Turner 
Gulch. 

It  is  contended  that  the  certificate  of  the  register 
of  the  United  States  Land  Office  is  proof  that  Dough- 
erty was  in  possession  of  these  lands  as  early  as  1902. 
To  this  we  are  not  willing  to  accede.    It  is  a  well-known 
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fact  that  an  entry  or  filing  in  the  United  States  Land 
Office  made  for  land  is  not  proof  of  settlement  or  pos- 
session. The  evidence  of  Leonard  Cole  is  indefinite 
and  uncertain  as  to  the  date  of  Dougherty's  posses- 
sion and  appropriation.  It  appears  that  Dougherty 
was  away  from  the  land  for  a  considerable  time  after 
he  made  an  entry  therefor.  As  to  the  date  of  relative 
priority,  I.  W.  Hope  testified,  in  substance,  that  he 
filed  a  claim  for  the  water  of  Kern  Creek  for  M.  G. 
Hope  and  I.  W.  Hope.  It  appears  that  the  water 
board  awarded  M.  G.  and  I.  W.  Hope  18.5  cubic  feet 
per  second  of  water  for  the  irrigation  of  1,480  acres 
of  land,  with  the  relative  priority  of  1905,  the  water 
to  be  taken  from  Turner,  Spring  Branch,  Sheep  Corral 
and  Current  or  Kern  Creeks,  with  the  privilege  of  stor- 
age of  water  from  all  of  said  creeks  except  the  first.  It 
appears  that  the  land  of  the  Hope  brothers  has  nearly 
all  been  irrigated;  that  the  construction  of  ditches 
for  this  purpose  was  begun  in  1903  and  completed  in 
1904  and  1905 ;  that  the  water  has  been  applied  for  the 
purpose  of  irrigating  grain  and  alfalfa.  There  seems 
to  be  no  question  raised  but  that  this  appropriation 
was  made  in  good  faith  and  the  water  applied  for  a 
beneficial  purpose.  We  think  the  trial  court  was  justi- 
fied in  fixing  the  date  of  relative  priority  as  of  1904. 

The  Willow  River  Land  &  Irrigation  Company  com- 
plains that  this  change  in  the  date  will  compel  it  to 
prorate  with  the  award  to  Hope  brothers  for  this 
amount  of  water  from  Turner  Creek.  In  the  descrip- 
tion of  this  water  right  the  Circuit  Court  dealt  only 
with  the  date,  and  referred  to  the  award  as  being  for 
the  irrigation  of  1,480  acres  of  land  from  Turner 
Creek,  without  mentioning  the  other  streams  named 
above.  We  do  not  understand  that  it  was  intended 
that  all  the  water  should  be  taken  from  Turner  Creek. 
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It  is  in  evidence  that  a  large  part  of  this  land  is  ir- 
rigated from  Kem  Creek.  Only  an  equitable  amount 
should  be  required  to  be  taken  from  Turner  Creek, 
such  amount  to  be  apportioned  as  nearly  as  may  be 
according  to  the  amount  heretofore  used  from  the  re- 
spective creeks.  While  the  record  is  not  in  a  condi- 
tion to  enable  us  to  fix  the  amount  definitely,  we  think 
the  matter  can  be  safely  left  to  the  water-master  under 
the  direction  of  the  water  board. 

46.  The  decree  as  to  the  awards  to  C.  T.  Locey,  J.  P. 
Smith,  S.  M.  Molthan,  Ernest  Locey,  Q.  E.  Rutherford, 
David  K.  Worsham,  Florence  E.  Woodcock,  C.  C. 
Crews,  A.  J.  Howard,  N.  D.  Kelley  and  Estate  of 
Warren  D.  Springer  is  affirmed.  Each  water  right 
herein  awarded,  decreed  or  affirmed  is  subject  to  the 
conditions,  changes  and  modifications  suggested  in  this 
opinion.  The  water  of  the  various  water  users,  the 
rights  to  which  are  adjudicated  herein,  should  be  meas- 
ured at  the  headgate  or  intake  of  each  water  user's 
lateral  or  service  ditch. 

47.  The  waters  from  Burnt  River  which  are  de- 
posited in  Willow  Creek  through  the  Eldorado  Ditch 
near  the  Morfitt  place  and  afterward  used  by  the  East- 
ern Oregon  Land  Company  should  be  measured  at  the 
place  where  such  waters  are  usually  emptied  into  Wil- 
low Creek,  the  place  of  measurement  to  be  changed 
only  by  the  water-master  on  authority  of  the  water 
board. 

48.  It  is  apparent  that  in  a  proceeding  of  this  kind 
in  describing  the  various  tracts  of  land,  water  rights, 
and  dates  of  priority  clerical  errors  are  sure  to  occur. 
Some  of  these  were  rectified  by  the  trial  court,  and  we 
have  endeavored  to  correct  others.  It  is  also  quite  likely 
that  other  mistakes  may  occur.  We  deem  it  essential 
that  all  clerical  errors  he  corrected  by  the  board  upon 
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its  original  records.  This  should  be  done  in  such  a 
way  as  to  show  the  correction  made,  and  by  what  au- 
thority. For  this  purpose  and  to  that  extent  these 
proceedings  are  referred  to  the  water  board  with  au- 
thority to  correct  any  clerical  errors  that  may  be  found 
within  three  months  from  the  date  of  entry  of  the  final 
decree  herein  in  the  lower  court. 

After  a  careful  examination  of  the  evidence  the  de- 
cree of  the  lower  court,  with  the  modifications  and 
changes  herein  suggested,  is  aflirmed;  each  party  to 
this  proceeding  to  pay  his  own  costs. 

Modified  and  Affirmed. 
FxTBTHER  Modified  on  Beheabinq. 


Modified  February  16,  1915. 

On  Beheabinq. 

(146  Pac.  475.) 

On  rehearing,  briefs  were  submitted  by  Mr.  Robert 
M.  Duncan,  Mr.  John  R.  Wheeler,  Messrs.  Teal,  Minor 
<&  Winfree  and  Mr.  John  W.  McCulloch,  with  oral  ar- 
guments by  Mr.  Duncan,  Mr.  Wirt  Minor  and  Mr.  Mc- 
Culloch. 

In  Banc.  Mr.  Justice  Bean  delivered  the  opinion 
of  the  court. 

49.  In  regard  to  the  date  of  relative  priority  of  the 
company  or  Lockett  Ditch  of  the  claimant  Willow 
Eiver  Land  &  Irrigation  Company  which  was  reserved 
for  further  consideration,  we  note  that  in  its  statement 
and  proof  the  years  1872, 1873  and  1874  are  the  dates 
given  when  the  water  was  first  used  for  irrigation 
from  the  above  ditch  and  others.     In  the  statement  of 
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the  enlargements  and  completion  of  the  ditch  we  find 
the  following: 

*'The  waters  were  appropriated  in  1876  in  said 
ditch  covering  about  40  acres  of  land.  The  second 
year  it  was  increased  to  80  acres,  and  the  third  year 
was  completed  to  its  present  capacity,  which  supplied 
water  for  11  claimants,  and  consisted  of  50  shares.  •  •  '* 

This,  taken  in  connection  with  the  main  statement, 
evidently  refers  to  the  extension  of  the  ditch  beyond 
Phipps  Creek. 

Mr.  Wm.  Boswell,  a  witness  for  the  Willow  River 
Land  &  Irrigation  Company,  testified  (Book  B,  p.  79) 
to  the  effect  that  he  surveyed  the  company  or  Lockett 
Ditch  in  the  fall  or  winter  of  1873  for  the  purpose  of 
draining  swamp  land  of  Joseph  Cole,  who  also  had 
land  to  be  irrigated;  that  they  got  the  water  through 
to  Phipps  Creek  the  next  season;  that  three  or  four 
years  afterward  it  was  extended  and  a  number  of 
farmers  used  the  ditch  from  which  to  irrigate.  Mr. 
C.  E.  Boswell,  witness  for  claimant,  testified  (Book  B, 
p.  468)  that  he  had  known  the  ditch  since  1873,  and 
that  it  had  been  used  since  that  time ;  that  he  had  fol- 
lowed it  down  a  distance  in  going  to  a  neighbor's  house. 
Mr.  Leonard  Cole,  witness  for  plaintiff,  who  settled 
in  the  valley  in  1872,  testified  (Book  B,  p.  429  et  seq.), 
in  substance,  that  the  company  ditch  was  constructed 
below  Cole's  Ditch;  that  it  was  started  about  1872, 
completed  about  halfway  down  in  1873,  and  extended 
and  completed  in  1877.  It  was  shown  on  cross- 
examination  that  in  1891,  in  the  case  of  Cole  and 
Kendall  v.  Logan,  Cole  testified  as  follows: 

**Q.  What,  if  anything,  do  you  know  about  a  com- 
pany or  corporation  ditch — ditch  being  taken  out  of 
Willow  Creek  and  located  upon  Logan's  homestead! 
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**A.  In  the  year  1877  there  was  a  ditch  taken  out  on 
Logan's  homestead.  It  was  a  company  or  corpora- 
tion ditch.  *  * 

**Q.  What  year  was  it  built  int 

**A.  1877.'' 

The  witness  did  not  then  testify  that  the  work  was 
commenced  in  1872  or  1873.  He  stated  that  the  ditch 
concerning  which  he  testified  was  the  same  as  the  one 
now  referred  to  as  the  company  or  Lockett  Ditch.  Mr. 
C.  M.  Foster,  a  civil  engineer  of  Baker,  testified 
(Book  B,'  p.  526)  that  he  saw  them  working  on  the 
company  ditch  near  the  head  or  lower  down  the  valley, 
he  thought,  about  1874.  W.  E.  Lofton  testified  (Book 
B,  p.  482)  that  his  father  settled  on  the  creek  in  1875, 
and  he  became  acquainted  with  the  company  ditch  at 
that  time;  that  the  water  ran  down  to  Phipps  Creek, 
then  down  that  creek,  and  was  taken  out  below;  that 
his  father  while  there  irrigated  75  or  80  acres  on  the 
Nick  01k  place ;  that  he  moved  away  in  1878,  and  the 
next  year  or  so  the  ditch  was  extended  below  Phipps 
Creek.  C.  D.  Davis,  witness  on  the  other  side,  testi- 
fied (Book  A,  p.  938)  to  the  effect  that  he  lived  on  land 
now  covered  by  the  ditch  in  1876  and  1877,  and  that  he 
thought  the  ditch  was  constructed  part  way  in  the 
latter  year ;  that  25  or  30  acres  were  irrigated  from  the 
lower  ditch,  and  the  amount  was  increased  from  year 
to  year.  Mr.  J.  T,  Logan,  who  appears  to  be  ac- 
quainted with  the  early  settlement  of  the  valley,  testi- 
fied (Book  A,  p.  945)  that  the  company  ditch  was  con- 
structed in  1877  or  1878,  and  finished  from  Phipps 
Creek  on  down  in  1883.  It  therefore  appears  that 
some  of  the  witnesses,  in  referring  to  the  company  or 
Lockett  Ditch,  have  in  mind  the  construction  of  the 
ditch  from  the  Logan  place  to  Phipps  Creek,  and  others 
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from  Phipps  Creek  on  beyond.  The  places  in  the  val- 
ley down  below  the  Cole  and  Logan  farms  seem  to  have 
been  settled  upon  later  than  those  named.  It  appears 
that  the  settlement  in  this  vicinity  proceeded  from 
the  places  mentioned  on  down  the  valley.  Mr.  W.  J. 
Scott,  who  came  to  the  creek  in  1878,  states  that  the 
company  ditch  was  then  down  to  Phipps  Creek,  and 
about  80  acres  were  irrigated.  It  is  stipulated  that 
the  ditch  was  made  from  Phipps  Creek  down  in  1882, 
but  there  was  a  lower  ditch  to  which  testimony  had 
already  been  given.  A  careful  re-examination  of  the 
evidence  leads  us  to  believe  that  the  company  or 
Lockett  Ditch  was  commenced  and  constructed  to 
Phipps  Creek  in  1873 ;  that  from  60  to  100  acres  were 
irrigated  therefrom;  and  that  when  this  ditch  was 
started  several  of  the  quarter  sections  of  land  beyond 
Phipps  Creek  had  not  been  settled  upon,  or  had  only 
a  small  cabin  thereon  without  the  land  being  improved. 
It  does  not  appear  that  the  appropriation  was  at  first 
made  for  unoccupied  land,  or  for  that  farther  down 
the  valley  than  Phipps  Creek.  Subsequently,  and  not 
earlier  than  1877,  the  ditch  was  taken  out  of  Phipps 
Creek  about  one  quarter  of  a  mile  below  where  the 
company  ditch  emptied  into  that  stream  and  con- 
structed beyond.  It  was  afterward  placed  upon  higher 
ground  and  extended.  We  therefore  conclude  that 
the  lands  served  from  the  company  or  Lockett  Ditch 
between  the  intake  thereof  to  Phipps  Creek  are  en- 
titled to  a  date  of  relative  priority  of  1873,  and  the 
lands  served  from  the  extension  thereof  beyond  Phipps 
Creek  are  entitled  to  a  date  of  relative  priority  of  1877, 
each  of  these  subdivisions  of  land  to  be  tabulated  by 
the  water  board. 
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Malheub  Irrigation  Company,  Limited. 

50.  R.  C.  McKinney  made  a  filing  June  10,  1906,  on 
what  is  known  as  the  Beers  reservoir  site.  Notice  of 
the  appropriation  of  25,000  cubic-feet  per  second  of 
the  flood  waters  of  Willow  Creek  was  filed  in  the  office 
of  the  state  engineer,  posted  at 'the  proposed  point 
of  diversion  on  Willow  Creek,  and  recorded  in  the 
records  of  water  rights  in  Malheur  County.  (Ex- 
hibit No.  65,  Book  4;  Testimony,  Book  A,  p.  870.)  By 
deed  of  July  1,  1907,  filed  for  record  in  that  county 
July  26,  1908,  McKinney  conveyed  all  his  rights  by 
virtue  of  such  notice  of  appropriation  to  the  Malheur 
Irrigation  Company.  The  company  made  a  filing 
March  1, 1906,  on  the  same  site  as  the  Beers  reservoir. 
The  Willow  Eiver  Land  &  Irrigation  Company  initi- 
ated its  rights  by  filing  a  notice  of  appropriation  on 
April  7,  1908.  It  is  contended  by  this  company  that 
the  filings  made  upon  the  Beers  reservoir  site  have 
been  abandoned,  and  should  be  canceled. 

The  act  of  1905  (Section  6625,  L.  0.  L.)  under  the 
provisions  of  which  E.  C,  McKinney  and  the  Malheur 
Irrigation  Company  filed  upon  the  Beers  reservoir  site, 
is,  in  effect,  an  amendment  of  the  act  of  1891  (Section 
4993  et  seq.,  B.  &  C.  Comp.).  The  later  act  enlarged 
the  scope  of  the  former,  and  granted  to  persons,  as 
well  as  to  corporations,  the  privilege  of  appropriat- 
ing water  by  posting  and  recording  a  notice  and  making 
application  to  the  state  engineer.  Section  6533, 
L.  0.  L.,  which  was  repealed  in  1913  (Laws  1913, 
p.  138),  provided  that  a  corporation  proposing  to  ap- 
propriate water  should  commence  the  actual  construc- 
tion of  its  proposed  ditch  or  canal  within  six  months 
from  the  date  of  the  posting  of  the  notice  prescribed, 
and  should  prosecute  the  same  without  intermission 
(except  as  resulting  from  the  act  of  God,  the  elements, 
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or  unavoidable  casualty),  until  the  same  should  be 
completed;  that  the  actual  capacity  of  the  ditch  or 
canal,  when  completed,  should  determine  the  extent 
of  the  appropriation ;  and  that  upon  a  compliance  with 
the  act  the  right  to  the  use  of  the  water  appropriated 
should  relate  back  to  the  date  of  posting  the  notice. 
Section  6546  states  that  the  right  to  appropriate  water 
may  be  lost  by  abandonment  or  neglect  to  use  the 
same  for  a  period  of  one  year,  but  that  the  question 
of  abandonment  shall  be  one  of  fact  to  be  tried  and 
determined  as  other  questions  of  fact.  Under  the  pres- 
ent Water  Code,  by  Section  6630,  L.  0.  L.,  as  amended 
by  the  Laws  of  1913,  page  277,  it  is  provided  that  ac- 
tual construction  work  shall  begin  within  one  year 
from  the  date  of  approval  of  the  application  and  the 
construction  of  any  proposed  irrigation  or  other  work 
shall  thereafter  be  prosecuted  with  reasonable  dili- 
gence, and  be  completed  within  a  reasonable  time  as 
fixed  in  the  permit,  not  to  exceed  five  years  from  the 
date  of  such  approval.  Provision  is  made  for  an  ex- 
tension of  time  for  good  cause  shown. 

The  statement  of  contest  of  the  Willow  River  Land 
&  Irrigation  Company,  so  far  as  the  same  relates  to 
the  claim  of  the  Malheur  Irrigation  Company,  is  a 
general  one  to  the  effect  that  the  latter  company  has 
no  right  or  claim  to  the  use  of  the  water  of  Willow 
Creek;  that.its  claim  is  unfounded,  false  and  fictitious. 
No  reference  is  made  to  the  filings  in  question  or  to  the 
abandonment  by  the  Malheur  Irrigation  Company.  It 
is  clear  that  abandonment  does  not  take  place,  as  a 
matter  of  law,  without  a  trial  of  the  facts.  The  water 
board  disallowed  the  claim  of  the  Malheur  Irrigation 
Company,  and  that  company  filed  exceptions  in  the 
Circuit  Court  upon  the  ground  that  the  finding  that 
it  had  forfeited  and  lost  all  rights  to  the  waters  of 
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Willow  Creek  was  not  warranted  or  supported  by  the 
facts  and  was  contrary  to  law  and  equity.  The  Cir- 
cuit Court  found  adversely  to  the  exceptor,  and  the 
company  appeals  therefrom. 

51.  It  is  urged  upon  rehearing  by  counsel  for  the 
Willow  River  Land  &  Irrigation  Company  that  the 
R.  C.  McKinney  filing  was  never  a  part  of  the  Mal- 
heur Irrigation  Company  system,  for  the  reason  that 
the  deed  of  July  1,  1907,  conveying  the  same  to  the 
company,  was  not  recorded  until  July  26,  1908,  after 
the  Willow  River  Land  &  Irrigation  Company  had 
initiated  its  rights;  tjiat  the  construction  work  done 
under  this  filing  was  not  sufficient  to  apprise  the  sub- 
sequent appropriator  that  the  appropriation  made  by 
McKinney  was  being  kept  intact.  The  recording  of 
the  conveyance  to  the  Malheur  Irrigation  Company 
would  serve  only  to  inform  intending  appropriators 
of  the  ownership  thereof.  The  record  of  the  notice 
of  appropriation  standing  in  the  name  of  R.  C.  Mc- 
Kinney was  notice,  so  far  as  such  would  impart  in- 
formation, that  a  right  was  claimed.  We  fail  to  see 
why  one  contemplating  to  make  an  appropriation  from 
this  stream  should  not  heed  the  notice  in  the  name  of 
McKinney  just  as  much  as  he  would  if  the  record  had 
shown  that  the  right  was  claimed  by  the  Malheur  Ir- 
rigation Company.  McKinney  was  a  stockholder  and 
director  in  the  company  at  the  time  he  made  the  filing. 
He  and  Mr.  Hoskins,  who  operated  with  him,  after 
completing  the  survey  of  the  Beers  reservoir  site  in 
1907,  dug  trenches  for  the  reservoir  dam,  and,  it  is 
claimed,  expended  about  $1,100  or  $1,200.  Mr.  C.  E. 
Brainard,  at  page  899,  Book  A,  evidence,  states  as 
follows : 

*'I  never  knew  the  exact  amount  that  was  spent  by 
them;  I  have  been  there  and  saw  the  work,  and  knew 
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that  there  was  trenches  dug  there,  and  that  there  was 
holes  sunk  down,  but  I  never  knew  the  exact  amount 
that  was  done  there. ' ' 

At  page  887  et  seq.,  Book  A,  we  find  the  following 
evidence : 

**Q.  Mr.  Brainard,  I  will  call  your  attention  to  in- 
struments Nos.  48  and  50  of  Exhibit  No.  43,  being  the 
water  notice  of  filing  and  water  appropriation  of  R.  C. 
McKinney  and  the  transfer  to  the  Malheur  Irrigation 
Company,  Limited,  and  ask  you  what,  if  anything, 
your  company  has  done  to  keep  that  appropriation,  in 
making  that  appropriation  good,  and  keeping  your 
rights  intact. 

*'A.  There  was  quite  a  little  work  done  there  in  the 
fall  of  1907,  1908,  and  I  am  not  sure  about  1909 ;  there 
might  have  been  some  work  done  there  in  1909,  but 
not  to  any  great  extent;  simply  work  enough  to  pro- 
tect any  right  the  company  might  have  in  that  locality. 

*'Q.  Then  that  notice  of  location  of  the  reservoir 
site  is  what  has  been  known  throughout  this  hearing 
as  the  Beers  reservoir  sitet 

"A.  Yes,  sir.  *  • 

*'Q.  At  the  present  time,  Mr.  Brainard,  is  that  reser- 
voir site  and  storage  plant  a  part  of  your  irrigation 
system  t 

'*A.  Yes,  sir.  When  the  original  survey  of  the  Mal- 
heur system  was  made  a  line  was  run  from  the  upper 
end  of  Cow  Valley  into  the  South  Fork  of  Willow 
Creek,  and  after  figuring  estimates  of  construction 
and  the  obstacles  to  be  overcome,  it  was  decided  to 
be  too  expensive,  and  the  company  acquired  this  Mc- 
Kinney right  and  filing,  anticipating  making  what  they 
call  the  main  storage  reservoir,  and  it  has  been  con- 
sidered as  a  part  of  the  system. 

**Q.  And  this  at  the  present  time  you  consider  your 
principal  reservoir  for  the  storage  of  flood  water? 

*'A.  We  do. 

*'Q.  In  reference  to  that  matter  I  will  ask  you  if 
Mr.  R.  C.  McKinney  made  application  to  the  govern- 
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ment  or  Department  of  the  Interior  for  a  right  of  way 
for  that  reservoir! 

''A.  He  did. 

*'Q.  And  that  right  of  way  and  the  different  steps 
taken  through  the  land  office  is  the  same  that  are 
evidenced  by  Exhibit  No.  52,  hereto  introduced,  and 
consisting  of  a  letter,  notice  of  suspension  of  action 
on  the  application  of  right  of  way  of  R.  C.  McKinney, 
the  further  notice  of  the  department  requiring  the 
water  rights  to  be  furnished,  which  was  to  consist  of 
the  certificate  of  the  state  engineer  as  to  the  rights, 
and  the  third  being  a  copy  of  the  order  of  the  depart- 
ment transmitting  the  map  and  the  field-notes,  same 
being  approved  and  the  order  granting  the  rigrht  of 
way? 

**A.  It  is. 

' '  Q.  Mr.  Brainard,  I  will  ask  if  your  reason  for  do- 
ing no  further  work  on  that  particular  unit  of  your 
system  is  caused  by  the  same  disability  that  has  pre- 
vented you  from  working  on  the  other  portion  of  your 
system  t 

**A.  That  question  came  up  at  a  directors'  meeting 
of  the  Malheur  Irrigation  Company,  and  the  best  ad- 
vice they  got  relative  to  the  company  was  that  the 
permanent  injunction  would  restrain  them  from  taking 
any  measure  or  doing  any  work  on  Willow  Creek,  and 
that,  of  course,  stopped  work  on  that  site. 

''Q.  And  you  have  been  holding  the  work  on  this 
particular  reservoir  si^e  in  abeyance,  pending  the  fur- 
ther action  on  that  injunction? 

**A.  We  have.'' 

52.  Further  work  was  suspended  on  account  of  an 
injunction  and  delay  in  obtaining  the  right  of  way. 
The  evidence  in  regard  to  this  matter  is  somewhat 
general.  It  does  not  appear  to  have  been  seriously 
questioned  at  the  time  it  was  given.  At  the  time  of 
making  its  filing,  the  Willow  River  Land  &  Irrigation 
Company  had  constructive  notice  of  the  claim  now 
made  by  the  Malheur  Irrigation  Company,  and  it  would 


664  In  be  Willow  Creek.  [74  Or. 

seem  that  an  inspection  of  the  Beers  reservoir  site 
would  have  informed  the  people  interested  what  work 
had  been  done  on  the  dam  indicating  that  the  ap- 
propriation had  not  been  abandoned,  and  that  vested 
rights  had  accrued.  The  Willow  River  Land  &  Ir- 
rigation Company  people  seem  to  have  ignored  every 
obstacle,  and  to  have  determined  to  proceed  and  take 
any  chances  there  might  be  of  adverse  consequences. 
From  all  that  appears  in  the  record  we  do  not  think 
that  the  McKinney  or  the  Malheur  Irrigation  Com- 
pany abandoned  the  right  conferred  by  virtue  of  these 
filings.  Abandonment,  as  applied  to  a  water  appro- 
priation, is  a  voluntary  relinquishment  of  a  known 
right.  To  constitute  abandonment  there  must  be  a 
concurrence  of  the  acts  and  intent.  The  mere  inten- 
tion to  abandon,  if  not  coupled  with  yielding  up  pos- 
session, or  the  cessation  of  use,  is  not  sufficient;  nor 
will  nonuse  alone,  without  an  intention  to  abandon, 
be  held  to  amount  to  an  abandonment:  Oviatt  v.  Big 
Four  Min.  Co.,  39  Or.  118  (65  Pac.  811) ;  1  Wiel,  Water 
Rights  (3  ed.),  §§  567,  576;  Hough  v.  Porter,  51  Or. 
435  (95  Pac.  732,  98  Pac.  1083,  102  Pac.  728). 

53.  The  reason  for  the  cancellation  of  the  McKin- 
ney filing  earnestly  urged  by  counsel  for  the  Willow 
River  Land  &  Irrigation  Company  is  largely  one  of 
expediency  and  that  such  action  will  greatly  accelerate 
the  development  of  the  country.  The  Water  Code 
authorizes  the  state  engineer,  in  passing  upon  applica- 
tions, to  take  into  consideration  the  public  welfare. 
This  should  not  be  carried  to  the  extent  of  effacing 
vested  rights.  In  view  of  all  the  conditions,  in  order 
to  both  protect  the  rights  of  the  claimants  and  as  a 
safeguard  against  retarding  the  development  of  the 
section  of  country  affected,  we  see  no  reason  why  the 
construction  of  the  proposed  works  on  the  Beers  reser- 
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voir  site  should  not  be  commenced  in  good  faith  within 
six  months  from  this  date,  and  prosecuted  with  rea- 
sonable diligence  to  completion  not  later  than  January 
1,  1918,  unless  for  good  cause  shown  such  time  should 
be  extended. 

54.  Counsel  for  the  Willow  Eiver  Land  &  Irrigation 
Company,  upon  rehearing,  request  that  the  rights  of 
the  Malheur  Irrigation  Company  be  defined  more 
specifically  and  the  dates  of  relative  priority  of  the 
various  rights  be  fixed.  In  Pringle  Falls  Power  Co. 
V.  Patterson,  65  Or.  474,  483  (128  Pac.  820,  132  Pac. 
527),  we  had  occasion  to  consider  a  water  right  in- 
itiated by  posting  notices  of  appropriation  and  the 
commencement  of  the  construction  of  works  not  then 
completed.  We  there  stated  that  the  extent  of  the 
right  that  might  eventually  be  obtained  could  not  then 
be  determined.  So,  in  the  case  at  bar,  the  final  meas- 
urement of  the  appropriation  of  the  claimant  Malheur 
Irrigation  Company  will  be  the  amount  of  water  ap- 
plied to  a  beneficial  use.  To  constitute  a  valid  appro- 
priation of  water  three  elements  must  always  exist: 
(1)  An  intent  to  apply  the  water  to  some  beneficial  use 
existing  at  the  time  or  contemplated  in  the  future;  (2) 
a  diversion  from  the  natural  channel  by  means  of  a 
ditch,  channel  or  other  structure;  and  {3)  the  applica- 
tion of  it  within  a  ^^asonable  time  to  some  useful  pur- 
pose: Low  V.  Rizur,  25  Or.  551,  557  (37  Pac.  82); 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59  (45  Pac.  472,  60 
Am.  St.  Rep.  777). 

As  we  understand  the  record,  the  contracts  of  the 
Malheur  Irrigation  Company  for  supplying  water  for 
irrigation  have  not  all  been  executed,  and  the  works 
have  not  yet  been  completed.  Whether  the  rights  will 
relate  back  to  the  time  of  notice  of  appropriation  will 
depend  upon  the  diligence  manifested  in  the  prosecu- 
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tion  and  completion  of  the  works.  To  pass  upon  the 
ultimate  extent  or  date  of  relative  priority  of  the  right 
of  appropriation  which  may  or  may  not  be  perfected 
in  the  future  would  be  to  render  a  decision  in  advance 
of  the  transaction  involved.  This  phase  of  the  case, 
therefore,  should  be  left  for  future  determination  by 
the  water  board,  as  the  water  is  applied  to  a  beneficial 
use.  We  are  still  without  much  light  on  the  question 
as  to  the  time  to  be  allowed  the  Malheur  Irrigation 
Company  for  the  completion  of  its  system  and  the  ap- 
plication of  the  water  to  a  beneficial  use.  As  the 
board  allowed  the  Willow  River  Land  &  Irrigation 
Company  until  January  1, 1918,  it  is  probable  that  the 
same  date  will  give  the  Malheur  Irrigation  Company 
sufficient  time.  Therefore  our  former  opinion  will  be 
changed  so  as  to  grant  until  that  date  for  the  comple- 
tion of  the  works  and  the  application .  of  the  water. 

With  these  modifications,  we  adhere  to  our  former 
opinion. 

FoBMEB  Opinion  Modified  on  Beheabing. 
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ABANDONlflXNT. 

See  Waters  and  WatercourseSy  2. 

ASATEMENT  AND  BEVIVAIi. 

Abat0iii«iit  and  Revival — ^Plea  in  Abatement — ^Disposition. 

1.  A  plea  in  batement  cannot  be  joined  with  a  plea  in  bar,  and 
must  be  disposed  of  before  an  answer  to  the  merits  can  be  considered. 
(Klamath  Lumber  Co.  v.  Bamber,  287.) 

ABSTRACT  OF  RECORD. 

See  Appeal  and  Error,  26. 

ACCOUMTJLN'G. 

See  Partnership,  1,  2. 

ACCRETIOm. 

See  Navigable  Waters,  1. 

ACQX7IESCENCB. 

See  Pleading,  11,  12. 

ACTION. 

See  Breach  of  Marriage  Promise,  1. 
See  Brokers,  1,  2. 
See  Corporationsi  1-3. 
See  Gas,  2. 
See  Shipping,  1. 

ADTUDICATION. 

See  Insane  Persons,  1. 

ADMI88ION& 

See  Evidence,  1^  5. 
See  Quo  Warranto,  1. 

ADULTERY. 

Adultery— Indictment — Prosecntion  by  Injured  SpouM. 

1.  An  indictment  for  adultery  need  not  allege  that  the  prosecution 
was  instituted  by  the  injured  spouse,  as  required  by  Section  2072, 
L.  O.  L.     (State  v.  Ayles,  153.) 

Adultery — ^Elements  of  Offense-^oint  Qnllt. 

2.  One  party  to  an  illicit  intercourse  may  be  guilty  of  adultery 
and  the  other  innoceut  thereof;  it  not  being  essential  to  the  commis- 
sion of  such  offense,  that  there  be  a  joint  criminal  intent.  (State  v. 
Ayles,  153.) 
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Adultery— Deftfue—Oonniyance  of  Huband. 

3.  That  the  husband  of  the  woman  connived  with  and  abetted  de- 
fendant in  the  commission  of  the  act  of  adulter/  constituted  no 
defense.     (State  v.  Ayles,  153.) 

See  Criminal  Law,  1. 

ADVERSE  P088E8SIOK. 

Adverse  PoBsession— Property  Subject — Streete— EstoppeL 

1.  The  right  of  a  municipal  corporation  to  use  a  dedicated  street 
is  not  cut  off  by  adverse  possession  for  the  ordinary  period  of  limita- 
tions; but,  where  through  the  laches  of  its  officers  an  abutting  owner 
has  been  permitted  to  make  and  maintain  in  the  street  pefrmanent  and 
valuable  improvements  for  that  period,  the  city  ia  estopped  from  open- 
ing the  street.     (Barton  y.  Portland,  75.) 


See  Insurance,  8. 
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AHENDMENT. 


See  Pleading,  8. 

Amending  Judgment  None  Pro  Tune. 
See  Appeal  and  Error,  16,  17. 

Discretion  of  Trial  Court. 

See  Pleading,  7. 

APPEAL  AKD  EBSO& 

Appeal  and  Error — Harmless  Error— Evidence. 

1.  In  an  action  under  the  Federal  Employers'  Liability  Act  as 
amended  by  Act  April  5,  1910,  for  injuries  to  a  switch  engineer,  the 
error  in  admitting  evidence  of  custom,  so  affecting  the  construction 
of  an  order  under  which  the  engineer  operated,  as  to  show  freedom 
from  negligence,  was  reversible,  as  materially  affecting  the  rights  of 
the  railroad  company.  (Chadwick  v.  Oregon- Washington  B.  &  N.  Co., 
19.) 

Appeal  and  Error — Questions  Reviewable— "Assignments  of  Error." 

2.  An  "assignment  of  error,"  within  Supreme  Court  Rule  12  (56 
Or  621,  117  Pac.  zi),  providing  that  no  question  will  be  examined 
except  those  going  to  the  jurisdiction  of  the  court,  or  when  the  plead- 
ing does  not  state  facts  constituting  a  cause  of  action,  or  defense,  or 
those  arising  on  the  assignments  of  error  as  contained  in  the  printed 
abstract,  is  in  the  nature  of  a  pleading,  and  its  purpose  is  to  point 
out  specific  errors  to  enable  the  appellate  court  to  see  on  what  point 
a  reversal  is  asked.     (Salene  v.  Isherwood,  35.) 

Appeal  and  Error — Questions  Eeviewable — Assignments  of  Error- - 
Necessity. 

3.  Where  an  appeal  is  taken  from  a  decree  entered  on  the  plead- 
ings, formal  assignments  of  error  are  not  necessary,  though  it  is  the 
better  practice  to  have  them.     (Salene  v.  Isherwood,  35.) 
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Appeal  and  Error — Qnestloxia  Sevlewable— Asslgninonts  of  Error — 
Necessity. 

4.  An  appeal  will  not  be  dismissed  for  want  of  assignments  of 
error,  where  it  appears  that  the  error  complained  of  is  the  entering  of 
an  order  set  out  with  sufficient  of  the  record  to  make  it  intelligible. 
(Salene  v.  Isherwood,  35.) 

Appeal  and  Error — Qnestlona  Sevlewable^Asaignmenta  of  Error — 
Sapplemental  Abstract. 

5.  Where  assignments  of  error  were  inadvertently  omitted  they 
may  be  filed  as  a  supplemental  abstract;  respondent  not  having  been 
affected  by  the  admission.     (Salene  y.  Isherwood,  35.) 

Appeal  and  Error — ^Preenmptions — ^Evidence  not  Shown  by  Record. 

6.  In  an  action  on  a  note,  defendant  on  the  ground  of  a  false  and 
fraudulent  statement  as  to  the  value  of  the  property  for  which  it  was 
given,  where  the  record  on  defendants'  appeal  contained  none  of  thcf 
evidence,  the  Supreme  Court  would  presume  that  thcf  evidence  estab- 
lished that  the  statement  was  one  of  fact.     (Smith  v.  Anderson,  90.) 

Appeal  and  Error — ^Presentation  for  Beview— Exclusion  of  Question. 

7.  The  exclusion  of  a  question  propounded  to  a  witness  cannot  be 
reviewed  by  the  appellate  court,  where  the  facts  sought  to  be  elicited 
by  such  question  are  not .  incorporated  in  the  bill  of  exceptions. 
(Hammer  v.  Campbell  Gas  Burner  Co.,  126.) 

Appeal   and   Error — ^Presentation   for   Beview — ^Exclusion   of   Docu- 
mentary Evidence. 

8.  The  exclusion  of  a  document  from  evidence  cannot  be  reviewed 
by  the  appellate  court,  where  the  document  or  a  copy  thereof  is  not 
made  a  part  of  the  bill  of  exceptions.  (Hammer  v.  Campbell  Oas 
Burner  Co.,  126.) 

Appeal  and  Error — ^Review — ^Evidence— Assumption  of  Existence. 

9.  The  Supreme  Court,  when  sitting  as  tryer  of  fact,  is  governed 
by  the  same  rules  of  evidence  controlling  below;  so  that,  there  being 
no  evidence  in  the  record  on  the  material  issue  of  the  incorporation 
of  plaintiff,  it  cannot  be  supplied  by  assuming  that  it  existed,  but  by 
accident  or  neglect  was  not  produced  on  the  trial.  (Hartford  Ins. 
Co.  V.  Central  B.  R.  of  Oregon,  144.) 

Appeal  and  Error — Questions  of  Fact — Trial  by  Court. 

10.  Under  Section  159,  L.  O.  L.,  providing  that  the  findings  of  the 
court  in  an  action  at  law  shall  be  deemed  a  verdict,  where  there  is 
any  evidence  to  sustain  the  findings,  they  are  conclusive  on  appeal, 
and  the  appellate  court  cannot  consider  the  weight  of  the  testimony. 
(Norman  v.  Ellis,  168.) 

Appeal  and  Error— Beoord — Questions  Presented  for  Beview. 

11.  Where  the  bill  of  exceptions  consists  simply  of  a  transcript  of 
the  testimony  with  the  objections  of  counsel,  certified  by  the  judge  to 
contain  all  the  testimony,  it  will  be  considered  only  to  determine  the 
correctness  of  a  ruling  on  a  motion  for  a  nonsuit  or  directed  verdict. 
(Norman   v.   Ellis,   168.) 

Appeal  and  Error — ''Evidence  to  Support  the  Verdict.** 

12.  As  used  in  Article  VII,  Section  3,  of  the  Constitution,  provid- 
ing that  a  finding  of  the  jury  will  not  be  sot  aside  where  there  is  '^evi- 
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deuce  to  support  the  verdict/'  the  words  quoted  mean  some  legal  evi- 
dence tending  to  prove  every  material  fact  in  issue  as  to  which  the 
party  in  whose  favor  the  verdict  was  rendered  has  the  burden  of 
proof.     (Powder  Valley  State  Bank  v.  Hudelson,  191.) 

Appeal    and    Error— Assignmentfl    of    Error — Suffldency — "Set    Out 
*  fizlefly  and  Ctoncleely." 

13.  An  assignment  of  error  complaining  that  "the  Circuit  Court 
erred  in  allowing  the  witnesses  *  *  to  answer  several  questions  re- 
spectively embodied  in  exceptions  1  to  52,  inclusive/'  is  insufficient 
to  comply  with  Supreme  Court  Rule  11,  providing  that  appellant  shall 
"set  out  briefly  and  concisely"  the  errors  relied  on;  the  words  quoted 
meaning,  as  used  in  this  rule,  that  appellant  shall  state  or  describe 
briefly  the  rulings  of  the  trial  court  which  he  desires  to  have  reviewed. 
(Powder  Valley  State  Bank  y.  Hudelson,  191.) 

Appeal  and  Error— Review— Equity  Suit. 

14.  An  equity  suit  is  tried  de  novo  on  appeal  in  the  Supreme  Court 
without  regard  to  the  conclusions  of  the  court  below  as  provided  by 
Section  405,  L.  O.  L.     (Martin  v.  Thomas,  206.) 

Appeal  and  Error — Notice  of  Appeal — Description  of  Judgment. 

.  15.  The  notice  of  appeal  required  by  Section  550,  L.  O.  L.,  in  order 
to  give  the  Supreme  Court  jurisdiction,  must  describe  the  judgment 
or  decree  appealed  from  with  reasonable  certainty,  (i^sher  y.  Port- 
land By.  L.  Sb  p.  Co.,  229.) 

Appeal  and  Error — Effect  of  Transfer  of  Cause— Jnriadiction  of  Trial 
Court — ^Amendment  Nunc  Pro  Tunc. 

16.  Though  the  trial  court  is  without  jurisdiction  to  annul  a  judg- 
ment after  the  term  at  which  it  was  rendered,  it  may  make  an  entry 
after  the  term,  and  after  an  appeal  has  been  taken  from  the  judg- 
ment, as  of  the  date  of  the  original  judgment,  eliminating  one  of  the 
defendants  against  whom  no  verdict  was  rendered.  (Fisher  y.  Port- 
land By.  L.  &  P.  Co.,  229.) 

Appeal  and  Error — ^Dismissal — Grounds — Amendment  of  Judgment 

17.  Where,  after  an  appeal  from  a  judgment,  the  trial  court  makes 
a  nunc  pro  tunc  entry  in  terms  annulling  the  judgment  and  entering  a 
new  one  but  in  effect  only  eliminating  one  of  the  defendants  against 
whom  no  verdict  was  rendered,  the  appeal  will  not  be  dismissed  on 
the  ground  that  the  judgment  appealed  from  has  been  annulled;  the 
nunc  pro  tunc  entry  showing  the  real  determination  of  the  cause  as 
of  the  date  of  the  original  judgment.  (Fisher  v.  Portland  By.  L. 
A   P.   Co.,  229.) 

Appeal   and  Error— Decisions  BeyiewaUe — Finality  of  Judgment — 
"Abate." 

18.  An  order  that  an  action  abate  is  a  final  judgment  within  Sec- 
tion 548,  L.  O.  L.,  allowing  an  appeal  from  such  a  judgment;  the 
word  ''abate"  meaning  that  the  action  is  utterly  dead  and  cannot  be 
reviewed,  except  by  commencing  anew.  (Klamath  Lumber  Co.  y. 
Bamber,   287.) 

Appeal  and  Error— Grounds  for  Behearing— Misstatement  of  Fact  in 
Opinion. 

19.  In  an  action  for  injury  to  plaintiff's  trees,  etc.,  from  gas  escap- 
ing from  a  main  due  to  a  break  from  defective  filling  of  an  excavation, 
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an  alleged  erroneoas  statement  in  the  opinion  that  the  testimony 
tended  to  show  tiiat  the  break  was  due  to  a  water-main  laid  arross 
the  gas-main  held  no  ground  for  a  rehearing.  (Sharkey  y.  Portland 
Gas    Co.,    327.) 

Appeal  and  Error— Afflxmance—Bemand— Further  Proceedings— New 
Issues. 

20.  Where  the  issues  presented  to  the  trial  eonrt  were  well  de- 
fined, and  the  evidence  was  directed  to  the  issues  as  framed,  and 
there  was  nothing  in  the  pleadings  to  mislead  defendant  B.,  the  Su- 
preme Court  having  decided  the  issues  presented  on  the  entire  record 
as  made  and  determined  by  the  questions  presented,  and  judgment 
having  been  affirmed,  the  court  could  not  remand  the  cause  to  the 
end  that  R.  might  file  a  new  answer  presenting  new  and  different 
questions.     (Anderson  y.  Phegley,  388.) 

Appeal  and  Error — ^BUl  of  Exceptions — Transcript. 

21.  While  Laws  of  1913,  page  656,  provide  for  the  filing  of  the 
original  bill  of  exceptions  in  the  Supreme  Court,  yet  as  the  Supreme 
Court  rules  authorizes  the  setting  out  of  the  essential  matters  in  the 
abstract,  a  party  need  not  send  up  the  bill  of  excentions,  where  he 
can  print  sufficient  of  it  in  his  abstract.     (West  v.  McDonald,  421.) 

Appeal  and  Error — ^Dismissal — Moot  Questions. 

22.  Where,  pending  appeal  from  a  decree  dismissing  a  suit  against 
the  state  printer  to  restrain  performance  of  an  alleged  contract  with 
certain  printing  organizations  relating  to  the  general  employment  of 
printers  in  the  state  printing  office,  the  term  of  office  of  the  state 
printer  expired,  so  that  any  injunction  that  might  be  issued  ai^ainst 
him  would  be  nugatory,  the  appeal  would  be  dismissed.  (Francis 
y.  Schuman,  454.) 

Appeal  and  Error — Affirmance — Party  not  Appealing. 

23.  The  decree 'giving  a  too  favorable  division  line  to  defendant 
will  be  affirmed;  plaintiffs  not  appealing.     (Gillihan  v.  Cieloha,  462.) 

Appeal  and  Error— Questions  of  Fact — Findings. 

24.  Findings  in  an  action  tried  by  the  court  are  equivalent  to  a 
verdict,  and  must  be  supported,  if  there  is  any  evidence  to  justify 
them.     (Clark  v.  North  Pac.  S.  S.  Co.,  470.) 

Appeal  and  Error— Undertaking— Sufficiency. 

25.  Section  551,  L.  O.  L.,  declares  that  the  undertaking  of  the  ap- 
pellant, if  the  judgment  or  decree  be  for  the  foreclosure  of  the  lien 
on  real  property,  shall  be  that  he  will  not  commit  or  suffer  waste  to  be 
committed,  and  will  pay  the  value  of  the  use  of  the  property  from  the 
time  of  the  appeal  until  delivery,  and  that  when  the  decree  appealed 
from  is  for  the  foreclosure  of  a  lien  and  is  also  against  the  person  for 
the  amount  of  the  debt,  the  undertaking  shall  be  that  the  appellant 
will  pay  any  portion  of  the  decree  remaining  unsatisfied  after  the  sale 
of  the  property  upon  which  the  lien  is  foreclosed.  A  mortgage  was 
foreclosed  and  the  mortgagor,  against  whom  personal  judgment  was 
rendered,  appealed.  Fdrf,  that  the  undertaking  should  be  to  pay  any 
sum  remaining  unsatisfied  after  the  sale  of  the  mortgaged  property. 
(Northwest  Townsite  Co.  v.  Conn,  484.) 

74  Or.— 48 
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Appeal  and  Error — Questions  Beviewable — ^Exceptions — ^Abstract  of 
BecordL 

26.  An  exception  omitted  from  the  abstract  of  record  will  not  be 
diBCussed.     (Gerlinger  y.  Frank^  517.) 

Appeal  and  arror— Discretion  of  Trial  Oonrt — ^Beception  of  Evidence. 

27.  Under  Section  862,  L.  O.  L.,  providing  that,  after  the  examina- 
tion of  a  witness  is  concluded,  the  witness  shall  not  be  recalled  with- 
out leave  of  court,  and  that  leave  may  be  granted  or  withheld  in  the 
exercise  of  discretion,  the  action  of  the  court  in  permitting  defend- 
ant, while  introducing  his  case,  to  recall  plaintiif  for  further  cross- 
examinatioD,  will  not  be  disturbed,  unless  the  court  abused  its  dis- 
ci etion.     (Gerlinger  v.  Frank,  517.) 

Appeal  and  Error — Determination. 

28.  While  Article  VII,  Section  3,  of  the  Constitution,  as  amended 
by  Laws  of  1911,  page  7,  contemplates  the  settlement  of  a  cause  on 
one  appeal,  the  case  must  be  remanded  where  the  record  is  too  incom- 
plete to  permit  the  appellate  court  to  render  final  judgment.  (Hay- 
den  V.  Astoria,  525.) 

Appeal  and  Error — Orders  Appealable— OvermUng  Demurrer  to  Oom- 
plaintr— *<Flnal  Order." 

29.  An  order  overruling  a  demurrer  to  a  complaint  did  not  deter- 
mine the  suit,  and  was  therefore  not  appealable,  under  Section  548, 
L.  O.  L.,  providing  that  an  order  affecting  a  substantial  right,  and 
which  in  effect  determines  the  suit  so  as  to  prevent  a  decree  therein, 
is  final  and  may  be  reviewed  on  appeal.     (Lecher  v.  St.  Johns,  558.) 

Appeal  and  Error-— Notice  of  Appeal— Description  of  Ordor  Appealed 

from. 

30.  A  demurrer  to  the  complaint  having  been  overruled  July  23, 
1914,  and  defendants  electing  not  to  answer,  judgment  was  rendered 
September  29th  following.  A  notice  of  appeal  was  served  Septem- 
ber 8,  1914,  and  filed  on  September  22d,  reciting  that  defendants  would 
appeal  from  the  judgment  made  and  entered  on  the  23d  day  of  July, 
1914,  in  the  Circuit  Court  of  the  State  of  Oregon  for  M.  County  and 
from  every  part  and  the  whole  thereof.  Held  that,  since  there  were 
several  departments  of  the  Circuit  Court  of  such  county,  the  notice  was 
insufficient  in  that  it  did  not  appear,  without  the  aid  of  extrinsic  evi- 
dence, that  the  appeal  was  attempted  to  be  taken  from  a  decree  in  a 
particular  case.     (Lecher  v.  St.  Johns,  558.) 

Appeal  and  Error— Verdicts-Vacation— ^Beview. 

31.  Refusal  of  the  trial  court  to  set  aside  a  verdict  and  judgment 
presents  no  question  for  review;  it  not  being  appealable.  (In  re 
Sneddon,  586.) 

See  Criminal  Law,  5. 
See  Insane  Persons,  1-3. 
See  Taxation,  6. 

APPBOPBIATION. 

See  States,  1. 

See  Waters  and  Watercourses,  1,  2,  14,  17,  19,  23,  25,  44,  48. 
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6ee  Taxation,  1,  8-6. 

ASSiaNMENT  OF  EBBOBa 

See  Appeal  and  Error,  13. 

ASSUMED  FACTS. 

See  Trial,  0. 

ASSUMPTION  OF  BISK. 

See  Master  and  Servant,  19. 


ATTAi 

See  Bankruptcy,  1. 


h:i.mho 


ATTOBNET  AND  OLUSMT. 
MiBcoadact  of  OovnmL 


See  Trial,  9. 

See  Covenants,  4. 
See  Insurance,  3. 

See  Shipping,  !• 


AUTHOBITT. 


BAGOAOB. 


BANEBUPT07. 

Baakniptcy— -Attaclimeat  Lien— Effect  of  State  Statute. 

1.  Where  an  attachment  was  levied  on  property  prior  to  the  filing 
by  the  debtor  of  an  assignment  for  benefit  of  creditors,  under  Sec- 
tions 7540-7555,  L.  O.  L.,  and  more  than  four  months  before  the 
debtor  was  declared  a  bankrupt  in  a  federal  court,  but  judgment  on 
the  attachment  was  not  obtained  until  after  the  assignment  and  bank- 
ruptcy proceedings,  the  lien  of  attachment  was  valid,  though  Section 
7540,  L.  O.  L.,  provides  that  all  attachments,  on  which  judgment  is 
not  taken  at  the  time  of  the  assignment,  are  discharged,  since  the 
state  statute,  being  suspended  by  Bankrupt  Act  of  July  1,  1898,  Chap- 
ter 541,  30  Stat.  544,  could  have  no  operation  whatever.  (Pelton  y. 
Sheridan,   176.) 

Bankruptcy — State  iBBOlvant  Laws. 

2.  Where  a  general  assignment  has  been  made  by  a  debtor  of  his 
property  that  would  have  been  available  at  common  law,  or  when  made 
pursuant  to  a  state  statute  regulating  the  procedure,  which  enact- 
ment does  not  provide  for  the  debtor's  release,  and  hence  is  not  an 
insolvent  law,  such  transfer  is  upheld  if  not  attacked  by  federal  bank- 
ruptcy proceedings  within  the  time  limited  therefor.  (Pelton  v. 
Sheridan,  176.) 

Bankruptcy — "Insolvent  Law*' — What  Oonstitutoa 

3.  Sections  7540-7555,  L.  O.  L.,  permitting  a  debtor  to  voluntarily 
file  an  assignment  for  benefit  of  creditors  without  preference,  and 
providing  that,  if  all  his  property  is  administered  on  and  more  than 
50  per  cent  of  the  indebtedness  paid,  the  debtor  shall  be  discharged. 
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is  an  insolyent  law  anspended  bj  Bankrupt  Act  of  Jnly   1,  1898. 
(Pelton  T.  Sheridan,  176.) 

BILL  OF  EXCEPTIONa 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTB& 

BiUa  and  Notes — ^Defenses— Fraud — ^Pleading  and  Proof. 

1.  In  an  action  on  a  note  given  as  a  part  consideration  for  a  pack* 
ing  plant,  an  answer  alleging  that,  before  its  execution  and  the  pledg- 
ing of  its  collateral,  the  plaintiff's  assignor  represented  to  defendants 
that  the  company's  capital  stock  was  worth  at  least  $21,000,  such 
value  being  based  upon  its  plant  and  assets,  was  sufficient  to  admit 
evidetice  that  the  statement  was  one  of  fact,  and  not  of  opinioUj  so  as 
to  constitute  actionable  fraud.     (Smith  v.  Anderson,  90.) 

BONA   FIDE   PnB0HA8EB& 

See  Vendor  ajid  Purchaser,  1-3. 

B0ND6. 

See  Counties,  1. 

BBEAOH  OF  MABEIAOE  PBOMISE. 

Breach  of  Marriage  Promise— Actions — ^Evidence — ^AdmlsaibiUty. 

1.  A  defendant  in  an  action  for  breach  of  marriage  promise  may, 
under  the  general  issue,  show  the  bad  character  of  plaintiff  for  chas- 
tity, as  bearing  on  the  damages,  though  the  bad  character  of  the 
woman,  if  known,  is  not  a  defense  to  her  action  for  a  breach  of  mar- 
riage  promise.     (Gerlinger   v.   Frank,   517.) 

Breach  of  Marriage  Promise — ^Damages — ^Amount  Awarded — ^Discretion 
of  Jury. 

2.  The  amount  of  damages  for  breach  of  marriage  promise  is 
within  the  sound  discretion  of  the  jury  within  the  limits  of  the  testi- 
mony, and  an  award  of  nominal  damages  will  not  be  disturbed  merely 
on  the  ground  that  defendant  was  a  rich  man.  (Gerlinger  v.  Frank, 
617.) 


Brokers — ^Action  for  Oompensatlom — Qnestiona  of  Fact. 

1.  In  an  action  for  services  as  a  broker  in  procuring  a  sale  of  cor- 
porate stock  to  defendants,  evidence  held  to  present  a  question  of 
fact  whether  money  paid  by  one  of  the  defendants  to  plaintiff  was 
for  expenses  of  employment  or  was  a  personal  loan  distinct  from  the 
transaction   in   suit.     (Norman   v.   Ellis,   168.) 

Brokers — ^ActLon  for  Compensation — Questions  of  Fact. 

2.  In  an  action  for  services  as  broker  in  procuring  the  purchase 
of  corporate  stock,  evidence  held  to  present  questions  of  fact  on  the 
questions  of  plaintiff's  employment  and  service.  (Norman  v.  Ellis, 
168.) 
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Bxokart— Onl  Oontnct  of  Employment — ^Sale  of  Lands. 

3.  A  contract  by  an  orchard  company  employing  plaintiff  to  act  as 
sales  manager,  organize  a  selling  department,  select  suitable  agents, 
and  manage  the  company's  selling  force  for  a  commission  of  5  per 
cent  on  sales  made  by  such  agents  or  by  himself  was  not  a  contract 
for  the  employment  of  an  agent  to  sell  real  estate,  and  was  therefore 
not  invalid  because  not  in  writing,  under  Subdivision  8,  Section  808, 
L.  O.  L.,  providing  that  an  oral  agreement,  authorizing  or  employing 
an  agent  or  broker  to  sell  real  property  on  commission,  shall  be  void. 
(Sherman  y.  Clear  View  Orchard  Co.,  240.) 

Broken— Bight  to  Compensation— Failure   to   Ckmiplete   Contract— 
"Pnrdiaae.'* 

4.  Plaintiff  agreed,  in  consideration  of  assistance  rendered  him 
by  defendant  in  securing  an  option  on  land  owned  by  the  S.  Com- 
pany, to  pay  defendant  a  specified  commission  in  case  he  purchased  the 
property  or  it  was  purchased  by  other  parties  through  him;  it  being 
understood  that  plaintiff  would  purchase  the  land  for  the  purpose  of 
reselling  it.  Plaintiff  procured  from  C.  and  S.  an  option  to  purchase 
the  property  or  the  stock  of  the  S.  Company  at  the  election  of  the 
sellers,  and  the  time  for  making  payment  was  subsequently  extended 
by  an  agreement  providing  that  plaintiff  agreed  to  purchase  such  of 
the  capital  stock  as  might  be  in  the  hands  of  C.  and  S.,  the  value  of 
the  balance  to  be  deducted  from  the  price,  and  that  plaintiff  agreed 
not  to  raise  any  question  as  to  the  ownership  of  the  land;  this,  how- 
ever, referring  to  certain  minor  defects  in  the  S.  Company's  title.  A 
third  agreement  recited  that  plaintiff  had  forfeited  his  right  to  pur- 
chase the  property  or  stock  and  provided  that  he  should  be  given  an 
opportunity  to  purchase  such  stock  until  a  specified  date.  The  S. 
Company  had  no  marketable  title  to  a  large  part  of  the  land,  and 
plaintiff  did  not  exercise  his  option  to  purchase.  Heldf  that  all  of 
the  agreements  with  C.  and  S.  were  options,  though  the  second  agree- 
ment somewhat  indicated  that  plaintiff  had  elected  to  purchase  the 
property,  and,  as  plaintiff  never  purchased  the  property,  the  broker 
was  not  entitled  to  the  specified  commission,  as  "purchase"  as  used 
in  the  agreement  meant  the  acquisition  of  title  or  interest  in  prop- 
erty, an  executed  and  not  an  executory  contract,  and  an  option  to 
buy  was  not  an  actual  purchase  nor  an  executed  contract  of  purchase. 
(Kinney  t.  Eckenberger,  442.) 


Brokers— Bigbt  to  Compensation— Failure  to  Complete  Contract. 

5.  A  marketable  title  in  fee  simple  to  property  desired  to  be  pur- 
chased by  a  principal  is  necessary  to  sustain  a  broker's  claim  for  com- 
missions when  the  purchaser  has  not  entered  into  a  binding  contract 
to  purchase.     (Kinney  v.  Eckenberger,  443.) 

Brokers — Contract   of   Employment — ^Performance    of    Commission — 
Bight  to  Compensation. 

6.  A  broker  employed  to  sell  real  property  for  decedent  obtained 
a  contract  by  which  the  customer  paid  a  thousand  dollars  in  earnest 
of  her  intention  to  purchase  the  land  at  a  specified  price  on  declaring 
that,  in  case  the  purchaser  failed  to  make  the  payments  above  speci- 
fied, the  deposit  money  should  be  forfeited  as  stipulated  damages. 
Heldf  that  such  contract  was  not  one  of  which  the  vendor  could  en- 
force specific  performance,  but  was  at  most  a  mere  option,  author- 
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izing  the  purchaser  to  elect  to  take  a  conveyance  or  forfeit  the  earnest- 
money;  and  hence,  the  purchascfr  having  refused  to  complete  the 
purchase,  the  broker  could  not  recover  commissions.  (Scott  T* 
Merrill's   Estate,  568.) 

BT7IIJ>INa  BESTBIOnONa 

See  Covenants,  2-4, 
See  Deeds,  4,  5. 
See  Estoppel,  1. 
See  Injunction,  2,  8. 

BUBDEK  OF  PBOOF. 

See  Evidence,  2. 

OAKOELIiATION  OF  IN0TBUMEKTa 

Cancellation  of  Instmments — Proceedingi — ^Laches. 

1.  A  suit  to  set  aside  a  conveyance,  brought  28  years  after  its 
execution,  and  after  the  death  of  all  parties  excepting  one  of  the 
grantors,  on  the  ground  that  there  was  no  consideration  to  support 
the  deed,  and  that  the  grantors  were  ignorant  and  unable  to  speak 
English,  is  barred  by  laches.     (Salene  y.  Isherwood,  35.) 

Cancellation  of  Instromenta— Mistake  of  Fact. 

2.  The  agreement  between  plaintiff  and  defendant  having  been 
entered  into  under  a  mutual  mistake  as  to  the  S.  Company's  title  to 
the  land,  plaintiff  should  be  relieved  from  the  obligation  thereof  and 
the  agreement  should  be  canceled.     (Kinney  v.  Eckenberger,  443.) 


a 

Carriers— Injuries  to  Passengers — Contribntory  KegUgence— PUtform. 

1.  A  street-car  passenger  was  not  negligent,  as  a  matter  of  law, 
|n  leaving  her  seat  as  the  car  approached  her  destination  and  going 
on  the  closed  platform  before  the  car  stopped  so  as  to  bar  her  right  to 
recover  for  injuries  sustained  by  her  being  thrown  from  the  vestibule 
and  injured  as  the  car  suddenly  rounded  a  curve.  (Kemp  v.  Port- 
land By.  L.  &  P.  Co.,  258.) 

Carriers— Injuries  to  Passengers — Alighting  from  Street-car— Instruc- 
tions. 

2.  Where  a  passenger  was  thrown  from  a  street-car  and  injured, 
a  request  to  charge,  making  her  right  to  enter  the  vestibule  of  the 
car  before  reaching  her  destination  dependent  on  whether  there  was 
room  to  accommodate  her  at  the  time  inside  of  the  car,  was  properly 
refused.     (Kemp  v.  Portland  By.  L.  &  P.  Co.,  258.) 

Carriers — ^Injuries  to  Passengers — Alighting  from  Street-car — Issues. 

3.  Where  a  passenger's  complaint  for  injuries  from  being  thrown 
from  a  street-car  platform  alleged  failure  of  the  conductor  to  warn 
her  of  the  danger  which  might  reasonably  have  been  anticipated  from 
passing  over  a  curve  which  caused  her  to  be  thrown  from  the  car, 
such  allegation  did  not  allege  a  breach  of  the  servant's  duty  to  physi- 
cally restrain  plaintiff,  but  merely  to  warn  her  against  the  danger; 
and  henee  a  request  to  charge  that  if  the  conductor  had  no  notice 
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of  any  infirmity  of  plaintiff,  and  could  not  in  the  exercise  of  reason- 
able care  have  discovered  that  plaintiff  was  other  than  a  reasonably 
prudent  and  careful  person,  defendant  did  not  owe  her  the  duty  of 
restraining  or  attempting  to  restrain  her  from  standing  in  the  exit- 
way  of  the  car,  was  properly  refused.  (Kemp  ▼.  Portland  By.  L. 
A  P.  Co.,  258.) 

Oarrlers — Carriage  of  PassengerB— Relation — "Passenger." 

4.  Where  a  person  desiring  transportation  entrusts  himself  to  the 
custody  of  the  carrier,  and  the  carrier  accepts  him,  the  relationship 
of  carrier  and  passenger  is  immediately  established,  regardless  of  the 
manner  in  which  the  passenger  offered  himself.  (Clark  ▼.  North 
Pac.  8.  S.  Co.,  470.) 

Oairiers — Carriage  of  Passengers — ^Payment  of  Fare — ^Passenger. 

o.  The  payment  of  fare  in  itself  is  not  an  absolute  essential  to 
the  creation  of  a  relation  of  passenger  and  carrier,  and  where  such 
relation  is  established  by  an  offer  and  acceptance  for  transportation, 
obligating  the  passenger  to  pay  the  customary  fare  and  the  carrier 
to  safely  transport  the  passenger  and  his  baggage,  the  relation  of  pas- 
senger and  carrier  exists  before  payment  of  any  fare.  (Clark  v. 
North  Pac.  8.  8.  Co.,  470.) 

Carriers — Carriage  of  Passengers — ^Rescission  of  Contract. 

6.  Where  one  who  offers  himself  for  carriage  and  is  accepted  by 
the  carrier  declines  to  pay  his  fare,  the  carrier,  if  desirous  of  termin- 
ating the  relationship  of  carrier  and  passenger  so  created,  must  re- 
scind the  contract  by  removing  him  from  his  train,  or,  in  case  the 
carriage  is  on  water,  by  setting  the  passenger  ashore.  (Clark  ▼. 
North  Pac.  8.  8.  Co.,  470.) 

CASES  IK  THE  OREGON  REPORTS. 

Applied,  Approved,  Cited,  I>istingalBhed,  Followed  and  Overmled  in 
This  Volnme. 

See  Table  in  Front  of  this  Volume. 

CHAROIKQ  JURY. 

Same  as  Instructions  to  Juries. 

OLAIMB. 
See  Jfixecutors  and  Administrators,  1,  2,  4« 

CODE  CITATION& 

'   See  Table  in  Front  of  this  Volume. 

COLLATERAL    ATTACK. 
See   Judgment,    3. 

COMPLAINT. 

See  Pleading. 

CONCLUSION  OF  LAW. 

See  Pleading,  9. 
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OONOLUSIVSNE88. 

See  Judgment,  8. 

OONSIDEBATZON. 

Failure  of  Consideration. 
See  Release,  2. 

OONSTITUnONAL  LAW. 

Oonstitntional  Law— Validity  of  SUtate— Persons  Entitled  to  Qnes- 

tlon. 

1.  A  taxpayer,  while  entitled  to  resist  by  litigation  the  enforce- 
ment of  an  unconstitutional  statute  which  will  increase  his  taxes,  can- 
not resist  the  enforcement  of  Act  of  February  28,  1913  (Laws  1913, 
p.  668),  creating  a  corporation  department  to  protect  purchasers  of 
stocks  and  bonds  and  prevent  fraud  in  the  sale  thereof,  though  the 
act  provided  for  considerable  expenditures,  where  the  moneys  for  the 
expenditures  would  be  derived  from  license  fees  and  other  contribu- 
tions demanded  of  corporations.     (McKinney  ▼.  Watson,  220.) 

Oonstitntional  Law — Determination — Moot  Case. 

2.  The  constitutionality  of  a  statute  will  not  be  determined  where 
the  party  attacking  it  has  no  interest,  and  the  question  is  purely 
academic.     (McKinney  v.  Watson,  220.) 

Oonstitntlonal    Law— ^Construction    of    Statute— Favoring    Oonstita- 
tionality. 

3.  If  a  statute  can  be  given  any  reasonable  interpretation  con- 
sistent with  its  validity,  such  interpretation  should  be  adopted. 
(Gantenbein  v.  West,  334.) 

Oonstitntlonal  Law — Construction  of  Oonstitational  ProTisions — ^Self- 
execnting  Provisions — '*Aid." 

4.  In  Article  II,  Section  18,  of  the  Constitution,  authorising  the 
recall  of  officers,  the  provision  for  such  additional  legislation  as  may 
aid  the  operation  of  the  section  does  not  hold  the  section  in  abeyance 
until  such  legislation  is  enacted,  the  word  "aid"  signifying  to  support, 
help  or  assist.     (State  ex  rel.  v.  Harris,  573.) 

Constitutional  Law — Construction  of  Oonstitational  Provisions — Self- 
executing  Provisions. 

5.  Article  II,  Section  18,  of  the  Constitution,  provides  that  every 
public  officer  is  subject  to  recall,  and  requires  a  petition  for  recall  to 
be  presented  to  and  filed  with  the  officer  with  whom  the  petition  for 
nomination  is  required  to  be  filed,  and  further  provides  that  It  shall 
not  be  necessary  for  petitions  to  be  signed  by  more  than  25  per  cent 
of  the  legal  voters,  requires  the  reason  for  the  recall  to  be  stated 
in  the  petition,  and  that  the  officer  be  given  five  days  after  its  filing 
in  which  to  resign,  and  that  if  he  does  not  resign  in  five  days  after 
the  petition  is  filed  a  special  election  shall  be  ordered  by  the  officer 
with  whom  the  petition  is  filed,  and  in  case  the  officer  resigns  that 
the  vacancy  shall  be  filled  as  provided  by  law,  and  authorizes  such 
additional  legislation  as  may  aid  the  operation  of  the  section,  includ- 
ing provision  for  payment  by  the  public  treasury  of  the  reasonable 
special  election  campaign  expenses  of  the  officer,  is  self-operating, 
except  as  to  the  provision  for  lepslation  for  the  payment  of  the  cam- 
paign expenses  of  the  officer.     (State  ex  rel.  v.  Harris,  573.) 


Index.  681 


Oonstitutlonal  Law— Construction  of  Constitutional  ProTisions— ''Self- 
executing." 

6.  Constitutional  provisions  are  "self -executing"  where  it  is  tlie 
manifest  Intention  that  they  should  go  into  effect  and  no  ancillary 
legislation  is  necessary  to  the  enjoyment  of  a  right  given  or  the  en- 
forcement of  a  duty  or  liability  imposed.  (State  ez  rel.  v.  Harris, 
573.) 

Constitutional  Law— Bules  of  Construction — ^Intention. 

7.  Article  II,  Section  18,  of  the  Constitution,  authorizing  the  recall 
of  officers,  should  be  construed  to  give  effect  to  the  intention  of  its 
framers  and  electors  who  adopted  it,  and  they  should  be  taken  to  have 
intended  what  the  language  used  means.  (State  ez  rel.  v.  Harris, 
573.) 

Constitutional  Law— Construction  of  Constitutional  FroTisions — Self- 
executing  Provisions. 

8.  Under  Article  II,  Section  18,  of  the  Constitution,  authorizing  the 
recall  of  public  officers,  the  failure  of  the  legislature  to  provide  for 
payment  of  campaign  expenses  of  the  officers  subjected  to  the  recall 
out  of  the  public  treasury  as  authorized  by  the  section  does  not  sus- 
pend the  right  of  recall.     (State  ez  rel.  v.  Harris,  573.) 

Constitutional  Law — ^Distribution  of  Oovemmental  Powers— Encroacli- 
ment  on  Judiciary. 

9.  Laws  of  1909,  page  319,  creating  a  board  of  control  with  power 
to  determine  water  rights,  subject  to  review  by  the  courts,  on  the 
request  of  persons  interested,  providing  for  ample  notice  to  all  claim- 
ants, does  not  confer  judicial  power  on  the  board  in  violation  of 
Article  III,  Section  1,  of  the  Constitution,  providing  for  division  of 
the  powers  of  government  into  three  separate  departments,  and  for- 
bidding any  person  charged  with  official  duties  in  one  department  to 
exercise  the  functions  of  another,  except  as  in  the  Constitution  ex- 
pressly provided,  or  Article  VII,  Section  1,  as  amended  November  8, 
1910  (see  Laws  1911,  p.  7),  vesting  the  judicial  power  in  one  Supreme 
Court  and  such  other  courts  as  may  be  created  by  law.  (In  re 
Willow  Creek,  592.) 

Constitutional    Law — ^Determination    of    Constitutionality — ^Presump- 
tions. 

10.  Presumptions  are  in  favor  of  the  validity  of  Laws  of  1909, 
paffe  319,  providing  for  the  regulation  and  determination  of  water 
rights.     (In  re  Willow  Creek,  592.) 

Constitutional  Law— Waters  and  Watercourses^Dne  Process  of  Law — 
Determination  of  Water  Bights. 

11.  Laws  of  1909,  page  319,  providing  a  system  for  the  regulation 
and  determination  of  water  rights,  and  making  ample  provision  for 
notice  of  proceedings  to  claimants,  is  not  a  taking  of  property  without 
due  process  of  law.     (In  re  Willow  Creek,  592.J 

See  Appeal   and   Error,   28.       * 
See  Judges,  1. 
See  Officers,  2. 

CONSTrrUTION  OF  OBEQON. 
Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 
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constitution  of  united  statea 

Oitad  and  Construed  In  this  Volume. 

8ee  Table  in  Front  of  this  Volume. 

CONSTBUOTION. 

See  Constitutional  Law,  3-8. 

See  Contracts,  1,  4-10. 

See  Insurance,  1,  2. 

See  Interest,  1; 

See  Master   and   Servant,  22. 

See  Principal    and    Surety,    1. 

See  Statutes,  4,  5. 

See  Trial,  4. 

CONTINUANCE. 

See  Criminal  Law,  3. 

CONTRACTS. 

Contracts— ^Construction  Against  Party  Using  Terms. 

1.  A  party  writing  a  contract  cannot  reasonably  contend  that  he 
did  not  intend  to  do  all  that  the  contract  by  its  terms  obliged  him 
to  do.     (Hyland  v.  Oregon  Hassam  Paving  Co.,  1.) 

Contracts— Validity— Lobbying. 

2.  Any  person  interested  in  any  proposed  legislation  before  any 
legislative  body,  including  the  common  council  or  other  law-making 
body  of  a  municipal  corporation,  may  legally  employ  an  agent  or  an 
attorney  to  collect  facts  relating  thereto,  and  to  prepare  a  bUl,  and 
to  explain  the  desired  measure  to  the  legislative  body  or  any  com- 
mittee thereof  fairly  and  openly,  and  have  it  introduced,  and  a  con- 
tract  to  pay  for  such  services,  so  rendered,  is  not  a  violation  of  law 
or  of  public  policy.     (Hyland  v.  Oregon  Hassam  Paving  Co.,  1.) 

Contracts — Validity — ^Lobbying  Contract. 

3.  A  contract  whereby  a  paving  company  agreed  to  pay  plaintiff 
3  per  cent  of  the  contract  price  on  all  contracts  for  street  improve- 
ment work  entered  into  between  it  and  a  city,  to  be  earned  when 
the  contracts  should  have  been  duly  signed  by  the  company  and  the 
city,  and  providing  that  plaintiff  should  "at  all  times  do  everything 
in  his  power"  to  further  the  business  of  the  company,  under  which 
plaintiff  was  to  circulate  petitions  among  property  owners  asking 
that  streets  be  paved  with  the  company's  product,  and  obtain  signa- 
tures of  20  per  cent  of  the  property  owners,  to  present  such  petitions 
to  the  city  council,  to  answer  and  fight  remonstrances,  and,  by  bring- 
ing property  owners  before  the  street  committee  and  the  council,  to 
procure  the  passage  of  ordinances  and  resolutions  authorizing  the 
paving  of  streets,  and  assessing  the  expense  on  the  adjacent  lots,  in 
effect  a  selling  or  promoting  proposition,  in  view  of  the  fact  that  the 
compensation  was  contingent,  and  was  broad  enough  to  cover  ser- 
vices of  any  kind,  secret  or  open,  honest  or  dishonest,  and  the  exer- 
cise of  personal  and  private  influence  upon  the  city  council,  and  of 
the  fact  that  such  compensation  was  probably  included  in  the  com- 
pany's contract  price,  was  invalid,  as  against  public  poUcy.  (Hyland 
V.  Oregon  Hassam  Paving  Co.,   1.) 
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Contracts — Construction — Statutory  Provisions. 

4.  Under  Sections  715,  716,  L.  O.  L.,  in  the  absence  of  fraud,  con- 
tracts, though  unreasonable  or  unfair,  are  binding  on  the  parties  and 
cannot  be  altered  or  amended  by  the  courts  by  construction. 
(Scheuerman  v.  Mathison,  40.) 

Contracts — Construction— Intent  of  Parties. 

5.  The  court  should  construe  a  contract  with  regard  to  the  intent 
of  the  parties  as  expressed  in  the  words  used.  (City  Messenger  Co. 
V.  Postal  Tel.  Co.,  433.) 

Contracts — ^Modification — Construction. 

6.  A  contract  between  a  telegraph  company  and  a  messenger  com- 
pany required  the  latter  to  deliver  messages  for  the  former,  at  speci- 
fied rates  of  payment  for  deliveries  within  20  blocks,  and  authorized 
the  messenger  company  to  collect  reasonable  charges  from  the  ad- 
dressees for  deliveries  outside  that  limit,  not,  however,  to  exceed 
the  charges  for  similar  service  made  by  other  telegraph  companies. 
Several  years  after  the  contract  was  made,  another  telegraph  com- 
pany established  free  delivery  throughout  the  city,  and  the  messcfnger 
company  was  notified  to  discontinue  charging  addressees  for  the  de- 
livery of  any  telegrams.  The  manager  of  the  telegraph  company  at 
that  time  stated  that  it  would  pay  for  such  deliveries.  Held,  that 
the  written  contract  was  modified  by  the  parties,  and  the  messenger 
company  was  not  required  to  make  the  deliveries  outside  the  20-bIock 
limit  free,  but  could  recover  from  the  telegraph  company  the  reason- 
able value  of  such  deliveries.  (City  Messenger  Co.  v.  Postal  ToL 
Co.,  433.) 

Contracts — ^Modification— New  Conditions. 

7.  Where  the  situation  of  the  parties  to  a  written  contract  is  mate- 
rially changed  by  conditions  unforeseen  when  the  contract  was  made, 
so  as  to  cause  additional  expense  in  its  performance,  the  one  who 
agrees  to  bear  such  expense  cannot,  after  the  contract  has  been  per- 
formed by  the  other,  repudiate  that  agreement  and  rely  upon  the 
terms  of  the  written  contract.  (City  Messenger  Co.  v.  Postal  TM. 
Co.,  433.) 

Contracts — Construction— <)neBtions  for  Court — Oral  Modification. 

8.  Where  it  was  practically  undisputed  that  a  written  contract  had 
been  modified  by  a  subsequent  oral  agreement,  the  constrnctinn  of  the 
contract  as  modified  was  a  question  for  the  court.  (City  Messenger 
Co.  V.  Postal  Tel.  Co.,  433.) 

Contracts — Construction — Implied  Contract. 

9.  Where  the  original  contract  has  been  deviated  from  in  so  many 
matters  that  it  cannot  be  regarded  as  controlling,  it  must  be  con- 
sidered as  abrogated,  and  the  parties  relegated  to  their  implied  rights, 
for  a  subsequent  departure  from  the  terms  of  a  written  contract  by 
the  parties,  mutually  acquiesced  in,  abrogates  it  to  that  extent. 
(Hayden  v.  Astoria,  525.) 

Contracta— Construction— Power  of  Engineer. 

10.  Where  a  contract  for  the  construction  of  a  water  reservoir,  etc, 
provided  that  the  engineer  should  have  full  power  to  supervise  and 
manage  the  contract,  and  that  the  estimates  were  only  approximate 
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and  might  be  changed,  the  engineer  cannot  exercise  hit  power  so  as 
to  retard  the  work  without  rendering  the  municipality  liable,  nor  can 
he  increase  the  estimates  from  150  per  cent  to  500  per  eent  without 
changing  the  contract.     (Hayden  v.  Astoria^  625.) 

See  Brokers,   3-6. 
See  Carriers,  6. 
See  Insurance,  1,  2. 

GONTBIBUTOBT  KEOUaEKOB. 

See  Carriers,  1. 

See  Master  and  Servant,  1,  0,  17,  18. 

See  Bailroads,  3,  4,  6. 

OONVETAXOEa 

See  Religious  Societies,  1-4. 

COBPOBATION& 

Corporations — ^Actions  Agalnst^-Provliig  IncorporatioxL 

1.  Plaintiff  need  not  prove  incorporation  of  defendant,  sued  as  a 
corporation;  defendant  having  admitted  its  being  by  a  counter  :itrn«k 
on  plaintiff.     (Hartford  Ins.  Co.  v.  Central  R.  B.  of  Oregon,  144.) 

Corporations — ^Actions — ^Balslng  Issne  of  Incorporation. 

2.  The  issue  of  incorporation  of  one  suing  as  a  corporation  may  be 
raised  by  denial  in  the  answer;  Section  6709,  L.  O.  L.,  requiring  the 
question  of  a  corporation  having  paid  a  fee,  and  so  being  entitled  to 
do  business,  to  be  raised  by  plea  in  abatement,  having  no  application. 
(Hartford  Ins.  Co.  v.  Central  B.  B.  of  Oregon,  144.) 

CorporatiOBS — ^Actions — Proving  Incorporation. 

3.  The  incorporation  of  plaintiff,  alleged  in  the  complaint,  being 
denied  by  the  answer,  is  a  material  averment,  which  plaintiff  must 
prove.     (Hartford  Ins.  Co.  v.  Central  B.  B.  of  Oregon,  144.) 

Corporations — Dissolution— -Judgment. 

4.  Under  Section  6699,  L.  O.  L.,  providing  that  corporations  ex- 
piring by  limitation,  or  dissolved  under  the  provisions  of  Section  6701, 
as  amended  by  Laws  of  1913,  page  465  (requiring  a  filing  of  a  state- 
ment of  vote  of  dissolution  with  the  Secretary  of  State,  etc.),  or  an- 
nulled by  forfeiture  or  other  cause  by  the  judgment  of  the  court,  to 
continue  as  bodies  corporate  for  five  years  to  settle  their  business, 
where  the  corporation  has  not  expired,  by  limitation,  the  "forfeiture 
or  other  cause"  must  either  or  both  be  the  result  of  a  judgment  of  the 
court.     (Klamath  Lumber  Co.  v.  Bamber,  287.) 

Corporations — ^Dissolution— Proceedings — Btatnte. 

5.  Sections    6716-6719,    L.    O.    L.,    providing   that    a    corporation 

neglecting  for  two  consecutive  years  to  furnish  to  the  Secretary  of 
State  any  statement  required  by  law,  or  to  pay  any  license  fee,  shall 
be  dissolved,  requiring  the  Secretary  of  State  to  report  to  the  Gov- 
ernor a  list  of  delinquent  corporations,  whereupon  the  Governor  shall 
by  proclamation  declare  them  dissolved,  and  providing  a  penalty  for 
exercising  the  corporate  powers  thereafter,  are  penal  and  most  be 
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strictly  conatrned,  and  failure  to  pay  the  fees  does  not  ipso  facto  dis- 
solve a  corporation,  but  the  filing  of  a  list  and  proclamation  are 
necessary  to  dissolution.     (Klamath  Lumber  Co.  v.  Bamber,  287.) 

OoiporatioiiB— Bight  to  Sue — ^Noncompliance  Wltli  Statute. 

6.  Under  the  express  provision  of  Section  6708,  L.  O.  L.,  a  domestic 
corporation,  which  has  failed  to  pay  the  last  annual  license  tax,  cannot 
maintain  any  suit  in  any  •court  of  justice  within  the  state  while  such 
delinquency  continues.     (Klamath  Lumber  Co.  v.  Bamber,  287.) 

Corporations — Plea  in  Abatement — ^Waiver  by  Answer  to  Merits. 

7.  In  view  of  Section  6709,  L.  O.  L.,  providing  that  a  plea  that 
any  domestic  corporation  has  not  paid  any  tax  or  fee  required  by  law 
may  be  interposed  at  any  time  before  trial  on  the  merits,  and,  if  issue 
be  joined  thereon,  it  shall  be  first  tried,  and  mere  filing  of  an  answer 
to  the  merits  does  not  of  itself  deprive  the  defendant  of  a  separate 
plea  in  abatement,  based  on  the  corporation's  delinquency.  (Klamath 
Lumber  Co.  v.  Bamber,  287.) 

Oorporatlona — ^Pnrchase  of  Tide-lands — Tnurts. 

8.  Laws  of  1907,  page  209,  Section  11,  providing  that  purchasers 
of  state  lands  shall  be  citizens  of  the  United  States  or  shall  have 
declared  their  intention  to  become  such  and  shall  be  over  the  age  of 
18  years,  does  not  prevent  a  domestic  corporation  from  purchasing 
state  lands.  Hence  an  officer  of  such  a  corporation,  who  purchased 
tide-lands  agreeing  to  hold  them  for  the  company,  may  be  declared 
a  trustee;  there  being  no  attempt  to  do  indirectly  what  could  not  be 
done  directly.     (Beaver  Lumber  Co.  v.  Barker,  535.) 

€X>8TB. 

See  Quieting  Title,  1. 

OOUNTKIinTiATM. 

See  Evidence,  2. 

See  Setofl!  and  Counterclaim. 

COUNTIES. 

Ooontles  —  Sale   of   Bonds  —  Publication  —  '^ewspiq^x^  —  'Xeadlng 
Newspaper." 

1.  Under  Laws  of  1913,  page  706,  Section  17,  requiring  the  pub- 
lication of  notice  for  two  weeks  before  any  sale  of  county  bonds,  in 
one  newspaper  in  the  county,  and  in  one^  leading  newspaper  in  Port- 
land, nnd  in  one  leading  financial  newspaper  in  New  York  City,  a 
publication  of  notice  in  a  weekly  newspaper  in  the  county  and 
in  a  daily  paper  in  Portland,  and  in  a  daily  paper  in  New  York 
once  for  two  weeks  before  the  time  fixed  for  opening  the  bids  and  sell- 
ing the  bonds  is  sufficient,  a  "newspaper"  being  a  publication  in  num- 
bers, consisting  commonly  of  single  sheets,  and  published  at  short 
intervals,  conveying  intelligence  of  passing  events,  and  a  "leading 
newspaper"  meaning  a  newspaper  having  a  good  circulation  in  the 
community  where  it  leads,  so  as  to  give  publicity  to  matters  stated 
therein.     (White  v.  Multnomah  County,  96.) 

C0UNT7  HEALTH  OFFIOBBi. 

See   Health,   1. 
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GOUBTS. 

Ck>iixtB— Probate  Oonrts— Sqnlty  Procedure. 

1.  Section  1135,  L.  O.  L.,  providing  that  the  mode  of  proceeding 
in  the  County  Court  sitting  in  probate  is  in  the  nature  of  that  in  a 
suit  in  equity,  makes  proceedings  in  probate  a  suit  in  equity.  (In 
re  Webster's  Estate,  489.) 

OOVENANT& 

Oovenante — Effect — Subject  Matter  not  in  Eflse. 

1.  Covenants  relating  to  a  subject  matter  not  in  esse  are  personal, 
and  do  not  run  with  the  land  so  as  to  bind  assignees,  unless  they  are 
expressly  named  in  the  deed.     (Duester  v.  Alvin,  544.) 

Oovenante— Building  Bestrlctiona — Covenants  Bnnning  With  Land. 

2.  A  purchaser  of  real  property  subject  to  building  restrictions, 
of  which  he  has  knowledge  when  he  obtains  the  title,  is  bound  to 
comply  therewith.     (Duester  v.  Alvin,  544.) 

Covenants— Building    Beetrictions— Enforcement— Biglite    to    Sne^ 
Other  Property  Owners. 

3.  Where  defendant  acquired  city  property  with  knowledge  that 
it  was  subject  to  building  restrictions  for  the  benefit  of  the  entire  dis- 
trict, owners  of  other  property  in  the  district  acquired  from  the  same 
grantor  were  entitled  to  sue  in  equity  to  enforce  the  restrictions. 
(Duester  v.  Alvin,  544.) 

Covenants — Building  Bestrlctlons — ^Authority  to  Change. 

4.  Where  a  corporation  opened  a  city  addition  and  sold  lots  therein 
subject  to  restrictions  as  to  the  location  of  buildings,  the  corporation, 
after  having  sold  lots  subject  to  the  restriction,  could  not  change  the 
general  plan  or  scheme  of  the  residence  to  be  erected  in  the  district 
set  apart  for  that  purpose  by  selling  a  lot  free  from  the  restriction. 
(Duester  v.  Alvin,  544.) 

See  Estoppel,  2. 
See  Injunction,  2. 

CBIMINAL  LAW. 

Criminal  Law — ^Harmless  Error — Instructions — ^Adultery. 

1.  An  instruction  that  "if  one  of  the  parties  to  the  illicit  inter- 
course is  guilty,  then  both  are  guilty  of  adultery,"  being  a  statement 
unduly  favorable  to  the  defendant  convicted,  was  harmless.  (State 
V.  Ayles,  153.) 

Criminal  Law— Delay  in  Trial — Dismissal  of  Indictment— Waiver. 

2.  Section  1701,  L.  O.  L.,  authorizing  the  dismissal  of  an  indict- 
ment for  failure  to  try  defendant  at  the  next  term,  is  waived,  in  view 
of  Section  1606,  authorizing  an  appeal  from  an  order  refusing  to  dis- 
miss an  indictment  for  delay,  where  no  motion  for  dismissal  and  no 
objection  to  the  trial  was  made  on  that  ground,  though  Article  I, 
Section  10,  of  the  Constitution,  declares  that  justice  shall  be  admin- 
istered without  delay.     (State  v.  Chapin,  346.) 

Criminal  Law — ^Presumptlons  on  Appeal — Continuance. 

3.  After  a  trial  of  a  cause  without  objection  of  any  kind  that  it 
.  was  improperly  continued,  it  will  be  presumed  on  appeal  that  a  proper 


showing  was  made,  or  that  defendant  consented  to  such  postponementi 
as  error  will  not  be  presumed.     (State  v.  Chapin,  346.) 

Oxlminal  Law— Evldence^Dismteal  of  Oodef endants. ' 

4.  Under  Section  1531,  L.  O.  L.,  providing  that  where  several  per- 
sons are  charged  in  the  same  indictment  with  a  crime,  and  the  court 
is  of  opinion  that,  as  to  a  particular  defendant,  there  is  not  suffi- 
cient evidence  to  put  him  on  his  defense,  the  court  must,  if  requested 
to  do  so  by  another  defendant,  discharge  such  defendant,  in  order 
that  he  may  be  a  witness  for  his  codefendant,  the  denial  of  such  a 
motion  is  not  error,  where  the  defendants  jointly  indicted  had  been 
granted  separate  trials  and  it  did  not  appear  that  the  evidence  was 
insufficient  as  to  the  defendant  as  to  whom  the  dismissal  is  requested. 
(State  V.  Chapin,  346.) 

Orlminal  Law — Appeal — Findings  of  Fact. 

5.  Findings  of  fact  by  the  trial  court  have  the  force  of  a  verdict. 
(State  V.  Young,  399.) 

OBOS&-EXAMINATZON. 

See  Witnesses,  1,  4. 

CUSTOM. 

See  Master  and  Servant,  4,  5. 

DAMAaES. 

Damages— Pleading — Allegations  of  Damage. 

1.  Where  the  facts  alleged  in  the  complaint  necessarily  involve 
damage,  no  specific  allegation  to  that  effect  is  necessary.  (Burggraf 
V.  Brocha,  381.) 

See  Breach  of  Marriage  Promise,  2. 

See  Death,  1. 

See  Master  and  Servant,  6. 

DEATH. 

Death — ^Damages — ^Measure  of  Damages. 

1.  The  measure  of  recovery  for  death  under  Employers'  Liability 
Act  (Laws  1911,  p.  17),  Section  4,  giving  a  right  of  action  for  death 
caused  by  a  violation  of  the  act,  is  the  pecuniary  loss  sustained,  and 
the  jury  may  not  consider  as  element  of  damages  deprivation  of  com- 
fort, society,  support  and  protection.  (Fisher  v.  Portland  By.  L. 
ft    P.    Co.,    229.) 

DEDICATION. 

Dedication — Dedicated  Streets — ^Wlien  Opened. 

1.  A  municipal  corporation  is  not  bound  to  open  a  dedicated  street 
until  its  use  is  deemed  necessary  by  the  common  council.  (Barton 
V.  Portland,  75.) 


Deeds — Delivery— Effect. 

1.  A  deed  delivered  to  the  grantee  without  the  express  or  implied 
consent  of  the  grantor  that  the  deed  shall  pass  irrevocably  from  his 
control  conveys  no  title  to  the  grantee.     (Telschow  v.  Quiggle,  105.) 
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Deeds — ^DeUyery— Effect. 

2.  A  deed  with  a  blank  for  a  grantee  is  a  eonveyanee  only  where 
the  blank  is  filled  by  one  authorized  to  fill  it,  before  or  .at  the  time  of 
delivery  to  the  grantee,  and  on  compliance  with  the  conditions  im- 
posed by  the  grantor.     (Telschow  v.  Quiggle,  105.) 

Deeds — ^Mntaal  Assent  of  Parties. 

3.  The  force  of  a  deed  depends  on  the  mutual  assent  of  the  parties 
to  it,  without  which  there  can  be  no  delivery.  (Telschow  v.  Quiggle, 
105.) 

Deeds — ^Building  Bestriction»— Validity. 

4.  A  reservation  in  a  deed  of  a  city  building  lot  of  the  right  of 
forfeiture  for  the  grantee's  violation  of  building  restrictions  was  only 
a  partial  restraint  on  the  use  of  the  property  incident  to  a  transfer 
of  the  title,  and  was  valid.     (Duester  v.  Alvin,  544.) 

Deeds— Use  of  Property — Regulations — ^Limitations. 

5.  Limitations  placed  on  the  use  of  real  property  obtain  their  foree 
from  the  right  of  the  fee  owner  to  reasonably  regulate  the  manner  in 
which  the  premises,  when  conveyed  by  him,  shall  be.  occupied,  with 
reference  to  the  kind  and  value  of  the  structures  to  be  erected  and 
their  location.     (Duester  v.  Alvin,  544.) 

DEFINITIONS. 

See  Words  and  Phrases. 

DEIJVEBT. 

See  Deeds,  1-3. 

DEMUBBEBi. 

See  Appeal  and  Error,  29. 
See  Pleading,   9,    13. 
See  Quo   Warranto,   1. 

DISCBETION  OF  COUBT. 

See  Appeal  and  Error,  27. 
See  Pleading,  7. 
See  Witnesses^  4. 

DISCBETION  OF  JUBT. 

See  Breach  of  Marriage  Promise,  2. 

DISMISSAL  AND  NONSUIT. 

Dismissal  and  Nonsuit— Parties — ^Misjoinder  of  Parties. 

1.  Misjoinder  of  defendants  can  be  taken  advantage  of  only  by 
those  misjoined,  and  is  not  fatal  to  the  complaint,  and  not  ground  for 
a  nonsuit.     (Burggraf  y.  Brocha,  381.) 

See  Appeal  and  Error,  22. 

DISSOLUTION. 

See  Corporations,  4,  5. 
See  Pleading,  6. 
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DOWER. 
Dower— Biglits  of  Wife. 

1.  A  wife  upon  marriage  acquires  no  interest  in  the  personal  prop- 
erty of  her  husband,  which  he  may  dispose  of  without  her  consent,  but 
he  cannot  without  her  consent  transfer  his  land  so  as  to  bar  her  dower 
rights.     (Griffith  v.  Griffith,  225.) 

Dower-— Dower  Interest— Equity. 

2.  There  is  no   dower  in  an  equity.     (Griffith  ▼.   Griffith,   225.) 

Dower — ^Property  Sights  of  Wife. 

3.  Where  a  husband  purchased  land,  taking  title  in  the  name  of 
another,  the  wife  may,  the  husband  having  died  before  judgment  in 
her  suit  for  divorce,  alimony  and  separate  maintenance,  impeach  the 
conveyance  as  if  she  were  a  creditor  of  the  husband,  and  compel  the 
holder  of  the  legal  title  to  hold  the  property  in  trust  for  her.  (Griffith 
▼.   Griffith,   225.) 

DUE  PB00E88  OF  LAW. 

See  Constitutional  Law,  11. 

EJEOTHENT. 

Ejectment— Lease— Expiration— Qaestion  for  Jury. 

1.  Where  plaintiffs  in  ejectment  claimed  under  an  unrecorded 
lease  from  the  common  source  of  title  limiting  the  term  to  the  time 
the  property  was  used  as  a  site  on  which  to  build  a  district  school - 
house,  evidence  held  to  require  submission  to  the  jury  of  the  question 
whether  such  use  had  terminated  when  defendants  acquired  title. 
(School  District  No.  43  v.  Yeach,  363.) 

KMBEgSZTiK 


Embezzlement — Ownership — ^Variance. 

1.  Under  an  indictment  for  larceny  by  a  bailee,  alleging  the 
ownership  of  the  money  to  be  in  husband  and  wife,  proof  that  the 
money  was  evidenced  by  a  certificate  of  deposit  in  the  name  of  the 
husband,  but  that  on  account  of  his  poor  health  the  wife  transacted 
the  principal  portion  of  the  business  by  which  defendants  secured 
possession  of  the  money,  was  not  a  variance  under  Section  1444, 
L.  O.  L.,  providing  that  when  a  crime  involves  the  commission  of  a 
private  injury  and  is  described  sufficiently  to  identify  the  act,  an 
erroneous  allegation  as  to  the  person  injured  is  not  material.  (State 
V.  Chapin,  346.) 

Embezzlement — Larceny  by  Bailee— Variance. 

2.  Under  an  indictment  for  larceny  by  a  bailee,  alleging  that  de- 
fendant then  and  there,  being  the  bailee  of  $3,500,  the  property  of  a 
person  named,  did  neglect  to  return,  etc.,  proof  that  defendant  received 
a  certificate  of  deposit  from  the  person  named,  on  which  he  received 
the  money  from  a  bank,  was  not  a  variance.     (State  v.  Chapin,  346.) 

Embezzlement — ^Larceny  by  Bailee— Admissibility  of  Evidence. 

3.  In  a  prosecution  for  larceny  by  a  bailee  of  money  left  by  a 
person  named  with  defendant  to  invest  io  first  mortgages,  evidence 
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that  the  person  named  had  theretofore  loaned  defendants  a  ram  of 
money  evidenced  by  a  promissory  note  is  admissible,  where  offered 
to  show  that  the  money,  the  larceny  of  which  was  claimed,  was  not 
a   loan   as  the   defense   alleged.     (State   ▼.   Chapin,   346.) 

Embeszl«iiieiit— Larceny  liy  Bailee — ^AdmlBslbillty  of  Evidence. 

4.  In  a  prosecution  for  larceny  by  a  bailee,  in  which  the  defendant 
claimed  that  the  money  was  loaned  to  a  mortgage  and  trust  com- 
pany of  which  he  was  a  member,  and  that  he  was  not  personally 
responsible,  it  is  proper  to  permit  an  inquiry  into  the  affaira  of  the 
company.     (State  v.  Ghapin,  346.) 

Bmbesilement — ^Larceny  by  Bailee — ^Intent. 

5.  Under  Section  1956,  L.  O.  L.,  making  it  larceny  for  any  bailee 
of  money,  etc.,  to  wrongfully  convert  or  neglect  or  refuse  to  deliver 
or  account  for  the  money  bailed,  etc.,  according  to  the  trust,  intent 
to  defraud  is  not  an  element  of  the  crime.     (State  v.  Chapin,  346.) 

EmbeEzlement — ^Larceny  by  Bailee — Admissibility  of  Evidence. 

6.  In  a  prosecution  for  larceny  by  a  bailee  of  money  left  with 
defendant  to  invest  in  first  mortgages  for  the  owner,  the  state  may 
show  that  defendant  had  ample  opportunity  to  deliver,  return  or 
account  for  the  money.     (State  v.  Chapin,  346.) 

Embesilement — ^Larceny  by  Bailee — ^Defenses. 

7.  In  a  prosecution  for  larceny  by  a  bailee  of  money  left  with 
defendant  to  invest  in  first  mortgages,  it  is  no  defense  that  the  owner 
of  the  money  attempted  to  collect  the  money  or  obtain  a  surety 
therefor.     (State  ▼.  Chapin,  346.) 

Embeulement — ^Larceny  by  Bailee — ^Loan — Sufficiency  of  Evidence. 

8.  In  a  prosecution  for  larceny  by  a  bailee,  evidence  held  suffi- 
cient to  show  that  the  money  converted  was  left  with  defendant  per- 
sonally to  invest  in  first  mortgages  for  the  owner's  benefit,  and  was 
not  a  loan  to  a  corporation  of  which  defendant  was  a  member.  (State 
▼.  Chapin,  346.) 

EMPLOYERS'  LIABILITT  ACT. 

See  Master  and  Servant,  6. 

EQUALIZATION,  BOABD  OF. 

See  Taxation,  2,  4-6. 

EQUITT. 

Equity — Israes  in  Lower  Court — Jurisdiction. 

1.  Both  parties  having  submitted  themselves  to  the  equitable  juris- 
diction of  the  court  and  asked  for  affirmative  relief,  and  so  chosen  to 
litigate  their  rights  in  such  forum,  the  court  will  not  seek  specious 
reasons  for  declining  jurisdiction.     (Gilliham  v.  Cieloha,  462.) 

See  Courts,  1. 

ESTATES. 

See  Executors  and  Administrators. 
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ESTOPPEL. 

Bitoppel — ^Building  Bestrlettons — ^Personal  Covenant. 

1.  Where  a  corporation  opened  a  residence  addition  and  sold  lots 
•object  to  restrictions  as  to  the  first  cost  of  buildings  to  be  erected 
thereon  and  restraining  their  location  nearer  than  20  feet  from  the 
■treet  line,  etc.,  such  covenants  were  not  personal  to  the  grantor,  but 
it  was  bound  thereby  under  the  doctrine  of  equitable  estoppel,  whereby 
each  purchaser  of  property  in  the  addition,  except  in  the  business  dis- 
trict, was  entitled  to  rely  on  the  restrictions,  and  could  enforce  them 
against  all  purchasers  except  such  as  secured  title  without  knowledge 
of  the  limitations  imposed.     (Duester  v.  Alvin,  544.) 

See  Adverse  Possession,  1. 

EVIDENOB. 
Bvidence — ^Admisslcnui. 

1.  Testimony  that  one  admitted  that  he  was  a  partner  in  a  firm  for 
whom  an  employee  worked  when  injured  was  admissible  as  against  him 
to  establish  the  relation  of  master  and  servant  at  the  time  of  the  acci- 
dent.    (Dibert  v.  Oiebisch,  64.) 

Evidence— Counterclaim — Burden  of  Proof. 

2.  Where,  in  a  bank's  action  on  a  note,  defendants,  in  addition  to 
pleading  payment,  pleaded  a  counterclaim,  in  a  sum  equal  to  the 
amount  of  the  note,  for  money  had  and  received  by  plaintiff  for  the 
use  of  defendants,  the  burden  was  on  defendants  to  prove  their  counter- 
claim.    (Powder  Valley  State  Bank  v.  Hudelson,  191.) 

Evidence— Belevancy — ^Ees  Gestae. 

3.  In  an  action  on  a  contract  employing  plaintiff  as  defendant's 
sales  manager,  evidence  that,  immediately  after  the  interview  with 
plaintiff  at  which  he  claimed  the  contract  was  assented  to  by  de- 
fendant's president,  the  latter  came  into  the  next  room,  leaving  the 
door  open,  and  said  in  a  loud  voice  to  a  director  of  the  company  that 
plaintiff  wanted  5  per  cent  on  all  sales,  and  had  been  told  that  there 
was  "nothing  doing,"  was  admissible  as  res  gestae,  though  the  court 
could  not  decide,  as  a  matter  of  law,  whether  the  language  was  used 
in  plaintiff's  hearing.     (Sherman  v.  Clear  View  Orchard  Co.,  240.) 

Evidence— Secondary  Evidence— Admissibility. 

4.  Under  Section  712,  L.  O.  L.,  providing  that  there  shall  be  no 
evidence  of  the  contents  of  a  writing  other  than  the  writing,  except 
when  the  original  cannot  be  produced  with  proper  diligence,  and  its 
absence  is  not  owing  to  neglect,  and  Section  782  requiring  that  the 
original  writing  be  produced  and  proved,  except  as  provided  in  Section 
712,  an  engineer  suing  for  injury  in  a  collision,  who  shows  that  he 
received  a  work  order  which  he  had  not  seen  since  the  accident,  but 
that  he  served  a  demand  on  the  railroad  company  to  produce  orders 
issued  to  him  and  his  conductor  on  the  date  of  the  accident,  and  that 
the  company  did  not  produce  the  order,  may  prove  the  contents 
thereof.     (Pfeiffer  v.  Oregon-Wash.  B.  &  N.  Co.,  307.) 

Evidence — ^Admiesions. 

5.  In  a  suit  for  value  of  land,  traded  for  other  land  to  which  title 
had  failed,  the  declaration  of  defendants  that  plaintiff  should  have 
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traded  off  the  land  before  investiflratinf?  the  title  was  competent,  as 
tending  to  show  that  he  bad  no  faith  in  his  own  title  to  land.  (Burg- 
graf  V.  Brocha,  381.) 

Evidence — ^Admiasibillty — BsmoUama. 

6.  In  an  action  for  compensation  for  digging  a  well  where  the 
terms  of  the  contract  were  in  controversy,  evidence  as  to  the  drill- 
ing of  wells  in  other  parts  of  the  county  is  too  remote.  (West  ▼. 
McDonald,  421.) 

Evideiice — Opinion  Evidence — ^Expert  Testimony. 

7.  In  an  action  for  compensation  for  drilling  a  well,  an  expert 
well-digger  from  another  state  is  not  disqualified  to  testify  as  to 
genera]  matters  relating  to  the  machinery  and  not  dependent  upon 
local    conditions.     (West    v.   McDonald,    421.) 

Evidence — Parol  Evidence— Terma  not  in  Writing. 

8.  Where  a  part  of  a  transaction  has  been  reduced  to  writing,  but 
another  part  haa  not,  the  rule  against  contradicting  terms  of  the  writ- 
ing applies  only  to  that  part  reduced  to  writing.  (City  Messenger 
Co.  V.  Postal  fel.  Co.,  433.) 

Evidence— Parol  Evidence— Oral  Modification. 

9.  A  written  agreement,  except  when  prohibited  by  positive  law, 
may  be  modified  or  annulled  by  a  subsequent  valid  oral  agreement. 
(City  Messenger  Co.  v.  PostarTel.  Co.,  433.) 

See  Appeal  and  Error,  1,  6-9,  12,  27. 

See  Bresysh  of  Marriage  Promise,  1. 

See  Corporations,  1-3. 

See  Criminal   Law,   4. 

See  Embezzlement,  3,  4,  6,  8. 

See  Exchange  of  Property,   1,  2. 

See  False  Pretenses,  1,  2. 

See  Fraudulent  Conveyances,  1. 

See  Insane  Persons,  3. 

See  Master  and  Servant,  2,  11,  15. 

See  Money  Received,  3-5, 

See  Partnership,  1. 

See  Railroads,  2. 

See  Shipping,  1. 

See  Trial,  3,  8. 

See  Waters  and  Watercourses,  20,  37,  40. 

See  Wills,   1,   2,   4. 

EXCEPTIONS. 

See  Appeal  and  Error,  26. 

EXCEPTIONS,  BILL  OF. 

Exceptions,  Bill  of— Time  of  Settling. 

1.  No  time  being  fixed  by  the  statute  within  which  the  eireuit 
judge  must  sign  a  bill  of  exceptions,  a  bill  whenever  settled  will  be 
considered  on  appeal.     (West  v.  McDonald,  421.) 

See  Appeal  and  Error,  21. 
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EXOHANGE  OF  PBOPEBTY. 

Bzchuige  of  Pioperty—BasciBSion— Fraud— Evldenoe. 

1.  In  an  action  to  recover  the  value  of  land,  traded  for  other  land 
title  to  which  failed,  plaintiff  maj  give  in  evidence  a  pretended 
abstract  of  defendants'  title,  given  him  by  them,  not  as  evidence  of 
title,  but  to  prove  defendants*  lack  of  title  to  land  in  question;  such 
abstract,  as  against  the  defendants,  being  prima  fade  proof  of  that 
fact.     (Burggraf  v.  Broeha,  381.) 

Exchange  of  Property—Besciasloiir— Evidence. 

2.  Where,  in  an  action  to  recover  value  of  land,  traded  for  other 
land,  title  to  which  has  failed,  evidence  of  the  value  of  the  property 
ccnveyed  to  defendants  in  exchange  for  theirs  is  competent.  (Burg- 
graf V.  Broeha,  381.) 

Exchange  of  Property— Besdssion— Pleading— Allegation  of  Frand. 

3.  Where,  in  an  action  for  the  value  of  land,  traded  for  other  land, 
title  to  which  had  failed,  the  complaint  charged  that  the  defendants 
represented  that  they  owned  their  land  and  had  good  title  thereto, 
when  in  fact  they  did  not,  a  clear  case  of  fraud,  at  least  constructive 
fraud,  is  made  out.     (Burggraf  v.  Broeha,  381.) 

EXEonnoN. 

Exdcntion — ^Issuance  of  Writ — ^Motion  to  Quash. 

1.  Where  an  execution  issued  and  an  attempt  to  levy  has  been 
made,  it  is  improper  to  issue  a  second  execution  while  the  first  is  still 
pending  and  the  second  writ  will  be  quashed  on  motion.  (Lampman 
v.  Lampman,  386.) 

EZEOUTOBS  AND  ADlONISTBATOBa 

Executors  and  AdministratoiB— dalma — ^Limltationa. 

1.  Under  Section  16,  L.  O.  L.,  providing  that  the  time  of  the  ab- 
sence from  the  state  of  a  debtor  shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  an  action  accruing  before  the 
departure  from  the  state,  and  Section  18,  declaring  that  no  action  for 
collection  of  any  claim  against  a  decedent's  estate  may  be  maintained 
when  no  letters  of  administration  issued  within  six  years  after  the 
death  of  decedent,  claims  are  barred  where  more  than  six  years  elapse 
between  the  death  of  a  debtor  and  the  issuance  of  letters  of  admin- 
istration.    (In  re  Webster's  Estate,  489.) 

Executors  and  Admlniatraton — Settlement  of  Estates — Establishment 
of  Claims — ^Laches. 

2.  A  debtor  having  property  within  the  state  departed  therefrom 
in  1896  or  1897,  and  resided  elsewhere  until  his  death  in  1904.  In 
1912  letters  of  administration  were  issued  in  the  state.  His  creditors 
had  taken  no  steps  to  enforce  payment  of  their  claims  until  after  the 
issuance  of  the  letters.  Held,  that  the  County  Court  sitting  in  probate 
properly  adjudged  that  the  claims  of  the  creditors  were  stale,  though 
the  statute  of  limitations  was  not  binding.  (In  re  Webster's  Estate, 
489.) 
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Executors  and   AdmlnlBtraton — Settlement  of   Estates — Tazes^-En- 
forcement. 

3.  Taxes  accniing;  after  the  death  of  the  owner  are  enforceable  bj 
appropriate  proceedings,  and  will  not  justify  an  order  for  the  saler  of 
real  estate  bj  an  administrator.     (In  re  Webster's  £8tate,  489.) 

Executors  and  Administrators — Claims — Proof. 

4.  Claims  of  long  standing,  when  filed  against  the  estate  of  a  de- 
cedent, should  be  scrutinized  with  care,  and  strong  and  convincing 
proof  should  be  required  before  allowing  them.  (Scott  v.  Merrill's 
Estate,  568.) 

EZPEBT  TESTIMONT. 

See  Evidence,  7. 

TAISB  FBETENSE& 

False  Pretenses — Safflciency  of  Evidence — Title  to  Land. 

1.  In  a  prosecution  for  securing,  by  false  pretenses,  a  signature 
to  a  deed,  oral  testimony  by  the  prosecuting  witness  that  she  and  the 
other  signers  of  the  deed  owned  the  land,  which  was  admitted  with- 
out objection,  was  sufficient  proof  of  the  title.  (State  t.  Hammer, 
426.) 

False  Pretenses — Sufficiency  of  Evidence — Participation  by  Defendant. 

2.  In  the  separate  trial  of  one  charged  jointly  with  others  with 
having  obtained  the  execution  of  a  deed  by  false  pretenses,  evidence 
held  to  show  that  the  defendant  participated  with  another  in  carry- 
ing out  the  fraudulent  scheme.     (State  t.  Hammer,  426.) 

FEDERAL  EMPLOYEES^  LIASILITT  ACT. 

See  Appeal  and  Error,  2. 

See  Master  and  Servant,  1,  6,  18,  20,  21. 

FINDIKOS. 

See  Appeal  and  Error,  24. 
See  Criminal  Law,  5. 
See  Interest,  1. 

FIBES. 
See  Bailroads,  1-8. 

FOBMEB  ADJUDICATIOK& 

See  Principal  and  Surety,  2. 

FBAUD. 
Frand— Elements— Pleading. 

1.  Each  component  of  fraud  must  be  alleged  and  found  to  exist  as 
a  matter  of  fact,  and  thef  absence  of  any  one  of  them  is  fatal  to  the 
party  asserting  fraud.     (Smith  v.  Anderson,  90.) 

Fraud  —  Fraudulent  Bepresentatlons  —  Matters  of  Fact  or  Opinion  -~ 
Statement  of  Fact. 

2.  A  statement  which,  by  reason  either  of  its  form  or  subject  mat- 
ter, amounts  merely  to  an  expression  of  opinion,  is  not  actionable, 
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though  an  expression  of  opinion  may  be  so  blended  with  statements  of 
fact  as  to  became  itself  a  statement  of  fact;  but  statements  as  to 
value  or  quality,  made  bj  one  knowing  them  to  be  untrue,  with  intent 
to  deceive  and  mislead  the  one  to  whom  they  are  made,  and  by  which 
he  is  misled,  amount  to  an  affirmation  of  fact  rendering  him  liable 
therefor.     (Smith   v.   Anderson,   90.) 

Frand— Question  for  Jury — ^Fact  or  Opinion. 

3.  Whether  a  statement  is  an  expression  of  an  opinion  or  a  state* 
ment  of  fact  is  generally  for  the  jury,  on  considefration  of  the  subject 
matter,  the  respective  knowledge  of  the  parties,  and  the  form  of  the 
statement.     (Smith  v.  Anderson,  90.) 

See  Bills  and  Notes,  1. 

See  Exhange  of  Property,  1,  3. 

See  Belease,  1,  2. 

FRAUDULENT  CONVETANOEa 

Fraudulent  Oonveyancea — ^Evidence. 

1.  Evidence  held  insufficient  to  warrant  a  finding  that  conveyances 
of  certain  property  to  a  debtor's  wife  and  sons  were  fraudulent  and 
made  with  an  intent  to  defeat  plaintiff's  claim.  (Martin  v.  Thomas, 
206.) 

aABNISHBiENT. 

Gkunlshment — Oroundfl — ^Ald  of  Execution — ^Property  Subject  to  Gar- 
nishment. 

1.  To  enable  a  creditor  to  maintain  a  garnishment  proceeding 
there  must  be  a  subsisting  right  of  action  at  law  by  the  defendant 
in  his  own  right  against  the  garnishee,  and  the  garnishee  cannot  be 
held  liable  unless  he  is  indebted  to  the  defendant  at  the  time  of  the 
commencement  of  the  garnishment  proceeding.  (Scheuerman  v. 
Mathison,  40.) 

Qamisliment — Properly  Subject  to — ^Ald  of  Execution. 

2.  Under  a  policy  insuring  an  employer  against  loss  and  expense 
arising  from  claima  for  injuries  or  death  suffered  by  any  employee, 
providing  that  if  suit  was  brought  the  assured  should  forward  to 
the  insurer  every  process  and  paper,  that  the  company  at  its  own 
expense  would  settle  or  defend  the  suit,  that  the  assured  should  not 
assume  any  liability  nor  interfere  with  any  negotiation  for  settlement 
or  legal  proceeding  nor  incur  any  expense  or  settle  any  claim  except 
at  its  own  cost,  and  that  no  action  should  lie  against  the  insurer  for 
loss  or  expense  thereunder  unless  it  should  be  brought  for  loss  or  ex- 
pense actually  sustained  and  paid  in  satisfaction  of  a  final  judgment, 
construed  in  accordance  with  Section  715.  L.  O.  L.,  providing  that  in 
the  construction  of  an  instrument  the  office  of  the  judge  is  simply 
to  ascertain  and  declare  what  is  in  terms  or  substance  contained 
therein,  and  not  to  insert  what  has  been  omitted  or  omit  what  has 
been  inserted,  and  that  when  there  are  several  provisions  or  par- 
ticulars such  construction  is  to  be  adopted  as  will  give  effect  to  all, 
and  Section  716  providing  that  the  intention  of  the  parties  is  tO  be 
pursued  if  possible  and  that  a  particular  intent  shall  control  a  general 
one  inconsistent  therewith,  no  action  could  be  maintained  until  the 
assured  had  paid  all  or  some  part  of  the  judgment  against  it,  and 
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then  onlj  for  the  amount  actually  paid,  and  there  was  nothing  due 
tfie  assured  subject  to  garnishment  by  an  employee  who  had  recovered 
judgment  against  the  assured,  except  an  amount  equal  to  the  amount 
which  the  assured  had  paid  on  ihh  judgment.  (Scheuerman  v.  Mathi- 
■on,  40.) 

Oamlshment — ^Nature  of — ^Proceeding  in  Bern. 

3.  "Garnishment"  is  a  proceeding  in  rem  to  invest  plaintiff  with 
power  to  appropriate,  to  the  satisfaction  of  a  debt  due  him  from  d<^ 
fendant,  property  of  defendant  in  the  garnishee's  hands,  or  a  debt  due 
from  the  garnishee  to  defendant.  (McLaughlin  v.  Aumsville  Mer- 
cantile Co.,  80.) 

Garnlflliment — Statntory    Proceedings — Compliance    Witli    Statutory 
Remedy. 

4.  Garnishment  is  a  statutory  proceeding,  and  one  availing  him- 
self of  the  remedy  must  comply  substantially  with  the  statute  relating 
thereto.     (McLaughlin  v.   Aumsville   Mercantile   Co.,   80.) 

Gamishment— Statutory  Proceedlnge-^urifldiction  of  Court 

5.  A  plaintiff  in  garnishment  who  is  dissatisfied  with  the  cer- 
tificate of  the  garnishee,  required  by  Scfction  303,  L.  O.  L.,  must  obtain 
on  a  proper  showing  an  order  of  the  court  requiring  the  garnishee  to 
appear  at  a  time  and  place  for  examination  as  to  matters  stated  in 
the  certificate,  and  file  and  serve  on  the  garnishee  written  allegations 
and  interrogatories  as  required  by  Section  315,  or  the  court  will  not 
obtain  jurisdiction  of  the  subject  matter.  (McLaughlin  v.  Aumsville 
Mercantile   Co.,    80.) 

Oamisliment— Jurisdiction — Service  of  Allegations— Waiver. 

6.  A  garnishee  may,  by  appearance,  waive  the  service  of  allegations 
and  interrogatories  required  by  Section  315,  L.  O.  L.,  but  cannot  waive 
the  filing  thereof  essential  to  confer  jurisdiction.  (McLaughlin  ▼. 
Aumsville  Mercantile  Co.,  80.) 

QAB, 

Oas — Gas  Companies — ^Injuries  from  Escaping  Gas — Care  Bequired. 

1.  One  engaged  in  the  distribution  and  sale  of  illuminating  gas 
must  exercise  care  proportionate  to  the  danger  to  prevent  the  escape 
of  gas  from  mains,  and  escape  of  gas  from  a  main  is,  in  the  absence 
of  any  exculpatory  explanation,  some  evidence  of  nesrlect,  under  the 
doctrine  of  res  ipsa  loquitur.     (Sharkey  v.  Portland  Gas  Co.,  327.) 


Gas— Injuries  from  Escaping  Gas — ^Actlons — ^Pleading. 

2.  A  complaint  in  an  action  against  a  gas  company  for  injuries 
by  gas  escaping  from  a  main,  which  alleges  that  the  company  did  not 
properly  maintain  the  main,  and  allowed  it  to  leak  and  that  gas 
leakage  injured  trees  of  plaintiff,  charges  that  the  escape  of  gas  was 
due  to  negligence.     (Sharkey  v.  Portland  Gas  Co.,  327.) 

G«»— Injuries  from  Escaping  Gas — ^Negllgence — Question  for  Jury. 

3.  Whether  a  gas  company  was  negligent  in  permitting  gas  to 
escape  from  a  main  held  for  the  jury.  (Sharkey  v.  Portland  Gas  Co., 
327.) 
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QBAin>  JTJBT. 

Grand  Jnry — ^Proceedings — Secrecy. 

1.  In  a  prosecution  for  adultery,  it  was  not  error  to  admit  the  tes- 
timony of  the  clerk  of  the  grand  jury  that  the  husband  of  the  woman 
appeared  before  the  grand  jury  and  testified  against  his  wife  and  de- 
fendant, and  that  the  wife  appeared  as  a  voluntary  witness,  and  testi- 
fied that  she  had  intercourse  with  defendant  on  the  night  of  their 
arrest.     (State  ▼.  Ayles,  153.) 

HABEAS  0OBPU8. 

Babeas  CorpnB — Oroonds  for  Belief — ^IrregnlailtieB — ^Def ects  in  Iiu 
dictment. 

1.  Habeas  corptis  will  not  afford  relief,  unless  the  process  under 
which  petitioner  is  held  is  not  merely  irregular,  but  voiji.  (Ex  parte 
Jung   Shing,   372.) 

HABMLESS   EBBOB. 

See  Appeal  and  Error,  1. 
See  Criminal  Law,.  1. 


Health  —  Oonnty   Health    Officer  —  Bemoval  —  Jurisdiction  of    State 
Board  of  Healtli. 

1.  The  state  board  of  health  cannot  remove  a  county  health  officer 
appointed  by  the  County  Court  pursuant  to  Section  4695,  L.  O.  L., 
on  the  ground  that  he  is  not  eligible  to  hold  the  office;  a  complete 
remedy  being  provided  in  such  cases  by  Section  366^  L!  O.  L.,  which 
authorizes  an  action  at  law  in  the  name  of  the  state.  (Van  Brakle 
V.  State  Board  of  Health,  367.) 

HIOHWAT8. 

Highways — Statutes — Taxation — Implied  Bepeal. 

1.  Section  6384  et  seq.,  L.  O.  L.,  providing  that,  whenever  three 
freeholders  of  any  road  district  shall  petition  the  road  supervisor  to 
call  a  district  road  meeting  of  the  voters  of  the  district,  the  supervisor 
shall  cause  notice  to  be  given,  and  shall  hold  a  meeting  for  the  im- 
provement of  highways  and  the  levy  of  taxes  therefor,  was  not  super- 
seded by  General  Laws  of  1913,  page  610,  amending  Section  6321, 
vesting  the  power  to  vote  such  additional  taxes  as  they  may  deem 
advisable  to  improve  the  roads  of  a  district  in  "resident  taxpayers" 
of  the  district,  etc.     (DuBois  Lumber  Co.  v.  Clatsop  County,  409.) 

Highways — ^Improvement — Additional   Boad   Tax — Valuation   of   As- 
sessable Property  in  District — Oertlflcate. 

2.  Where  proceedings  were  instituted  to  improve  certain  highways 
at  the  expense  of  a  highway  district,  under  authority  conferred  by  a 
meeting  of  legal  Voters  of  a  road  district,  failure  of  the  county  clerk 
to  furnish  a  certificate  of  the  aggregate  valuation  of  the  assessed 
property  of  the  district  on  application  of  the  road  supervisor,  as  re- 
quired by  Section  6383,  L.  O.  L..  was  a  mere  irregularity,  and  did  not 
vitiate  the  proceedings.  (DuBoise  Lumber  Co.  v.  Clatsop  County, 
409.) 
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Highways— Improvement— Additional  Tax— Description  of  Highways. 

3.  Where  a  resolution  adopted  at  a  road  district  meeting  of  legal 
voters  for  the  improvement  of  highways  and  the  levy  of  a  tax  so 
designated,  the  highways  to  be  improved  that  there  could  be  no  mis- 
take as  to  where  the  funds  raised  were  to  be  expended,  it  was  not 
defective  for  insufficiency  of  description.  (DuBoise  Lumber  Co.  v. 
Clatsop  County,  409.) 

Highways— Improvement— Besolntlon — Bufflciency. 

4.  A  resolution  adopted  at  a  road  district  meeting  for  the  improve- 
ment of  highways  and  the  levy  of  a  tax  therefor,  specifying  gen- 
erally the  character  and  extent  of  the  proposed  improvements,  the 
amount  to  be  expended,  etc.,  sufficiently  constituted  compliance  with 
Section  6387,  L.  O  L.,  regulating  the  proceedings  to  be  taken  for 
the  levy  of  a  tax  for  highway  improvements,  etc.,  and  was  not  objec- 
tionable for  failure  to  show  whether  the  road  was  to  be  macadamized 
or  to  be  improved  with  corduroy,  plank  or  hard  surface  improvement, 
or  merely  graded.     (DuBoise  Lumber  Co.  v.  Clatsop  County,  409.) 

Highways— Improvement — Bead  District  Meeting — Chairman. 

5.  Section  6390,  L.  O.  L.,  provides  that  the  county  road  super- 
visor shall  be  ex  offlcio  chairman  of  all  road  district  meetings  of  his 
district,  and,  in  case  of  his  absence  or  inability  to  act,  the  meeting 
shall  elect  a  temporary  chairman  from  its  own  members,  who  shall 
be  a  legal  voter  of  the  district.  Held  that,  where  a  road  district 
meeting  at  which  a  tax  was  levied  for  highway  improvements, 
elected  a  chairman,  omission  of  the  minutes  to  show  the  reason  why 
the  road  supervisor  did  not  act  as  chairman  did  not  affect  the  regu- 
Icrity  of  the  proceedings.  (DuBoise  Lumber  Co.  v.  Clatsop  County, 
409.) 

HOMICflDB. 

See  Indictment  and  Information,  2-4. 

HOXTBS  OF  SEBVIOE. 

See  Master  and  Servant,  22. 

HUSBAND  AND  WIFE. 

See  Dower,  1-3. 

IMPLIED  OONTBAOT, 

See  Contract,  9. 

IMPBOVEBffENT& 

See  Highways,  1-5. 

INDEPENDENT  OONTBAQTOB. 

See  Master  and  Servant,  7,  8,  10,  11. 
See  Negligence,   1. 

INDICTMENT. 

Indictment  and  Information — Following  Language  of  Statute — Lar- 
ceny by  Bailee. 

1.  An  indictment  for  larceny  by  a  bailee,  alleging  that  defendant, 
then  and  there  being  the  bailee  of  $3,500,  lawful  money  of  the  United 
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Idtates  of  America,  a  more  particular  description  of  which  is  to  the 
grand  jury  unknown,  the  property  of  persons  named,  did  unlawfully 
neglect  and  refuse  to  deliver,  keep  and  account  for  the  said  personal 
property  according  to  the  nature  of  the  trust  contrary  to  the  statute, 
etc.,  substantially  charges  the  offense  in  the  language  of  the  statute, 
and  is  sufficient.     (State  y.  Chapin,  346.) 

Indictment  and  Information — Succesaive  Indictments. 

2.  Where  relator  was  indicted  for  murder  in  the  first  degree,  and 
later  the  Constitution  of  the  state  was  so  amended  as  to  abolish  the 
death  penalty,  conceding  that  thereby  murder  in  the  first  degree  was 
left  no  crime  for  lack  of  punishment,  the  court  properly  resubmitted 
the  indictment  to  the  grand  jury,  which  returned  another  indictment 
for  murder  in  the  second  degree,  so  that  the  petitioner  be  held  on 
bench  warrant  thereunder;  since  murder  in  the  second  degree,  being 
a  distinct  and  separate  crime,  is  unaffected  by  such  constitutional 
amendment,  and  since  the  court,  under  Sections  1704-1706,  L.  O.  L., 
is  given  the  requisite  authority  as  to  the  dismissal  of  charges.  (Ex 
parte  Jung  Shing,  372.) 

Indictment  and  Information — Degrees  of  Murder. 

3.  An  indictment  charging  murder  in  the  first  degree  includes  the 
crimes  of  murder  in  the  second  degree  and  manslaughter,  and  a  convic- 
tion of  any  one  of  the  three  may  be  had  thereunder.  (Ex  parte  Jung 
Shing,  372.) 

Indictment  and  Information — ^Degrees  of  Murder. 

4.  Trial  on  an  indictment  charging  murder  in  the  second  degree 
cannot  result  in  conviction  of  murder  in  the  first  degree,  since  it  does 
sot  include  all  the  necessary  elements  of  murder  in  the  first  degree. 
(Ex  parte  Jung  Shing,  372.) 

Indictment  and  Information — ^Waiver  of  Defects — ^Failure  to  Demur. 

5.  The  failure  of  an  indictment  for  receiving  stolen  property  to 
allege  the  name  of  the  owner  of  the  property  was  not  waived  by  fail- 
ing to  demur.     (State  v.  Bobinson,  481.) 

See  Adultery,  1. 

See  Criminal  Law,  2,  4. 

See  Habeas  Corpus,  1. 

See  Receiving  Stolen  Qoods,  1. 

IKJUKOTION. 

Injunction — ^Motion  to  Dissolve. 

1.  Where  plaintiff  sues  to  recover  the  value  of  land,  exchanged 
for  land  to  which  the  defendants  had  no  title,  a  motion  to  dissolve 
a  retraining  order,  in  the  nature  of  an  injunction,  prohibiting  the 
defendants  from  disposing  of  the  land  in  question,  was  improperly 
denied,  since  the  suit  is  at  law,  while  injunction  is  an  equitable 
remedy.     (Burggraf  v.  Brocha,  381.) 

Injunction — Scope  of  Bemedy — ^Negative  Covenants  in  Deeds. 

2.  Equity  will  enforce  by  injunction  negative  covenants  and 
clauses  in  deeds  restricting  the  use  of  real  property,  though  such 
covenants  do  not  in  law  constitute  assignments  or  covenants  running 
with  the  land.     (Duester  v.  Alvin,  544.; 
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Injunction— 'Building  Restriction*— Enforcement— ParUes. 

3.  In  proceedings  to  enforce  building  restrictions,  the  rights  and 
remedies  of  the  original  grantor  and  of  those  immediate  and  inter- 
mediate grantees  not  being  similar,  it  was  unnecessary  to  join  them  as 
parties  plaintiff,  or  to  aver  that  they  had  been  especially  injured,  or 
that  the  original  grantor  on  request  refused  to  become  a  party,  in 
order  to  authorize  an  owner  of  a  lot  in  the  addition  to  protect  his 
right  in  maintaining  the  uniformity  in  the  locaton  and  value  of  reni- 
dences  to  be  erected  in  the  district,  by  enforcing  the  restriction. 
(Duester  v.  Alvin,  544.) 

IKJtmiES  TO  PBOPEBT7. 

See  Appeal  and  Error,  19. 
See  Gas,  1-3. 

INSANE  PBS80N8. 

Insane  Persona — Adjudication — Bight  of  Appeal — "Jndgment." 

1.  Section  756,  L.  O.  L.,  declares  that,  in  case  of  a  judgment,  de- 
cree or  order  against  a  specific  thing,  or  in  respect  to  the  personal, 
political  or  legal  condition  or  relation  of  a  particular  person,  the 
judgment,  decree  or  order  is  conclusive  on  the  title  to  the  thing  or  the 
condition  or  relation  of  the  person,  and  Section  548  provides  that  a 
judgment  or  decree  may  be  reviewed  as  prescribed  in  the  chapter,  and 
not  otherwise,  etc.  JETeld,  that  a  determination  in  a  lunacy  inquisition 
finding  the  respondent  insane  was  a  judgment,  being  so  denominated 
by  Laws  of  1913,  page  680,  Section  4,  relating  to  the  procedure  on 
such  inquisitions,  and  is  therefore  appealable.     (In  re  Sneddon,  586.) 

Insane  Persons — ^Lunacy  Inquisition — ^Appeal — ^Trial  by  Jury. 

2.  On  appeal  to  the  Circuit  Court  from  a  County  Court  order  find- 
ing respondent  insane  and  committing  him  to  an  asylum,  it  was  not 
error  for  the  court  to  submit  the  issue  of  respondent's  sanity  vel  non 
to  a  jury.     (In  re  Sneddon,  586.) 

Insane    Persons — ^Inquisition — Appeal — Scope    of    Bevlew— Becord — 

Evidence. 

3.  Where  on  appeal  in  a  lunacy  inquisition  there  was  no  bill  of 
exceptions  or  transcript  of  testimony  beyond  what  was  denominated 
"Certificate  of  Examining  Physician,"  and  it  did  not  appear  that  this 
was  all  the  testimony  heard  in  the  case,  the  Supreme  Court,  could  not 
review  questions  depending  on  the  evidence,  whether  the  case  was 
one  to  be  decided  on  appeal  on  legal  questions,  or  as  in  equity  to  be 
tried  anew  on  the  transcript  and  evidence  accompanying  it.  (In  re 
Sneddon,  586.) 

INSTBnonON& 

See  Carriers,  2. 

See  Criminal  Law,  1. 

See  Master  and  Servant,   16. 

See  Trial,  1,  4-8. 

INSUBANOE. 

Insnrance— Constmction  of  Contract — Oonstralng  Against  Insurer. 

1.  As  contracts  of  insurance  are  usually  prepared  by  the  com- 
panies that  issue  them,  they  are  to  be  construed  favorably  to  the 
Insured  when  ambiguous.     (Scheuerman  v.  Mathison,  40.) 
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IiiBurance  —  Construction   of    Policy  —  Enforcemont  —  Oontracta    for 
Benefit  of  Third  Person. 

2.  An  employer's  liability  insurance  policy  creates  no  privity  be- 
tween the  insurer  and  an  employee,  and  is  not  a  promise  for  the 
benefit  of  the  employee.     (Scheuerman  y.  Mathison,  40.) 

Insurance — ^Acts  of  Agent — Termination  of  Authority — Notice. 

3.  Where  plaintiff  had  obtained  insurance  in  question  from  a  par- 
ticular agent  of  defendant  and  had  obtained  from  him  written  au- 
thority to  remove  the  insured  property  from  one  building  to  another^ 
defendant  was  not  entitled  to  repudiate  such  permission  in  an  action 
on  the  policy  on  the  ground  that  the  agent  had  been  discharged  prior 
to  issuing  the  permit  in  the  absence  of  proof  of  notice  thereof  to 
plaintiff.     (Goldstein  v.  Pacific  Home  Ins.  Co.,  247.) 

INTENT. 

See  Constitutional  Law,  7. 
See  Contracts,  5. 
See  Embezzlement,  5. 

INTEBE8T. 

Interest — ^Findings — Construction — ^"Matured  Accounts." 

1.  In  a  broker's  action  for  commissions  on  the  sale  of  corporate 
stock,  a  finding  that,  pursuant  to  a  settlement  made  on  March  4,  1910, 
when  defendant  accepted  certain  cash  and  notes  as  payment  for  the 
stock,  commission  in  a  certain  sum  ''became  and  was  earned  and  was 
due  and  payable  on  the  maturitv  date  of  said  notes,"  and  "that  all  of 
the  notes  in  these  findings  reierred  to  *  *  have  matured,"  without 
stating  when  the  notes  matured,  entitled  plaintiffs  to  interest  on  the 
amount  of  such 'commission  only  from  the  date  of  the  findings,  and 
not  from  the  date  of  such  settlement;  the  settlement  shown  by  the 
finding,  not  being  a  settlement  of  "matured  accounts,"  within  Section 
6028,  L.  O.  L.,  providing  for  interest  on  the  settlement  of  matured 
accounts  from  the  day  the  balance  is  ascertained.  (Hammer  v. 
Campbell  Gas  Burner  Co.,  126.) 

lEBIOATION. 

See  Waters  and  Watercourses. 

JXTDOMENT. 

Judgment — ^Bes  Judicata — Questions  Concluded. 

1.  Under  the  rule  that  a  judgment  is  conclusive  on  questions 
actually  contested  and  determined,  and  also  on  all  matters  which 
might  have  been  litigated  in  the  proceeding,  unless  the  failure  to 
urge  the  point  in  question  was  caused  by  the  adversary's  fraud  and 
was  without  negligence  of  the  losing  party,  a  judgment  that  a  deed 
granted  exclusive  rights,  is  res  judicata  in  a  subsequent  suit  to  set  it 
aside  for  want  of  consideration  and  ignorance  of  the  grantors. 
(Salene  v.  Isherwood,  35.) 

Judgment — Conclusiveness — Parties  Concluded — ^Assignees. 

2.  Under  Section  756,  L.  O.  L.,  making  a  judgment  conclusive  be- 
tween the  parties  and  their  representatives  and  successors  in  interest 
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by  title  subsequent  to  thcu  commencement  of  the  suit,  a  judgment  is  as 
conclusive  on  an  assignee  thereof  as  on  the  assignor.  (Peacoek  t. 
Kirkland,  279.) 

Judgment — OoUataral  Attack. 

3.  A  judgment  foreclosing  a  mortgage,  rendered  by  a  court  having 
jurisdiction  of  the  parties  and  subject  matter,  cannot  be  questioned 
collaterally  by  a  suit  to  enjoin  enforcement,  but  must  be  attacked 
directly,  as  by  an  appeal.     (Northwest  Townsite  Co.  v.  Conn,  484.) 

JndgmttQt — ^"Decree^— Wkat  Oonatltatet. 

4.  In  general,  a  final  determination  of  any  proceeding  before  s 
court  of  record  is  a  judgment  or  decree.     (In  re  Sneddon,  586.) 

See  Appeal  and  Error,  lo,  18. 
See  Corporations,  4. 
See  New  Trial,  2. 
See  Beplevin,  2. 

JUDGBB. 

Judges — ^Term — Statutes — Conetitutionality. 

1.  Laws  of  1913,  page  769,  providing  for  the  election  of  an  addi- 
tional judge  for  the  fourth  judicial  district,  who  shall  bold  office  for 
six  years  and  until  his  successor  is  elected  and  qualified,  does  not 
violate  Article  VII,  Section  1,  of  the  Constitution,  limiting  the  term 
of  the  judges  to  six  years,  when  that  section  is  read  in  connection 
with  Article  XV,  Section  1,  of  the  Constitution,  providing  that  all 
officers  shall  hold  office  until  their  successors  are  elected  and  qualified. 
(Gantenbein  v.  West,  334.) 

Conduct  of  Judge  During  TrlaL 
See     Witnesses,  2. 

JUBISDICnOH, 

See  Appeal  and  Error,  15,  16. 
See  Equity,  1. 
See  Garnishment,  5,  6. 
See  Health,  1. 


See  Cancellation  of  Instruments,  1. 
See  Executors  and  Administrators,  2. 

IJ^BCENT. 

liarceny  by  Bailee. 

See  Embezzlement,  2-8. 

See  Indictment  and  Information,  1. 

LAST  CLEAB  CHANGE. 

See  Bailroflds,  8. 

LAWS  OF  OBEGON. 

See  Statutes  and  Session  Laws  Cited  in  Front  of  this  Volume. 


See  Ejectment,  1. 
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LiOENSEa      ^ 

See  Bailroads,  6-8. 

LIMITATION  OF  AOTIOK& 
See  Executors  and  Administrators,  1. 

LIMITATION& 

See  Deeds,  5. 

LUNACT  INQUISITIOK. 

See  Insane  Persons,  2,  3. 

MANDAMUS. 

Mandamus  —  Pension  to  Women  Witb  Children  —  Action  of  Oonnty 
Court 

1.  Under  Laws  of  1913,  page  75,  giving  a  pension  to  needy  women 
with  children  where  the  husband  is  nnable  to  work  mandamus  lies  to 
compel  the  County  Court  to  provide  a  wife  with  assistance  where  she, 
by  proper  application  under  oath,  brought  herself  within  the  terms 
of  the  statute,  and  the  court  did  not  make  any  order  as  to  the  appli- 
cation, or  investigate  or  hear  any  evidence,  but  did  not  consider  the 
application  because  the  judge  thought  the  County  Court  ought  not  to 
provide  for  her  because  of  her  residence  in  another  county  at  the  time 
her  husband  was  sent  to  the  penitentiary.  (Zachary  v.  Polk  County 
Court,  58.) 

Mandamus — ^Petition — ^Informality— Waiver. 

2.  Failure  of  the  county  attorney  to  sign  in  his  official  capacity 
the  petition  filed  by  him  in  mandamus  proceedings  instituted  under 
instructions  from  the  state  land  board  was  a  mere  informality^  which, 
under  the  express  provisions  of  Section  72,  L.  O.  L.,  was  waived  when 
defendant  answered  to  the  merits.     (State  ex  rel.  v.  Kay,  268.) 

Mandamus— When  Allowed — Party  in  Interest — State  Olficera. 

3.  Under  Section  614,  L.  O.  L.,  providing  that  the  writ  of  man- 
damus  shall  be  allowed  on  the  petition  of  the  party  beneficially  in- 
terested, mandamus  proceedings  may  be  instituted  by  the  state,  on  the 
relation  of  the  Governor  and  Secretary  of  State,  who  constitute  a 
majority  of  the  members  of  the  state  land  board,  to  compel  the  State 
Treasurer  to  surrender  to  such  board  funds  and  records  to  whirh  it 
may  be  entitled;  the  people  of  the  state  in  their  collective  capacity 
constituting  the  real  party  in  interest.     (State  ex  rel.  v.  Kay,  268.) 

Mandamus — ^Bight  to  Remedy — ^Performance  of  Olficial  Duty. 

4.  While,  under  the  express  provisions  of  Section  613,  L.  O.  L., 
a  writ  of  Tnandamus  may  issue  to  compel  the  State  Treasurer  to  per- 
form an  act  which  the  law  specifically  enjoins,  it  will  not  issue, 
unless  the  duty  sought  to  be  enforced  is  legally  defined.  (State  ex 
rel.  V.  Kay,  268.) 

Mandamus — Officer  Subject  to  Mandamus — Oovemor. 

5.  Mandamus  will  lie  to  compel  the  Governor  to  issue  a  certificate 
of  election  to  a  duly  elected  circuit  judge,  since  the  Governor  may  be 
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ordered  to  perforin  duties  which  are  purely  minifiterial.     (Gantenbein 
T.  West,  334.) 

MASTER  AND  SEBVANT. 

Master   and   Servant — Injury  to   Servant — Federal  Employers'  Lia- 
bility Act — Contributory  Negligence. 

1.  Contributory  negligence  does  not  defeat  a  cause  of  action  under 
the  Federal  Employers'  Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65),  as  amended  by  Act  of  April  5,  1910,  Chapter  143,  36  Stat. 
291  (U.  S.  Comp.  Stats.  1913,  S§  8657-8665),  but  may  be  shown  in 
reduction  of  damages  in  the  proportion  which  the  contributory  negli- 
gence bears  to  the  sum  total  of  all  negligence  affecting  the  transaction. 
(Chadwick  v.  Oregon-Washington  R.  &  N.  Co.,  19.) 

Master  and  Servant — Injury  to  Servant — Negligence — ^Evidence. 

2.  Whether  an  engineer  operating  a  train  on  the  main  line  negli- 
gently operated  the  same,  in  violation  of  the  rules  of  the  company, 
and  thereby  collided  with  a  switch-engine,  held,  under  the  evidence, 
for  the  jury.     (Chadwick  v.  Oregon- Washington  B.  &  N.  Co.,  19.) 

Master  and  Servant — ^Regulation  of  Employment. 

3.  A  railway  company  must  establish  suitable  rules  for  the  move- 
ment of  its  trains,  not  only  to  protect  its  employees,  but  to  protect 
the  general  public  patronizing  it  in  its  capacity  as  carrier.  (Chad- 
wick V.  Oregon- Washington  R.  &  N.  Co.,  19.) 

Master  and  Servant — ^Regulation  of  Employment — Custom. 

4.  A  railroad  company  establishing  regulations  for  the  movements 
of  its  trains  thereby  establishes  the  standard  by  which  care  is  deter- 
mined, and  though  custom  may  interpret  the  regulations,  it  cannot 
contradict  them.     (Chadwick  v.  Oregon- Washington  R.  &  N.  Co.,  19.) 

Master  and  Servant — Regulation  of  Employment — Custom. 

5.  In  an  action  for  injuries  to  a  switch  engineer  in  a  collision  with 
a  train  on  the  main  track,  evidence  of  custom  as  to  the  use  of  the 
tracks  was  inadmissible,  in  the  absence  of  evidence  disclosing  such 
a  situation  as  to  render  the  custom  applicable.  (Chadwick  v.  Oregon- 
Washington   R.   &   N.   Co.,   19.) 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence — 
Damages. 

6.  An  instruction  in  an  action  under  the  Employers'  Liability  Act, 
that  the  jury  must  diminish  the  damages  attributable  to  defendant's 
negligence  in  proportion  to  the  amount  of  negligence  chargeable  to 
plaintiff,  and,  if  there  should  be  any  difference  in  favor  of  plaintiff 
after  the  damages  are  reduced  to  a  money  value,  the  difference  is 
the  amount  to  be  awarded,  is  in  compliance  with  the  statute  on  the 
subject  of  contributory  negligence.  (Chadwick  v.  Oregon- Washington 
R.  &  N.  Co.,  19.) 

Master  and  Servant — ^Injury  to  Servant — Independent  Contractor. 

7.  A  responsible  contractor,  performing  work  necessarily  attended 
with  danger,  may  not  avoid  liability  for  injury  by  letting  the  contract 
to  an  irresponsible  petson,  but  blasting  stumps  is  not  essentially  dan- 
gerous within  the  rule,  when  proper  care  is  exercised.  (Dibert  v. 
Giebisch,  64.) 
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Master  and  Servant — ^Injury  to  Servant — Independent  Contractor. 

8.  In  an  action  for  injuries  to  an  employee,  the  defense  of  negli- 
gence of  an  independent  contractor  will  be  carefully  scrutinized  to 
determine  the  relation  between  thef  parties,  and  the  mere  fact  of  nomi- 
nal employment  by  an  independent  contractor  does  not  relieve  the 
employer  of  liability  for  injury  to  an  employee.  (Dibert  v.  Giebisch, 
64.> 

Master  and  Servant — Injury  to  Servant — ^Existence  of  Belatioa. 

9.  Payments  by  defendants  of  wages  to  men  employed  was  admis- 
sible to  show  that  the  men  were  their  employees,  and  liable  for  in- 
juries to  them  negligently  inflicted.     (Dibert  v.  Giebisch,  64.) 

Master  and  Servant — ^Injury  to  Servant — ^Liability — ^Independent  Con- 
tractor. 

10.  That  defendants,  who  were  sued  for  an  injury  to  an  employee, 
paid  charge's  for  medical  attention  and  hospital  dues,  was  admissible 
to  show  that  they  were  employers,  thaugh  they  testified  that  the  dis- 
bursements were  made  at  the  request  and  on  the  account  of  an  alleged 
independent  contractor.     (Dibert  v.  Giebisch,  64.) 

Master  and  Servant — ^Injnry  to  Servant — Independent  Contractor — 
Svidence. 

11.  In  an  action  for  injuries  to  an  employee  evidence  held  to  sus- 
tain a  finding  that  the  employee  was  in  the  employment  of  defendant 
and  not  of  a  third  person  as  independent  contractor.  (Dibert  v.  Gie- 
bisch,   64.) 

Master  and  Servant — ^Injnrlea  to  Servant — Belation  of  Parties. 

12.  Where  the  work  to  be  performed  by  an  independent  contractor 
is  dangerous,  or  the  obligation  rests  on  the  employer  to  keep  the  sub- 
ject of  the  work  in  safe  condition,  the  general  rule  exempting  the 
employer  from  liability  for  personal  injuries  to  an  employee  of  the» 
contractor  does  not  apply.     (Fisher  v.  Portland  Ry.  L.  &  P.  Co.,  229.) 

Master  and  Servant — ^InJurles  to  Servant — Belation  of  Parties. 

13.  Where  the  defect  which  caused  injury  to  an  employee  of  an 
independent  contractor  results  from  the  acts  which  the  contractor 
agreed  and  is  authorized  to  do,  the  employer  equally  is  liable  for  the 
injuries.     (Fisher  v.  Portland  Ry.  L.  &  P.  Co.,  229.) 

Master  and  Servant — Injuries  to  Servant — Belation  of  Parties. 

14.  An  employer  who  furnished  a  defective  engine,  which  exploded 
and  injured  an  employee  of  an  independent  contractor,  is  liable 
therefor.     (Fiaher  v.  Portland  Ry.  L.  &  P.  Co.,  229.) 

Master  and   Servant — Injury  to    Servant — Violation  of   Bules — Evi- 
dence. 

15.  Plaintiff,  an  engineer,  directed  to  pick  up  a  defective  engine  at 
a  passing  track  and  tow  it  to  a  station,  was  informed  by  the  engineer 
of  the  defective  engine  that  it  was  dead.  Plaintiff  then  informed 
the  engineer  that  he  would  come  in  and  get  the  engine.  Plaintiff 
thereafter  directed  his  brakeman  to  cut  off  his  engine  from  the  train 
on  the  main  line,  and  then  passed  several  hundred  feet  beyond  the 
switch  of  the  passing  track,  and  while  working  on  his  engine  to  enable 
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bim  to  complete  his  run,  with  a  torch  placed  on  the  step  of  the  pilot, 
the  engineer  in  charge  of  the  defective  engine  moved  the  engine  on 
the  main  track  and  ran  against  plaintiff's  engine,  in  violation  of 
signals.  Plaintiff  had  no  knowledge  that  the  defective  engine  would 
be  moved  from  the  passing  track.  Held,  that  plaintiff  did  not,  as  a 
matter  of  law,  violate  a  rule  of  the  company  requiring  enginefers,  while 
switching,  to  remain  on  the  engine,  and  whether  plaintiff,  in  leaving 
his  engine  to  make  the  repairs,  was  guilty  of  negligence  was  for  the 
jury.     (Pfeiffer  v.  Oregon-Wash.  B.  A  N.  Co.,  307.) 

Master  and  Sexvant — Injury  to  Servant — ^Negligence — Instractions. 

16.  In  an  action  for  injuries  to  an  engineer  in  a  collision  while  on 
the  ground  repairing  his  engine,  so  as  to  enable  him  to  complete  his 
run,  an  instruction  that,  if  the  engineer  got  off  his  engine  while  a 
switching  movement  was  being  had,  he  violated  a  rule  of  the  com- 
pany, and,  if  he  could  have  avoided  the  injury  by  obeying  the  rule, 
he  was  guilty,  of  negligence,  as  a  matter  of  law,  sufficiently  gave 
effect  to  a  rule  requiring  engineers  to  remain  on  the  engine  while 
switching,  and  was  sufficiently  favorable  to  the  company.  (Pfeiffer 
V.  Oregon- Wash.  B.  &  N.  Co.,  307.) 

Master  and  Servant — ^Injury  to   Servant — Ckmtributory  Kegligence— 
Question  for  Jury. 

17.  Whether  an  engineer  injured  in  a  collision  was  guilty  of  con- 
tributory negligence,  and  the  extent  to  which  the  contributory  negli- 
gence, if  any,  contributed  to  the  injury,  h^ld,  under  the  evidence,  for 
the  jury.     (Pfeiffer  v.  Oregon- Wash.  B.  &  N.  Co.,  307.) 

Master  and  Servant — Injury  to  Servant — Federal  Brnployen'  Liability 
Act — Contributory  Negligence. 

18.  Contributory  negligence  is,  under  the  Federal  Employers'  Lia- 
bility Act,  only  a  partial  defense,  so  that  it  is  necessary  in  a  case, 
otherwise  proper,  to  submit  the  issue  of  contributory  negligence  to 
the  jury,  so  that  the  same  may  be  compared  with  the  negligence  of 
the  employer  and  the  damages  awarded  in  proportion  to  the  negli- 
gence of  the  parties,  and  the  right  of  the  court  to  declare  the  em- 
ployee's guilt  of  contributory  negligence,  as  a  matter  of  law,  should 
only  be  exercised  where  it  is  plain  from  all  the  evidence  that  only  the 
conclusion  of  contributory  negligence  could  be  reasonably  deduced. 
(Pfeiffer  v.  Oregon- Wash.  B.  &  N.  Co.,  307.) 

Master  and  Servant — Injury  to  Servant — ^Assumption  of  Bisk. 

19.  A  servant  employed  to  repair  a  defective  appliance  assumes  the 
risks  obviously  incident  to  the  work,  and  he  cannot  complain  of  the 
appliance  being  defective.  (Pfeiffer  v.  Oregon-Wash.  B.  ft  N.  Co., 
307.) 

Master  and  Servant — Injury  to  Servant — Federal  employers'  Liability 
Act. 

20.  Where  an  engineer,  directed,  while  operating  an  interstate  train, 
to  tow  to  a  station  a  defective  engine  on  a  passing  track,  was  injured 
by  the  negligence  of  tlSe  engineer  in  charge  of  the  defective  engrlne 
in  operating  it  in  violation  of  rules  and  signals,  the  railroad  company 
was  liable,  though,  under  the  Federal  Employer's  Liability  Act,  the 
company  was  not  liable  for  injuries  caused  by  the  defective  condition 
of  the  engine  while  running  the  same  to  a  place  of  repairs.  (Pfeiffer 
V.  Oregon-Wash.  R.  ft  N.  Co.,  307.) 
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Mwiter  and  Senrant — Injury  to  Servant — Federal  Employen'  Liability 
Act. 

21.  Under  the  Federal  Employers'  Liability  Act,  a  railroad  com- 
pany is  liable  for  injury  to  an  employee  resulting  from  a  defect  or 
insufficiency,  due  to  its  negligence,  in  its  cars,  engines  and  appliances. 
(Pfeiffer  v.  Oregon- Wash.  R.  &  N.  Co.,  307.) 

Master  and  Servant — Hours  of  Employment — Statutes — Oonstmction 
— "Necessary  Bepalrs." 

22.  Laws  of  1913,  page  169,  Section  2,  declares  that  no  person  shall 
be  employed  in  any  mill,  factory  or  manufacturing  establishment 
more  than  ten  hours  in  any  one  day,  except  watchmen  and  employees 
ongaged  in  making  necessary  repairs,  provided  that  employees  may 
work  overtime,  not  to  exceed  three  hours,  upon  payment  therefor. 
Held  that,  as  the  proviso  does  not  enlarge  the  exception,  the  pro- 
hibition does  not  apply  to  a  servant  in  a  sawmill  engaged  in  making 
ordinary  repairs  necessary  to  the  conduct  of  the  business,  although 
they  were  not  unusual,  and  would  in  any  case  have  to  be  made  sooner 
or  later,  for  the  term  "necessary  repairs"  should  be  construed  as  con- 
venient or  needful  repairs;  it  not  being  the  purpose  of  the  leerislature 
to  discourage  the  immediate  repairing  of  machinery.  (State  v. 
Young,  399.) 

MEASUBE  OF  DAMAaES. 

See  Death,  1. 

MISJOINDEB. 

See  Dismissal  and  Nonsuit,  1. 
See  Parties,  1. 

MISTAKE  OF  FACT. 
See  Cancellation  of  Instruments,  2. 

MISTAKE  OF  PABTNES. 

See  Partnership,  2. 

M0DIFI0ATI0K8. 

See  Contracts,  6,  7,  8. 
See  Evidence,  9. 

MONET  BEOEIVED. 

Money  Becelved — "Action  for  Money  Had  and  Becelved"— Bight  to 
Maintain. 

1.  An  "action  for  money  had  and  received"  is  an  equitable  action 
which  may  ordinarily  be  maintained  whenever  one  person  has  money 
in  his  hands  belonging  to  another,  which  in  equity  and  good  conscience 
he  should  pay  to  such  other  person.  (Powder  Valley  State  Bank  v. 
Hudelson,  191.) 

Money  Becelved — Special  Deposit — ^Disposition. 

2.  Where  a  bank  receives  money  for  the  M.  Company  under  an 
agreement,  express  or  implied,  between  the  bank  and  the  M.  Com- 
pany and  H.,  that  the  bank  shall  deliver  the  money  to  H.  in  payment 
of  a  sum  owed  it  by  the  M.  Company,  such  money  is  a  special  deposit 
which  H.  may  recover  from  the  bank  or  set  it  off  against  its  indebted- 
ness to  the  bank,  though  the  bank  has  applied  it  on  a  debt  owing  to  it 
by  the  M.  Company.     (Powder  Valley  State  Bank  v.  Hudelson,  191.) 
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Money  Received — ^Evidence — ^Admlsalbillty. 

3.  Where,  in  a  bank's  action  on  a  note,  defendants  pleaded  a  coun- 
terclaim for  money  had  and  received  by  plaintiff  to  apply  on  a  debt 
dne  defendants  from  the  M.  Company,  a  check  given  to  defendants 
by  the  M.  Company  and  drawn  on  plaintiff  was  admissible  in  evi- 
dence, in  connection  with  a  conversation  between  plaintiff's  officers 
and  one  of  the  defendants  at  the  time  of  its  presentation,  as  tending 
to  prove  defendants'  counterclaim,  although  the  counterclaim  was  not 
based  thereon.     (Powder  Valley  State  Bank  v.  Hudelson,  191.) 

Money  Beceived — ^Eridence^— Admissibility. 

4.  Where,  in  a  bank's  action  on  a  note,  defendants  pleaded  a 
counterclaim  for  a  special  deposit  received  by  plaintiff  to  pay  a  debt 
due  defendants  from  the  M.  Company,  a  statement  made  by  plain- 
tiff of  its  account  with  the  M.  Company  and  showing  the  receipt  of 
such  deposit  was  properly  admitted  in  evidence.  (Powder  Valley 
State  Bank  v.  Hudelson,  191.) 

Money  Beceived — Evidence — ^Admissibility. 

5.  Where,  in  a  bank's  action  on  a  note,  defendants  pleaded  a 
counterclaim  for  a  special  deposit  made  by  B.  for  the  M.  Company, 
and  received  by  plaintiff  under  an  agreement  to  pay  the  same,  to  de- 
fendants on  a  debt  due  them  on  an  unpaid  check  irom  the  M.  Com- 
pany, the  testimony  of  B.  that  the  deposit  was  made  to  take  care  of 
the  M.  Company's  accounts  relating  to  the  pay-roll  and  supplies  and 
checks,  including  the  check  given  to  the  defendants  by  the  M.  Com- 
pany and  evidencing  their  debt,  was  properly  admitted.  (Powder 
Valley  State  Bank  v.  Hudelson,  191.) 

Money  Beceived — ^Assignment  of  Claims — Question  for  Jury. 

6.  Under  conflicting  evidence  in  a  bank's  action  on  a  note, 
wherein  defendants  pleaded  a  counterclaim  for  a  special  deposit  re- 
ceived by  plaintiff  for  the  M.  Company  under  an  agreement  to  apply 
same  to  defendants  on  a  debt  due  from  that  company,  the  question 
whether  prior  to  the  making  of  such  deposit  the  M.  Company  had  as- 
signed to  plaintiff  all  its  outstanding  accounts,  including  the  draft 
with  which  the  deposit  was  made,  was  for  the  jury.  (Powder  Valley 
State  Bank  v.  Hudelson,  191.) 

MOTIONS. 

Motions— Beqnisites— "Motion." 

1.  A  "motion,"  being  an  application  to  the  court  for  relief  of  some 
kind,  should  state  what  relief  is  desired,  and  should  ordinnrily  set 
forth  the  grounds  for  asking  the  relief.  (Hammer  v.  Campbell  Gas 
Burner  Co.,  126.) 

See  Execution,  1. 
See  Injunction,  1. 
See  Trial,  2. 

Motion  for  Itemized  Statement. 
See  Pleading,  11,  12. 

MUBDEB. 

See  Indictment  and  Information,  2-4. 


Index.  709 


NAVIOABLE  WATEB& 

^airlgable  Waters — Shore  Bights — ^Accretion — Dredging. 

1.  In  the  absence  of  assertion  of  title  or  possession  by  the  state 
or  the  general  government,  extension  of  the  land  of  an  island  along  a 
slough  by  the  government,  in  dredging  another  channel,  pumping  sand 
into  the  slough,  increasing  the  height  of  accretions  at  certain  points, 
and  with  the  aid  of  high  water  widening  it  at  other  points,  accrues 
to  the  shore  owner,  and  will  not  be  treated  as  an  avulsion.  (Gillihan 
V    Cieloha,  462.) 

KEOUOEKCE. 

Negligence— Persons  Liable— Independent  Oontractors. 

1.  The  law  governing  the  negligence  of  an  independent  contractor 
is  based  on  the  principle  that  one  person  ought  not  to  be  compelled 
to  answer  for  the  neglect  of  another  over  whom  he  has  no  control. 
(Dibert  v.  Giebisch,  64.) 

Negligence— Province  of  Court  and  Jury. 

2.  The  question  of  negligence  is  for  the  court  only  when  the  facts 
are  undisputed,  or  but  one  inference  can  be  drawn  from  the  evidence*: 
otherwise  it  is  for  the  jury.  (Hartford  Ins.  Co.  v.  Central  B.  B.  of 
Oregon,  144.) 

Negligence— Proximate  Cause — Question  for  Jury. 

3.  Where  the  proximate  cause  is  questionable,  the  case  must  be 
submitted  to  the  jury.  (Hartford  Ins.  Co.  v.  Central  B.  B.  of  Oregon, 
144.) 

See  Oas,  2,  3. 

See  Master  and  Servant,  2,  16. 

See  Pleading,  7. 

NEW  TBIAL. 

New  Ttlal — Trial — Improper  Verdict — Correction. 

1.  Where  under  the  pleadings  the  utmost  possible  verdict  that 
could  have  been  rendered  for  defendant  was  the  difference  between 
the  principal  and  interest  due  on  the  notes  sued  on  and  $950  pleaded 
by  him  as  a  counterclaim,  but  the  jury  returned  a  verdict  for  de- 
fendant against  plaintiff  for  $950,  the  proper  remedy  was  to  submit 
the  case  to  the  jury  for  correction  of  the  verdict,  as  provided  by  Sec- 
tion 150,  L.  O.  L.,  and  not  to  grant  a  new  trial.  (Frederick  &  Nelson 
V.  Bard,  457.) 

New  Trial — Judgment — Vacation  by  Court  Sua  fitponte. 

2.  Where  the  court  has  entered  judgment  on  on  erroneous  verdict, 
it  has  jurisdiction  sua  sponte  to  set  it  aside  and  grant  a  new  trial. 
(Frederick  &  Nelson  v.  Bard,  457.) 

NONsurr. 

See  Trial,  2. 

NOTICE. 

See  Appeal  and  Error,  15. 

See  Insurance,  3. 

See  Vendor  and  Purchaser,  1,  3. 

See  Waters  and  Watercourses,  8-12,  24,  46. 
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NUI8AK0E. 

NulBance— PrlTate  Nuisance— Dangerous  Premises. 

1.  An  owner  allowing  a  nuisance  to  be  created  or  to  be  continued 
by  another  on  or  adjacent  to  his  premises  in  the  prosecution  of  a  busi- 
ness for  his  benefit  and  under  his  authority  when  he  has  power  to 
abate  the  nuisance  is  liable  for  any  injury  resulting  therefrom  to  a 
third  person,  but  blasting  stumps  in  a  sparsely  settled  community  do6d 
not  necessarily  create  a  nuisance,  though  it  may  be  dangerous  by  the 
negligent  use  of  high  explosives.     (Dibert  ▼.  Giebisch,  64.) 

Nuisance — ^Public  Nuisance — ^Rights  to  Sue. 

2.  When  the  creation  or  maintenance  of  a  public  nuisance  espe- 
cially injures  a  person  in  a  manner  distinct  from  that  suffered  by  the 
public,  such  person  may  sue  to  restrain  its  continuance.  (Duester  v. 
Alvin,  544.) 

NUNC  PRO  TUNC. 

Amending  Judgment  None  Pro  Tunc. 
See  Appeal  and  Error,  16,  17. 

0FFI0EB8. 
Officers — ^Removal — ^Proceedings — Compliance  With  Statute. 

1.  Where  statutory  authority  is  conferred  on  a  board  to  remove 
a  public  officer,  the  proceeding  prescribed  must  be  strictly  ;>urBued; 
and,  where  an  officer  is  appointed  for  a  term,  he  cannot  be  removed 
except  by  express  authority.  (Van  Brakle  ▼.  State  Board  of  Health, 
367.) 

Officers — ^Recall — Constitutional  Provisions. 

2.  Article  II,  Section  18,  of  the  Constitution,  authorizes  the  recall 
of  officers  and  provides  that  there  may  be  required  2o  per  cent,  but 
no  more,  of  the  nun^ber  of  electors  who  voted  in  the  district  at  the  pre- 
ceding election  for  justice  of  Supreme  Court  "to  file  their  petition  de- 
manding recall,  and  authorizes  the  legislative  assembly  or  the  people 
to  make  laws  to  aid  the  operation  thereof.  Seld^  that  the  section 
requires  25  per  cent  of  the  electors  to  sign  any  petition  for  recall 
until  the  legislative  assembly  or  the  people  provide  for  a  petition 
signed  by  a  less  number.     (State  ex  rel.  y.  Harris,  573.) 

See  Health,  1. 
See  States,  1,  2. 

OPINION   EVIDENdE. 

See  Evidence,  7. 

OPTION. 

See  Vendor  and  Purchaser,  4. 

ORAL  AOREEMENT. 

See  Contracts,  8. 

ORE(K>N  CASES. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Overruled  In 
this  Volume. 

See  Table  in  Front  of  this  Volume. 
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OBE(K>N  CONSTITUTION. 

Olted  and  Oonstnud  Id  tbiB  Volume. 
See  Table  in  Front  of  this  Volame. 

OREGON  STATUTES. 

See  Table  in  Front  of  this  Volume. 

PASOL  EVIDENCE. 

See  Evidence,  8,  9. 
See  WillB,  2,  4. 

PABTIES. 

Parties— Misjoinder— Waiver  of  Defect. 

1.  A  defect  of  parties  in  the  complaint  is  waived,  if  objection  is 
rot  raised  by  demurrer.     (Burggraf  y.  Brocha,  381.) 

See  DismisBal  and  Nonsuit,  1. 

PABTNEBSmP. 

Partnershii^—Accomitlng— Evidence. 

1.  In  a  suit  for  a  partnership  accounting,  plaintiff  was  not  charge- 
able with  one  half  the  value  of  a  pile-driver  acquired  by  him,  in  the 
absence  of  proof  of  its  value  and  proof  that  he  had  acquired  title 
to  it  or  still  had  it  in  his  possession.     (Tillotson  v.  Paquet,  539.) 

Partnersliip — ^Accounting — ^Mistake  of  Partner. 

2.  Where  a  partner  makes  a  mistake  in  the  payment  of  an  account, 
the  loss  is  that  of  the  firm.     (Tillotson  v.  Paquet,  539.) 

PA8SENOE&. 

See  Carriers,  4,  5,  6. 
See  Shipping,  1. 

PERSONAL  INJUBIES. 

See  Carriers,  1-3. 

See  Master  and  Servant,  1,  2,  6,  7,  14-21. 

See  Bailroads,  6-8. 

PLEA  IN  ABATEMENT. 

See  Abatement  and  Bevival,  1. 
See  Corporations,  7. 

PLEADING. 

Pleading — Counterclaim  on  Note — Sufficiency. 

1.  Allegations  of  a  counterclaim  that  "a  promissory  note"  in  a  cer- 
tain sum  "was  executed  in  favor  of  and  delivered  to  the  defendant 
herein,"  on  which  a  certain  sum  ''remains  due  from  the  plaintiffs  to 
the  defendant,*'  without  stating  who  executed  the  note,  were  fatally 
defective;  the  allegation  that  a  certain  sum  was  due  from  plaintiffs 
being  a  mere  conclusion  of  law.  (Hammer  v.  Campbell  Gas  Burner 
Co.,   126.) 
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Pleading — Certainty — Counterclaim. 

2.  A  counterclaim  on  a  note  should  be  pleaded  with  the  same  par- 
ticularity required  in  a  complaint  on  the  note.  (Hammer  v.  Camp- 
bell Gas  Burner  Co.,  126.) 

Pleading — Variance — Counterclaim. 

3.  Where  a  pretended  counterclaim  was  defectively  pleaded,  evi- 
dence concerning  it  was  properly  excluded.  (Hammer  v.  Campbell 
Gas  Burner  Co.,  126.) 

Pleading— Counterclaim  and  Denial  of  Liability— Bight  to  Plead. 

4.  Under  Section  74,  L.  O.  L.,  prior  to  its  amendment  on  June  3, 
1913  (Laws  1913,  p.  312),  where  the  defendant  in  its  answer  denied 
entirely  the  demand  of  plaintiffs,  or  that  it  owed  them  anything,  it 
could  not  plead  a  counterclaim.  (Hammer  v.  Campbell  Gas  Burner 
Co.,  126.) 

Pleading — Inconsistent  Defenses — Qeneral  Denial  and  Counterclaim — 
Statutes. 

5.  The  amendment  of  1913  (Laws  1913,  p.  312),  to  Section  74, 
L.  O.  L.,  relating  to  counterclaims,  providing  that  defendant  "shall" 
not  be  required  to  admit  any  liability  or  indebtedness  to  plaintiff  in 
order  to  be  allowed  to  plead  a  counterclaim,  is  prospective  only,  and 
does  not  affect  an  answer  filed  before  it  went  into  effect.  (Hammer 
V.  Campbell  Gas  Burner  Co.,  126.) 

Pleading — Fact  or  Conclusion — Dissolution  of  Ooxporation. 

6.  In  corporation's  action  on  notes,  in  which  defendant  pleaded 
in  abatement  that  plaintiff  had  not  filed  the  annual  reports  nor  paid 
the  annual  license  fees  required  by  law,  a  reply  admitting  the  allega- 
tions as  to  filing  its  reports  and  paying  its  license  fees,  and  in  avoid- 
ance averring  that  the  corporation  had  dissolved  and  brings  the  action 
to  wind  up  its  business,  as  is  allowed  by  statute,  is  a  mere  conclusion 
of  law,  the  reply  not  alleging  that  the  steps  required  by  Section  6701, 
L.  O.  L.,  as  amended  by  Laws  of  1913,  page  465,  providing  for  disso- 
lution by  resolution  of  stockholder's  meeting,  had  been  taken. 
(Klamath  Lumber  Co.  v.  Bamber,  287.) 

Pleading — ^Amendments — Discretion  of  Trial  Court. 

7.  Where  plaintiff  alleged  in  his  complaint  that  defendant,  a  gas 
company,  did  not  properly  maintain  a  gas-main,  but  allowed  gas  to 
escape,  causing  injury  to  plaintiff's  trees,  and  the  company  traversed 
the  complaint  and  alleged  as  new  matter  that  plaintiff  knew  of  the 
leakage,  but  neglected  to  notify  the  company  thereof,  and  that  as  soon 
as  it  became  aware  of  the  leakage,  the  same  was  repaired,  the  action 
of  the  court  in  refusing  to  permit  plaintiff  at  the  trial  to  amend  the 
complaint,  so  as  to  allege  negligence  of  the  company,  was  within  the 
discretion  conferred  by  Section  102,  L.  O.  L.,  and  would  not  be  dis- 
turbed on  appeal.     (Sharkey  v.  Portland  Gas  Co.,  327.) 

Pleading — ^Amendments — Be  j  ection. 

8.  Under  Sections  101,  102,  L.  O.  L.,  providing  that  the  court  may, 
in  its  discretion,  allow  a  party  to  amend  on  such  terms  as  are  proper, 
the  granting  of  an  amendment  is  not  a  matter  of  right,  and  the  trial 
court  may  strike  out  an  amended  answer  filed  without  leave.  (West 
v.  McDonald,  421.) 
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Pleading — Oonclnsions  of  Law — Demtirrer — ^Failure  to  Demnr. 

9.  In  an  action  for  loss  of  baggage,  an  averment  in  the  complaint 
that  plaintiff  became  a  passenger  on  defendant's  boat,  and  defendant, 
as  a  consideration  of  plaintiff's  becoming  a  passenger,  agreed  to  trans- 
port her  baggage,  etc.,  when  not  attacked  by  demurrer,  cannot,  after 
findings  for  plaintiff,  be  questioned  on  the  ground  that  it  was  a  mere 
conclusion  of  law.     (Clark  v.  North  Pac.  S.  S.  Co.,  470.) 

Pleading — Issues — ^DeniaL 

10.  Where  an  employer,  in  an  action  by  an  employee  for  personal 
.  injuries,  relied  on  a  release,  allegations  of  the  reply  that  the  employer 

disregarded  his  promise  to  employ  the  employee,  forming  a  part  of 
the  consideration  of  the  release,  and  discharged  the  employee,  were 
allegations  of  new  matter,  and  under  Section  95,  L.  O.  L.^  controverted 
as  on  direct  denial.     (Vasquez  v.  Pettit,  496.) 

Pleading — Itemized  Statement — ^Acquiescence. 

11.  Where  on  defendant's  motion  plaintiff  filed  an  itemized  state- 
ment in  an  action  on  account,  defendant,  if  deeming  tiip  stau>rnent 
insufficient,  should  move  to  make  it  more  definite  and  certain.  (Hay- 
den  V.  Astoria,  525.) 

Pleading — ^Motion  for  Itemized  Statement — ^Acquiescence. 

12.  In  an  action  on  an  implied  contract,  where  defendant  did  not 
object  to  the  itemized  statement  filed  by  plaintiff  in  response  to  its 
motion,  defendant's  motion  to  make  the  complaint  more  definite  and 
certain  by  changing  the  nature  of  the  action  should  be  denied;  being 
inconsistent  with  its  tacit  approval  of  the  statement.  (Hayden  v. 
Astoria,  525.) 

Pleading — Demurrer — Effect. 

13.  A  demurrer  admits  the  allegations  of  the  pleading  attacked. 
(Beaver  Lumber  Co.  v.  Barker,  535.) 

See  Bills  and  Notes,  1. 

See  Damages,  1. 

See  Exchange  of  Property,  3. 

See  Fraud,  1. 

See  Gas,  2. 

See  Mandamus,  2,  3. 

See  Bailroads,  1. 

PBESUMPTIOini 

See  Appeal  and  Error,  6. 

See  Criminal  Law,  3. 

See  Constitutional  Law,  10. 

FBINOIPAL  AND  ST7BETT. 

Principal  and  Surety — Obligation  of  Surety — Construction. 

1.  The  obligation  of  a  surety  cannot  be  enlarged  beyond  the  terms 
of  his  undertaking.     (Peacock  v.  Kirkland,  279.) 

Principal  and  Surety — Former  Adjudication — Questions  Concluded. 

2.  A  judgment  on  the  merits  dismissing  an  action  in  claim  and 
delivery  and  for  defendant  for  costs  and  disbursements  conclusively 
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determines  the  rights  of  the  parties  on  the  merits,  in  view  of  Sections 
153,  198,  L.  O.  L.,  permitting  the  parties  to  settle  the  status  of  the 
property,  and  bars  an  action  on  plaintifTs  undertaking  except  for  costa 
and  disbursements.     (Peacock  v.  Kirkland,  279.) 

PBIVILEOED  GOICBffUinOATION& 

See  Witnesses,  3. 

PBOBATE  OOUBTB. 
See  Courts,  1. 

PBOXIMATE   OAX78B. 

See  Negligence,  3. 
See  Bailroads,  5. 

PUBUOATIOM. 

See  Counties,  1. 

See  Waters  and  Watercourses,  10. 

PX7BLI0  NUISANCE. 
See  Nuisance,  2S. 

QXnBSTION  FOB  OOUBT. 

See  Contracts,  8. 

QUESTION  FOB  OOUBT  AND  JUBY. 

See  Negligence,  2. 

QUESTIONS  FOB  JUBY. 

See  Appeal  and  Error,  10,  24. 

See  Brokers,  1,  2. 

See  Ejectment,  1. 

See  Fraud,  3. 

See  Gas,  3. 

See  Master  and  Servant,  17. 

See  Money  Received,  6. 

See  Railroads,  4,  5. 

See  Trial,  1. 

QULBTINO  TITLE. 

Quieting  Title — Costfl — Suryeys. 

1.  The  fees  of  a  surveyor  called  in  by  the  court,  in  a  suit  to  quiet 
title  to  accretions,  to  assist  in  designating  on  the  ground  the  points 
imperfectly  indicated  in  the  evidence,  a  survey  being  necessary  to 
make  any  division  intelligible,  will  be  allowed  as  costs.  (Morgan 
v.  Cieloha,  468.) 

QUO  WABBANTO. 

Quo  Warranto— Demnrrer — ^Admission. 

1.  A  demurrer  to  the  petition  or  complaint  in  quo  warranto  admits 
the  allegations  that  are  properly  pleaded  to  be  true.  (State  ex  rel.  v. 
Harris,  573.) 
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&AILBOAD& 

Sallzoads — Fires — ^Pleading  and  Proof— Number  of  Engine. 

1.  That  the  locomotive  alleged  to  have  set  a  fire  at  a  certain  time 
is  not  shown  to  have  had  the  number  alleged  in  the  complaint  does  not 
prevent  recovery.  (Hartford  Ins.  Co.  v.  Central  B.  B.  of  Oregon, 
144.) 

Bailroads— Fires — Evidence  of  Other  Fires. 

2.  Evidence  of  other  fires  seasonably  following  in  the  wake  of  an 
engine  from  whose  stack  sparks  were  being  emitted  is  admissible  in  an 
action  for  a  fire  set  by  the  engine.  (Hartford  Ins.  Co.  y.  Central 
R.  R.  of  Oregon,  144.) 

Ballroads — ^Fires — Contributory  Negligence. 

3.  That  a  railroad  company  may  relieve  itself,  on  the  ground  of 
contributory  negligence,  of  liability  for  fire  set  by  a  locomotive 
through  its  negligence,  it  must  show  the  fire  would  not  have  occurred 
if  the  owner  of  the  property  had  taken  such  precautions  as  his  observa- 
tion and  experience  had  taught  him  to  be  necessary.  (Hartford  Ins. 
Co.  v.  Central  R.  R.  of  Oregon,  144.) 

Railroads — Fires — Contributory  Negligence — Question  for  Jury. 

4.  Evidence,  in  an  action  for  fire  communicated  to  plaintiff's  prop* 
erty  from  one  set  by  defendant's  locomotive,  held  to  make  a  question 
for  the  jury  whether  the  owner  of  property  was  guilty  of  contributory 
negligence.     (Hartford  Ins.  Co.  v.  Central  B.  R.  of  Oregon,  144.) 

Bailroads — Fires — ^Proximate  Cause — Question  for  Jury. 

5.  Whether  the  negligence  of  defendant,  whereby  sparks  from 
its  locomotive  set  fire  to  a  dryer,  was  the  proximate  cause  of  the  burn- 
ing of  plaintiff's  barn,  a  quarter  of  a  mile  farther,  but  in  the  same 
direction,  from  the  railroad,  the  weather  being  dry,  the  wind  high, 
and  in  the  direction  of  the  buildings  from  the  railroad,  and  the  fire 
being  communicated  from  the  dryer  to  the  barn  by  the  force  of  at- 
nospheric  agencies,  is  a  question  for  the  jury.  (Hartford  Ins.  Co.  v. 
Central  R.  R.  of  Oregon,  144.) 

Bailroads— Injuries  to  Persons  on  Track — Contributory  Negligence. 

6.  Where,  after  a  freight  train  had  passed,  a  person  crossed  the 
railroad  track  and  proceeded  on  a  plank  walk  parallel  to  the  track  to 
the  end  thereof,  and  then  without  looking  back  stepped  upon  the  track 
immediately  in  front  of  a  work  train,  which  he  could  have  seen,  had  he 
glanced  in  its  direction,  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law,  and  there  could  be  no  recovery  for  his  death.  (Long 
V.  Pacific  Ry.  &  Nav.  Co.,  502.) 

BaUroads — ^Liability  for  Injuries  to  Licensee. 

7.  Where  the  use  of  a  railroad  right  of  way  as  a  walkway  for  foot 
travel  had  not  continued  long  enough  for  the  public  to  acquire  a  right 
by  prescription  to  use  the  right  of  way  for  that  purpose,  a  person  so 
using  it  was  a  bare  licensee,  to  whom  the  company  owed  no  duty 
bevond  that  of  abstaining  from  willful  injury,  (Long  v.  Pacific  Ry. 
&  Nav.  Co.,  502.) 
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Bailroads — ^Liability  for  Injuries— Last  Clear  Ohance. 

S.  The  last  clear  chance  doctrine  applies  only  to  a  perceived  peril, 
and  could  not  be  invoked  on  behalf  of  a  licensee,  where  It  was  sought 
to  base  a  right  to  recover  on  the  failure  to  keep  a  proper  lookout,  and 
not  on  the  failure  to  warn  him  or  to  stop  the  train  after  those  in 
charge  of  the  train  saw  him,  especially  where  it  did  not  appear  that 
it  was  possible  to  stop  the  train  within  the  short  intervenirig  distance, 
had  his  presence  been  observed.  (Long  v.  Pacific  By.  &  Nav.  Co., 
502.) 

BEOALL. 

See  Officers,  2. 

BEOEIYING  STOLEN  GOODS. 

Beceiving  Stolen  Goods — Indictment — ^Name  of  Owner. 

1.  Under  Section  1959,  L.  O.  L.,  providing  that  if  any  person  shall 
buy,  receive,  etc.,  any  stolen  money  or  property,  knowing  or  having 
good  reason  to  believe  it  to  be  stolen,  he  shall  be  punished  as  therein 
provided,  an  indictment  must  allege  the  name  of  the  owner  of  the 
stolen  property,  if  known,  and  an  indictment  neither  alleging  the 
name  of  the  owner  nor  an  excuse  for  not  alleging  the  ownership  was 
fatally  defective,  since,  while,  under  the  statute,  the  offense  is  a  sub- 
stantive rather  than  an  accessorial  offense,  the  prosecution  of  the 
receiver  of  the  stolen  goods  is  not  dependent  upon  the  conviction  of 
the  thief,  and  it  is  not  necessary  technically  to  allege  the  larceny,  the 
name  of  the  thief  or  of  the  person  from  whom  the  goods  were  re- 
ceived, or  the  time  and  place  of  the  original  larceny;  the  name  of  the 
owner  is  essential  in  identification  of  the  offense,  as  the  transaction 
is  identified,  not  only  by  a  description  of  the  property,  but  by  the 
ownership.     (State  v.  Bobinson,  481.) 

BECOBDS. 

See  Appeal  and  Error,  11. 
See  Insane  Persons,  3. 
See  Taxation,  1,  5,  6. 

BEHEABING. 

Erroneous  Statement  of  Fact  No  Grounds  for  Bdiearing. 

See    Appeal  and  Error,  19. 

RELEASE. 

Belease — Fraud — ^BepresentationB  of  Material  Facts. 

1.  A  representation  by  an  employer,  inducing  an  employee  to  re- 
lease his  claim  for  a  personal  injury,  that  medical  and  hospital  bills 
would  be  paid  by  an  insurance  company,  was  not  a  representation  of 
a  material  fact,  and  the  employee  could  not  complain  ao  long  as  the 
bills  were  in  fact  paid.     (Vasquez  v.  Pettit,  496.) 

Belease — Failure  of  Consideration — Effect. 

2.  Where  an  employer,  in  an  action  for  injury  by  an  employee, 
relied  on  a  release  from  liability,  the  employee  alleging  and  prov- 
ing that  the  promise  by  the  employer  to  employ  the  employee,  form- 
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ing  a  part  of  the  conBideration  for  the  release,  had  been  breached,  was 
not  confined  to  an  action  for  the  breach,  but  could  sue  for  the  injury. 
(Vasquez  v.  Pettit,  496.) 

BELIOIOU8  SOOIETIEa 
BeliglovB  Societies — Property — Conveyance. 

1.  Where  a  church  had  secured  a  decree  for  specific  performance  of 
a  contract  to  convey  land  to  it  for  a  church  site,  the  trustees,  with 
the  consent  of  the  members  of  the  church  can  convey  the  property  to 
an  incorporated  church  board  to  be  still  used  for  church  purposes, 
without  the  consent  of  the  court  granting  the  decree  and  without 
affecting  the  title.     (Nelson  v.  Monitor  Congregational  Church,  162.) 

Beligloas  Societies — ^Property — Conveyances — Bights  of  Members. 

2.  A  majority  of  the  members  or  corporators  of  a  religious  society 
or  corporation  may  control  the  disposition  of  its  property.  (Nelson 
V.  Monitor  Congregational  Church,  162.) 

Belisious  Societies — ^Property — Conveyances — Bights  of  PoTchasers. 

3.  A  grantee  of  property  which  had  been  conveyed  to  a  church 
for  church  purposes  takes  it  subject  to  the  trust,  and  must  use  the 
property  for  that  purpose,  but,  if  it  fails  to  do  so,  the  title  does  not 
thereby  revert  to  the  original  grantor  to  the  church.  (Nelson  v. 
Monitor  Congregational  Church,  162.) 

BeUgions  Societies — ^XJse  of  Property — Right  of  Action. 

4.  One  who  conveyed  land  to  a  church  to  be  used  for  church  pur- 
poses, but  who  is  not  a  member  of  the  church  or  society,  cannot  main- 
tain an  action  to  regulate  the  use  of  the  property.  (Nelson  v. 
Monitor  Congregational  Church,  162.) 

BEPLEVIN. 

Beplevln— Undertaking  of  Plaintiff — ^Liability — Statutory  Provisions. 

1.  Section  286,  L.  O.  L.,  requiring  plaintiff  in  claim  and  delivery 
to  give  an  undertaking  conditioned  "tor  the  prosecution  of  the  action,^' 
and  for  return  of  the  property,  etc.,  merely  requires  plaintiff  to  prose- 
cute the  action  in  good  faith  without  unnecessary  delay,  and  failure 
to  prosecute  the  action  to  effect  is  not  a  breach  of  the  undertaking. 
(Peacock  v.  Kirkland,  279.) 

Beplevin — Jndgment-^Betnm  of  Property — ^Alternative  Judgment  for 
Value. 

2.  Under  Sections  153,  198,  L.  O.  L.,  authorizing  assessment  of  the 
value  of  the  property  in  controversy  in  an  action  for  the  recovery 
thereof,  and  declaring  that,  where  the  property  has  been  delivered  to 
plaintiff  and  defendant  claims  a  return,  a  judgment  for  defendant 
may  be  for  a  return  or  the  value  thereof,  in  case  a  return  cannot  be 
had,  judgment  for  return  is  an  essential  condition  precedent  for  an 
alternative  judgment  for  value.     (Peacock  v.  Kirkland,  279.) 

BESCISSION. 

See  Carriers,  6. 

See  Exchange  of  Property,  1-3. 
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BBS  OB8TAB. 

See  Evidence,  3. 

BBS  JXmiOATA. 

See  Judgment,  1. 

BBVIEW. 

» 

See  Appeal  and  Error,  2-5,  7-9,  11,  14,  18,  26,  31. 
See  Insane  Persons,  3. 
See  Taxation,  1,  3,  5. 

BEVOOATION. 

See  Wills,  1,  3,  4. 

BIPABIAN  BIOHTa 

See  Waters  and  Watercourses,  16,  18. 

BOAOa 

See  Highways. 

SBU'-BZEOUTIKO  STATT7TBS. 

See  Constitutional  Law,  4-6,  7. 

SESSION  LAWS  OF  OBEOON. 

See  Table  in  Front  of  this  Volume. 

SETOFF  AND   OOUNTEBOLAIM. 

Setoff  and  Counterclaim — Subject  Matter  of  "Oounterdaim" — Joint 
Note. 

1.  A  joint  note  executed  to  the  defendant  and  signed  by  several 
parties,  none  of  whom  were  plaintiffs  and  one  of  whom  was  not  inter- 
ested in  the  contract  on  which  the  suit  was  based,  could  not  be  the 
basis  of  a  "counterclaim"  under  General  Laws  of  1911,  page  144,  pro- 
viding that  a  counterclaim  must  be  one  in  favor  of  a  defendant  and 
against  a  plaintiff  between  whom  a  several  judgment  might  be  had 
in  the  action.     (Hammer  v.  Campbell  Gas  Burner  Co.,  126.) 

See  Pleading,  1-5. 

SHIPPINO. 

Shipping — Carriage  of  Passengers — ^Baggage — ^Actions —Evideoce  — 
Sufficiency. 

1.  In  an  action  for  injuries  to  baggage,  evidence  held  to  sustain  a 
finding  that  the  defendant  accepted  plaintiff  as  a  passenger  on  its 
boat,  and  undertook  to  bring  on  board  her  trunk,  which  whh  dropped 
into  the  water  and  the  contents  injured.  (Clark  v.  North  Pac.  S.  S. 
Co.,  470.) 

STATE  BOABD  OF  HEALTH. 

See  Health,  1. 

STATEa 

States — ^Appropriations— Funds. 

1.  For  the  years  1911  and  1912  the  legislature  appropriated  $142,000 
for  the  maintenance  of  the  penitentiary.     Of  this,  $80,000  was  spent. 
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and  the  sum  of  $20,000  derived  from  sales  of  brick  made  by  the  coo- 
Ticts  was  deposited  as  a  revolving  fund,  out  of  which  sum  $16,000 
was  spent  for  the  maintenance  of  the  penitentiary.  Held,  that,  as, 
except  in  the  case  of  school  or  other  funds  raised  by  special  taxation, 
there  is  no  segregation  of  moneys  in  the  trpisury,  the  money  derived 
from  the  sale  of  brick  made  by  the  convicts  could  not  be  deposited 
in  a  special  fund,  subject  to  warrants  drawn  for  penitentiary  pur- 
poses,  but,  as  the  full  appropriation  for  the  penitentiary  was  not  ex- 
pended, warrants  paid  out  of  the  so-called  revolving  fund  should  be 
treated  as  paid  out  of  the  appropriation  for  the  penitentiary,  and  the 
state,  not  having  been  damaged  by  payments  out  of  the  so-called  re- 
volving fund,  could  not  recover  the  same  from  the  state  officers  mak- 
ing such  payments.     (State  v.  West,  112.) 

States— Funds  and  Becords— Bight  to  Custody— State  Land  Board- 
State  Treasurer. 

2.  Under  Laws  of  1855-56,  page  70,  Sections  8,  9,  10,  giving  the 
territorial  treasurer  control  of  school  funds,  which  statute  was  con- 
tinued in  force  by  Article  XVIII,  Section  7,  of  the  Constitution,  until 
altered  or  repealed,  and  in  view  of  the  fact  that  such  statute  was 
not  annulled  by  Article  VIII,  Section  5,  of  the  Constitution,  pre- 
scribing the  powers  and  duties  of  the  commissioners  for  the  sale  of 
school  and  University  lands  and  investment  of  the  proceeds,  and  has 
not  been  changed  by  the  subsequent  legislation  relative  to  the  state 
land  board  (Sections  3882,  3883,  3886,  L.  O.  L.;  Section  3296,  B.  &  C. 
Comp.;  Laws  1913,  p.  499),  or  the  provisions  relative  to  the  powers 
and  duties  of  the  State  Treasurer  (Article  VI,  Section  4,  of  the  Con- 
stitution; Sections  2636-2638,  2654,  2658,  L.  O.  L.),  the  right  to  custody 
of  notes  and  mortgages  taken  by  the  state  land  board  on  loans  of  the 
common  or  irreducible  school  fund,  university  fund,  and  Agricultural 
College  fund  of  the  state,  and  the  records,  books  and  papers  used  in 
connection  therewith,  is  vested  in  the  State  Treasurer,  rather  than  in 
the  state  land  board.     (State  ex  rel.  v.  Kay,  268.) 

See  Mandamus,  3,  4. 

STATUTES. 

Statutes— Title  of  Act— Additional  Judge. 

1.  Laws  of  1913,  page  769,  was  entitled,  "An  act  to  provide  an 
additional  circuit  judge  for  the  fourth  judicial  district  of  the  State 
of  Oregon;  to  abolish  the  office  of  county  judge  in  Multnomah  County, 
Oregon,  and  provide  for  the  transfer  to  the  Circuit  Court  of  said 
fourth  judicial  district  of  all  the  judicial  business  and  jurisdiction  of 
the  said  County  Court;  providing  that  the  present  incumbent  of  said 
office  of  county  judge  shall  be  and  shall  serve  as  an  additional  circuit 
judge  created  by  this  act  until  his  successor  is  elected  and  qualified  as 
herein  provided."  Section  1  provided  for  the  election  of  an  addi- 
tional circuit  judge  for  that  district,  and  Section  2  provided  that  his 
duty,  jurisdiction,  and  salary  should  be  the  same  as  the  other  circuit 
judges.  Sections  3-5  abolished  the  office  of  county  judge  for  the 
county,  and  transferred  the  duties  and  powers  of  that  office  to  the 
circuit  judges.  These  latter  sections  were  unconstitutional.  Held, 
that  the  subject  matter  of  the  first  two  sections  was  clearly  embraced 
within  the  title  as  required  by  Article  IV,  Section  20,  of  the  Con- 
stitution.    (Gantenbein  v.  West,  334.) 

Statutes — ^Effect  of  Partial  Invalidity. 

2.  The  valid  sections  can  be  separated  from  the  invalid  ones  with- 
out difficulty,  and  it  cannot  be  said  that  the  legislature  would  not  have 
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provided  for  the  additional  judge,  unless  it  also  abolished  the  office 
of  county  judge,  especially  in  view  of  the  crowded  conditions  of  the 
docket  of  the  Circuit  Court,  so  that  the  validity  of  the  first  two  sec- 
tions is  not  affected  by  the  invalidity  of  the  rest.  (Gantenbein  v. 
West,  334.) 

Statutes — Subject  to  Act — ^Partial  Invalidity. 

3.  The  rule  that  where  an  act  embraces  two  subjects  contrary  to 
Article  IV,  Section  20  of  the  Constitution,  it  is  invalid  as  to  both,  is 
based  on  the  impossibility  of  the  court  choosing  between  the  two,  and 
does  not  apply  where  the  act  is  otherwise  unconstitutional  as  to  one 
of  the  subjects  embraced  therein,  in  which  case  it  may  be  upheld  as 
to  the  other.     (Gantenbein  v.  West,  334.) 

Statutes — Constiuction. 

4.  The  object  of  construing  statutes  is  to  ascertain  the  legislative 
intent.     (State  v.  Young,  399.) 

Statutes — Construction. 

5.  Unambiguous  statutes  should  not  be  construed.  (State  v. 
Young,  399.) 

Statutes — "Proviso"— Office  of. 

0.  The  office  of  a  "proviso"  is  to  limit  or  restrain  the  preceding 
enactments,  and  cannot  be  held  to  enlarge  such  enactments.  (State 
V.  Young,  399.) 

Statutes — Construction — Oivln?  Effect  to  All  Parts. 

7.  That  construction  should  be  given  a  statute  which  will  tend 
to  give  effect  to  all  of  its  provisions.     (In  re  Willow  Creek,  592.) 

Statutes — Subjects  and  Titles — Beqnlsites  of  Title. 

8.  Under  Article  IV,  Section  20,  of  the  Constitution,  requiring  every 
act  to  embrace  but  one  subject,  and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed  in  the  title,  it  is  not  essential 
that  the  title  to  an  act  shall  specify  with  particularity  all  the  different 
provisions  of  the  act,  but  it  is  sufficient  if  the  general  subject  is 
contained  in  the  title,  and  it  is  a  fair  index  to  the  legislation,  and  all 
the  provisions  are  germane  to  the  subject.     (In  re  Willow  Creek,  592.) 

Statutes — Subjects  and  Titles — Expression  of  Subject  in  Title. 

9.  The  title  to  Laws  of  1909,  page  319^  ''An  act  providing  a  system 
for  the  regulation,  control,  distribution,  use  and  right  to  the  use  of 
water,  and  for  the  determination  of  existing  rights  thereto  within  the 
State  of  Oregon;  providing  penalties  for  its  violation  and  appropriat- 
ing money  for  the  maintenance  thereof,  and  declaring  an  emergency," 
is  sufficiently  broad  to  embrace  any  provision  which'  the  legislature 
had  the  power  to  enact  relating  to  a  system  for  the  regulation,  con- 
trol, distribution,  use  and  right  to  the  use  of  water,  and  for  a  deter- 
mination of  rights  thereto.     (In  re  Willow  Creek,  592.) 

See  Bankruptcy,  1,  3. 
See  Constitutional  Law,  3. 
See  Corporations,  5,  6. 
See  Highways,  1. 
See  Judges,  1. 
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See  Master  and  Servant,  22. 
See  Officers,  1. 
See  Pleading,  5. 
See  Taxation,  1,  3. 

STREET  BAILBOAD& 

Alighting  from  Street-car. 
See  Carriers,  2,  3. 

STREETS. 

When  City  is  Estopped  from  Opening  a  Street. 
See  Adverse  Possession,  1. 

City  not  Bonnd  to  Open  Street. 
See  Dedication,  1. 

SUBJECT  OF  ACT. 

See  Statutes,  3,  8,  9. 

SUPREME  COURT  RX7LES. 

Cited  and  Construed  in  this  Volume. 
See  Table  in  Front  of  this  Volume. 

SURETY. 

See  Principal  and  Surety. 

SURVEYS. 

See  Quieting  Title,  1. 

TAXATION. 

Taxation — ^Assessment — Review — Statutes — ^Filing   Record. 

1.  Section  3613,  L.  O.  L.,  providing  that,  on  appeal  from  an 
equalized  assessment  by  the  board  of  equalization,  the  tax  board  shall 
file  so  much  of  the  record  of  the  board  as  may  be  necessary,  etc.,  is 
in  the  alternative,  intended  to  apply  to  the  case  of  an  appeal  from  an 
order  of  the  board  raising  an  assessment  where  there  is  no  petition  or 
application,  and  does  not  apply  to  an  appeal  from  an  order  refusing 
to  reduce  an  assessment  and  denying  a  petition  therefor.  (Northern 
Pac.  Ey.  Co.  v.  Clatsop  County,  2o0.) 

Taxation — ^Equalization — ^Procedure. 

2.  Bules  of  practice  in  civil  actions  or  suits  do  not  apply  to  pro- 
ceedings before  a  board  of  equalization  to  correct  tax  assessments. 
(Northern  Pac.  Ey.  Co.  v.  Clatsop  County,  250.)  • 

Taxation — Assessment — Review — Statutes. 

3.  So  much  of  Section  3609,  L.  O.  L.,  as  pertains  to  petitions  or 
applications  for  reduction  of  tax  assessments  is  mandatory.  (North- 
ern Pac.  Ey.  Co.  v.  Clatsop  County,  250.) 

Taxation — ^Assessments — ^Reduction — ^Petition. 

4.  A  petition  to  a  board  of  equalization  to  reduce  petitioner's  taxes 
must  show  that  the  property  was  not  assessed  at  its  true  value,  and, 
for  this  purpose,  must  state  what  the  /true  value  is,  and  also  make 

74  Or. — 46 
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it  conclusively  to  appear  that  the  method  by  which  the  asBesBor  arrived 
at  the  result  complained  of  was  incorrect.  (Northern  Pac.  By.  Go. 
T.  Clatsop  County,  250.) 

Taxation— AflseBBment — Seview  by  Oiicult  Conrt— Becord. 

5.  Where  an  appeal  is  taken  to  the  Circuit  Court  to  review  a  tax 
assessment  by  the  board  of  equalization,  it  is  petitioner's  duty  to  make 
such  a  record  before  the  board  as  will  inform  the  Circuit  Court  of  the 
issues  to  be  tried.     (Northern  Pac.  Ry.  Co.  v.  Clatsop  County,  250.) 

Taxation — ^ABBessment — ^Equalization— Appeal — ^Record. 

6.  Where  a  petition  of  a  railroad  company  to  a  board  of  equaliza- 
tion to  reduce  petitioner's  assessment  on  lands  in  the  county,  merely 
protested  against  the  valuation  placed  on  the  lands  described  in  any 
attached  list,  on  the  ground  that  the  valuations  were  in  excess  of 
the  true  and  fair  value  of  the  lands,  but  did  not  contain  any  verified 
statement  as  to  the  value  as  required  by  statute,  before  the  board 
was  authorized  to  consider  or  act  thereon,  the  petitidn  amounted  to 
no  more  than  an  objection,  and  was  therefore  insufficient  to  sustain 
an  appeal  from  the  order  of  the  board  denying  the  petition  to  the 
Circuit  Court.     (Northern  Pac.  By.  Co.  v.  Clatsop  County,  250.) 

See  Executors  and  Administrators,  3. 
See  Highways,  1-5. 

TITLE  OF  ACT. 

See  Statutes,  1,  8,  9. 

TBAN80BIPT. 

See  Appeal  and  Error,  21.  • 

TBIAI^ 

Trial— InstructionB — Questlona  of  Law. 

1.  Under  Section  136,  L.  O.  L.,  declaring  that  all  questions  of 
law,  including  the  construction  of  writings,  are  for  the  court,  the 
construction  of  an  order  given  to  a  railroad  employee  is  for  the  court, 
and  it  is  error  to  submit  the  question  to  the  jury.  (Chadwick  v.  Ore- 
gon-Washington R.  &  N.  Co.,  19.) 

Trial — ^Motion  for  Nonsuit — Bequisitea. 

2.  A  motion  for  judgment,  made  at  the  close  of  plaintiff's  evidence, 
without  any  grounds  therefor  being  stated,  is  insufficient  as  a  inorion 
for  a  judgment  of  nonsuit.  (Hammer  v.  Campbell  Gas  Burner  Co., 
126.) 

Trial — ^Direction  of  Verdict — Evid«nce. 

3.  A  motion  to  instruct  a  verdict  for  plaintiff  was  properly  denied, 
wliere  there  was  some  evidence  authorizing  a  verdict  for  defendant. 
(Powder  Valley  State  Bank  v.  Hudelson,  191.) 

Trial — Instructiona — Conatmctlon. 

4.  Instructions  should  be  construed  as  a  whole  to  determine  their 
sufficiency.     (Powder  Valley  State  Bank  v.  Hudelson,  191.) 

Trial — Befusal  of  InstructionB  Covered. 

5.  Where  the  instructions  fairly  covered  the  issues  and  construed 
as  a  whole,  were  free  from  error,  it  was  not  error  to  refuse  other  in- 
structions correctly  stating  the  law.  (Powder  Valley  State  Bank  v. 
Hudelson,  191.) 
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Trial — ^Beqnest  to  Charge — ^Assumed  Facts. 

6.  In  an  action  for  injuries  to  a  passenger,  a  request  to  charge, 
assuming  that  the  car  was  being  operated  in  a  careful  and  prudent 
manner,  etc.,  which  the  jury  under  the  evidence  was  not  bound  to  find, 
was  properly  refused.     (Kemp  v.  Portland  By.  L.  &  P.  Co.,  258.) 

Trial — Instructions — ^Refusal  of  Instructions  Covered  by  the  Charge 
Given. 

7.  Where,  in  an  action  under  the  Federal  Employers*  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat.  65,  as  amended  by  Act  April  5, 
1910,  c.  143,  36  Stat.  291  [U.  S.  Comp.  SUts.  1913,  §§  8657-8665]),  for 
injuries  to  an  engineer  in  a  collision,  the  court  charged  that  if  the 
engineer  did  what  a  prudent  engineer  would  not  have  done,  or  failed 
to  do  what  a  prudent  engineer  would  have  done,  under  the  circum- 
stances, he  was  guilty  of  negligence,  and,  if  the  acts  of  other  em- 
ployees of  the  company  were  not  the  proximate  cause  of  the  injury, 
the  verdict  must  be  for  the  company,  and,  if  the  engineer's  negligence 
was  alone  the  cause  of  the  accident,  the  verdict  must  be  for  the  com- 
pany, the  refusal  to  charge  that,  if  the  accident  was  solely  caused  by 
the  engineer's  violation  of  a  rule  of  the  company,  he  could  not  recover, 
and  if  partly  caused  by  his  act  he  could  not  recover  full  damages, 
was  not  erroneous  because  the  requested  instruction  was  in  substance 
given.     (Pfeiffer  v.  Oregon- Wash.  B.  &  N.  Co.,  307.) 

Ttial — ^Instructions — Ignoring  Evidence. 

8.  A  requested  charge,  which  ignores  evidence  on  an  issue  or  fails 
to  allow  the  jury  to  determine  the  issue  from  all  the  evidence,  is 
properly  refused.     (Pfeiffer  v.  Oregon-Wash.  B.  &  N.  Co.,  307.) 

Trial — ^Misconduct  of  Counsel. 

9.  The  action  of  the  attorney  for  plaintiff  suing  for  a  personal 
injury  in  stating  on  the  examination  of  jurors  on  their  voir  dire  that 
the  damages  recoverable  would  be  paid  by  an  insurance  company,  and 
in  compelling  defendant  on  cross-examination  to  state  that  sums  paid 
by  him  to  plaintiff  for  a  release  had  been  repaid  by  an  insurance  com- 
pany, was  reversible  error  as  rendering  the  jury  careless  as  to  the 
amount  of  the  verdict  on  the  theory  that  defendant  was  protected 
from  liability.     (Vasquez  v.  Pettit,  496.) 

See  New  Trial,  1. 

Trial  by  Jury. 

See  Insane  Persons,  2. 

TBXJST& 

Trusts — ^Property  Held  in  Trust— Liability  for  Trustee's  Debts. 

1.  Where  a  son  paid  the  initial  payment  of  $1,100  on  a  written,  con- 
tract to  purchase  certain  land  in  the  name  of  his  mother  and  made 
thereafter  monthly  payments,  the  mother  having  paid  no  part  of  the 
price,  both  parties  understanding  that  the  son  was  the  beneficial  owner 
of  the  property  and  the  contract  was  thereafter  assigned  to  him  and 
a  quitclaim  deed  of  the  propertv  made  to  him,  the  mother  was  a  naked 
trustee  for  the  son,  and  hence  the  property  could  not  be  reached  by  her 
creditors.     (Martin  v.  Thomas,  206.) 

See  Corporations,  8. 
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UNDEBTAEINO. 

See  Beplevin,  1. 

See  Appeal  and  Error,  25. 

UNITED  STATES  STATUTES* 

See  Table  in  Front  of  this  Volume. 

VACATION. 

See  Appeal  and  Error,  31. 

Vacation  of  Judgment  Sua  Si^nte. 
See  New  Trial,  2. 

VABIANOE. 

See  Embezzlement,  1,  2. 

VENDOR  AND  PUECHASER. 

Vendor  and  Purchaser — ^Bona  Fide  Purchaser— Notice. 

1.  Where  a  grantor,  executing  a  deed  with  the  grantee  in  blank, 
remained  in  possession  of  the  property,  and  a  third  person,  obtaining 
the  deed  without  authority  to  fill  in  the  name  of  the  grantee,  except 
on  specified  conditions,  inserted  the  name  of  the  grantee  without  the 
performance  of  tbe  conditions,  and  the  grantee  conveyed  the  property 
to  another,  who  relied  on  the  grantee's  representations,  the  latter  was 
not  a  bona  fide  purchaser,  and  acquired  no  title  as  against  the  grantor. 
(Telschow  V.  Quiggle,  105.) 

Vendor  and  Purchaser — Bona  Fide  Puxchaser — ^Who  is. 

2.  Where  a  deed  executed  by  a  grantor,  with  a  blank  for  the  gran- 
tee, is  surreptitiously  and  fraudulently  taken  from  the  grantor's  house 
and  the  blank  filled  up,  no  title  passes,  and  a  bona  fide  purchaser  for 
a  valuable  consideration  from  the  grantee  in  the  deed  acquires  no  title, 
especially  if  the  grantor  remains  in  possession  of  the  property. 
(Telschow  V.  Quiggle,  105.) 

Vendor  and  Purchaser — Bona  Fide  Purchaser — ^Notice. 

3.  One  contemplating  the  purchase  of  land  from  a  grantee  while 
the  grantor  remains  in  possession  must  take  notice  of  the  rights  of  the 
grantor  which  may  exist  outside  the  deed.  (Telschow  v.  Quiggle, 
105.) 

Vendor  and  Purchaser — Sale  of  Property — Option  to  Purchase. 

4.  An  option  to  purchase  real  property  on  condition  of  making 
specified  payments  at  specified  dates  is  not  an  actual  purchase  or  an 
executed  contract  to  do  so.     (Scott  v.  Merrill's  Estate,  568.) 

Vendor  and  Purchaser — Earnest-money — Deposit — Failure  to  Purchase 
— Recovery  of  Earnest-money. 

5.  Where  a  receipt  for  earnest-money  on  a  contract  for  the  sale  of 
land  provided  that  in  case  the  purchaser  failed  to  make  the  payments 
specified,  the  deposit  should  be  forfeited  as  stipulated  damages,  the 
purchaser,  having  elected  not  to  complete  the  sale,  forfeited  the 
deposit  and  could  not  recover  the  same  from  the  vendor's  estate. 
(Scott  V.  Merrill's  Estate,  568.) 
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VEBDIOT. 

See  Appeal  and  Error^  31. 
See  New  Trial^  1,  2. 
See  Trials  3. 


See  Corporations,  7. 

See  Criminal   Law,  2. 

See  Garnishment,   6. 

See  Indictment  and  Information,  9. 

See  Mandamus,  2. 

See  Parties,  1. 

See  Witnesses,  3. 

WATERS  AND  WATEBOOXmSBS. 

Waters  and  Watercourses — Appropriation-— Leakage. 

1.  In  calculating  water  appropriated  for  power  or  other  purpose, 
that  lost  by  leakage  of  the  ditches  and  flumes  of  the  appro priator, 
reasonable  care  and  diligence  in  their  construction  and  maintenance 
being  had,  will  be  considered.     (Joseph  Milling  Co.  v.  Joseph,  295.) 

Waters  and  Watercourses — ^Appropriation — Abandonment. 

2.  Nonuser  of  a  portion  of  water  appropriated  for  power,  by  rea- 
son of  improvements  put  in  by  the  appropriator  making  use  of  all  of 
it  not  necessary,  as  it  was  before  the  improvements,  to  run  all  his 
machinery,  does  not  operate  as  an  abandonment  of  his  right,  unless 
such  nonuser  continue  an  unreasonable  time.  (Joseph  Milling  Co.  v. 
Joseph,  295.) 

Waters  and  Watercourses — ^Water  Bights — ^Natore. 

3.  The  right  to  the  use  of  water  is  a  valuable  property  right,  guar- 
anteed to  every  citizen,  and  cannot  be  arbitrarily  or  unreasonably 
interfered  with  by  the  legislative  department.  (In  re  Willow  Creek, 
592.) 

Waters  and  Watercourses — ^Water  Bights — Determination. 

4.  Water  rights  are  subject  to  such  reasonable  regulations  as  are 
essential  to  the  general  welfare,  peace  and  good  order  of  citizens  of 
the  state  to  the  end  that  the  use  of  water  by  one  shall  not  be  injurious 
to  the  equal  enjoyment  of  others  entitled  to  the  equal  privilege  of 
using  water  from  the  same  source,  nor  injurious  to  the  rights  of  the 
public.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — Determination. 

5.  The  requirements  of  Laws  of  1909,  page  319,  that  water  users 
upon  due  notice  shall  take  measures  for  the  ascertainment,  certifying 
and  recording  of  their  water  rights  are  not  arbitrary,  unreasonable 
nor  unduly  burdensome.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — ^Determination — Decree. 

6.  Laws  of  1909,  page  328,  Section  33,  declaring  a  decree  of  the 
court  confirming  a  determination  of  the  board  of  control  to  be  conclu- 
sive as  to  claimants  of  water  rights  lawfully  embraced  in  the  deter- 
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mination,  precludes  making  saeh  decree  or  order  of  detcfrmination  eon- 
elusive  upon  any  except  those  upon  whom  servicer  of  notice  has  been 
made  pursuant  to  the  statute.     (In  re  Willow  Creek^  592.) 

IHTaton  and  Watarconnefl — Water  Bii^ta— Determination— "Any  Sncli 
Claimant" 

7.  In  Laws  of  1909,  page  828,  Sections  33,  34,  declaring  a  decree 
confirming  a  determination  of  water  rights  by  the  board  of  control 
conclusive  as  to  all  claimants  lawfully  embraced  in  the  determination, 
requiring  all  claimants  to  submit  proof  of  their  claims,  and  providing 
that  any  such  claimant  who  fails  to  submit  proof  of  his  claim  is 
barred  from  asserting  any  prior  rights,  the  phrase  "any  such  claimant" 
refers  to  claimants  lawfully  embraced  in  the  determination,  and 
includes  only  those  who  have  been  duly  served  with  process.  (In  re 
Willow  Creek,  592.) 

Waters  and  WatercoaxBea — Determination  of  Water  BlglitB — ^Notice  of 
Proceedings. 

8.  Ample  provision  being  made  in  Laws  of  1909,  page  319,  provid- 
ing for  the  regulation  and  determination  of  water  rights,  for  notice  to 
all  interested  parties,  it  is  not  necessary  that  notice  be  given  of  each 
step  in  the  proceedings.     (In  re  Willow  Greek,  592.) 

Waters  and  Watercourses — Water  Bights — ^Determination — ^Notice  of 
Proceedings. 

9.  Laws  of  1909,  page  319,  providinp^  for  notice  by  the  division 
superintendent  of  proceedings  to  determine  water  rights,  requires  the 
notice  to  be  signed  by  him.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — ^Determination — Publication 
of  Notice. 

10.  Laws  of  1909,  page  322,  Section  12,  requiring  publication  of 
notice  of  examination  of  the  stream  and  of  taking  testimony  in  pro- 
ceedings to  determine  water  rights  in  newspapers  having  general 
circulation  in  the  counties  in  which  the  stream  is  located,  is  not  defec- 
tive in  not  requiring  that  the  newspaper  in  which  publication  is  made 
be  printed  in  the  county,  the  publication,  not  the  place  of  printing, 
being  the  essential  matter.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — ^Determination — ^Notice. 

11.  Under  Laws  of  1909,  page  319,  requiring  notice  of  proceedings 
to  determine  water  rights  to  be  sent  by  registered  mail  to  each  claim- 
ant, such  notice  should  be  sent  to  the  person's  postoffice  address  as  far 
as  the  same  could  be  reasonably  ascertained.  (In  re  Willow  Creek, 
592.) 

Waters  and  Watercourses — ^Water  Bights — ^Determination — ^Notice. 

12.  It  is  within  the  province  of  the  legislature,  as  by  Laws  of  1909, 
page  319,  relating  to  the  determination  of  water  rights,  to  say  that 
registered  mail  may  be  used  as  a  means  of  conveying  notice  when 
publication  is  also  required,  especially  where  in  case  of  dispute  a 
notice  of  contest  is  required  to  be  served  and  returned  the  same  as  a 
summons  in  an  action.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — Determination. 

13.  Where  land  is  comparatively  level  or  susceptible  of  irrigation 
in  ordinary  seasons  by  overflow,  without  any  particular  exertion  by 
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the  appropriator,  in  a  proceeding  to  determine  water  rights,  the  ap- 
propriator  maj  be  allowed  a  priority  of  the  amount  reasonably  required 
for  the  irrigation  by  a  proper  system.     (In  re  Willow  Greek,  592.) 

Waters  and  Watercounes — ^Water  Bights — ^Appropriation— Begulatlon. 

14.  A  state  may  change  the  common-law  rule  as  to  riparian  rights 
as  to  every  stream  within  its  dominion  and  permit  the  appropriation 
of  the  flowing  waters  for  such  purposes  as  it  deems  wise,  subject,  on 
the  absence  of  the  consent  of  Congress,  to  the  limitation  that  the 
state  cannot  destroy  the  right  of  the  use  to  water  for  beneficial  use 
for  government  property,  and  subject  to  superior  power  of  the  general 
government,  to  prevent  interference  with  navigation.  (In  re  Willow 
Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — Statutory  Provisions. 

16.  The  rights  of  a  holder  of  land  the  title  to  which  passed  from  the 
government  prior  to  the  Desert  Land  Act  (Act  March  3,  1877,  c.  107, 
19  Stat.  377  [U.  S.  Comp.  Stats.  1913,  §§4674-4680]),  relating  to  the 
appropriation  of  water  for  desert  land,  are  not  affected  by  the  act. 
(In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Irrigation— Bights  of  Blpurlan  Owner. 

16.  A  riparian  owner's  rights  to  water  for  irrigation  is  limited  to 
the  amount  needed  and  used,  so  that  the  amount  of  land  irrigated,  the 
character  of  soil,  and  the  amount  of  water  needed  per  acre  must  be 
known;     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — Water  Bights — Appropriation. 

17.  The  doctrines  of  prior  appropriation  and  riparian  rights  are 
not  so  antagonistic  that  tney  may  not  exist  in  the  same  locality,  and 
a  settler  on  a  non-navigable  stream  may  rely  either  upon  his  rights 
as  riparian  proprietor  or  claim  as  an  appropriator,  but  cannot  do  both. 
(In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Natural  Watercourses — ^Blparlan  Bights. 

18.  Every  riparian  proprietor  is  entitled,  as  against  other  riparian 
proprietors,  to  a  reasonable  use  of  the  water  of  a  non-navigable  stream, 
and  if  the  natural  wants  of  all  have  been  supplied,  he  may  make  a 
reasonable  use  of  surplus  for  irrigation  when  he  can  do  so  without 
infringing  on  the  rights  of  other  proprietors.  (In  re  Willow  Creek, 
592.) 

Waters  and  Watercourses — ^Water  Bights — ^Appropriation. 

19.  Under  Section  6595,  L.  O.  L.,  providing  that  actual  application 
of  water  to  beneficial  use  shall  be  deemed  to  create  in  a  riparian  pro- 
prietor a  vested  right  to  the  extent  of  the  actual  application  to  bene- 
ficial use,  a  claimant  is  not  entitled  to  an  allowance  of  water  in  excess 
of  the  amount  actually  applied  for  a  beneficial  purpose.  (In  re  Wil- 
low Creek,  592.) 

Waters  and  Watercourses— Water  Bights — Determination— Evidence. 

20.  Any  error  in  the  failure  of  a  water  board,  proceeding  under 
Laws  of  1909,  page  319,  for  the  determination  of  water  rights,  to 
require  evidence  to  support  the  statements  of  claims  submitted  under 
Section  14  of  the  act,  is  cured  by  the  subsequent  taking  of  over  1,800 
typewritten  pages  of  testimony  of  the  proceeding,  in  the  absence  of 
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proper  application  by  a  party  for  further  hearing.     (In  re  Willow 
Creek,  592.) 

Waters  and  Watercourses — Irrigation — ^Amount  of  Water  Required. 

21.  In  a  proceeding  to  determine  water  rights,  where  the  board  of 
control  found  that  three  acre-feet  of  water  is  sufficient  to  irrigate  one 
acre,  and  that  a  flow  of  one  eightieth  of  a  second-foot  for  four  months 
will  supply  such  an  amount,  and  the  evidence  shows  that  during  a 
considerable  period  there  is  but  very  little  water  for  irrigation  pur- 
poses, an  allowance  of  one  fortieth  of  a  second-foot  per  acre  till  the 
1st  day  of  May  of  each  year  will  be  made,  and  thereafter  the  amount 
limited  to  a  continuous  flow  of  not  to  exceed  one  eightieth  of  a  second- 
foot  per  acre,  not  to  exceed  three  acre-feet  per  acre  during  any  season, 
(in  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Irrigation — ^Duration  of  Irrigation  Season. 

22.  In  a  proceeding  to  determine  water  rights,  it  is  proper  to  allow 
the  irrigation  season  to  commence  prior  to  the  growth  of  crops. 
(In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Blgbtfr—Appropriatlon — Priority. 

23.  Where  an  irrigation  ditch  was  commenced  late  in  the  fall  of 
1872,  constructed  halfway  down  in  1873,  and  extended  and  completed 
in  1877,  the  work  having  been  done  with  reasonable  diligence,  taking 
into  consideration  the  surrounding  conditions  at  the  time,  the  appro- 
priator  is  entitled  to  a  priority  as  of  1873.  (In  re  Willow  Creek, 
592.) 

Waters  and  Watercourses — ^Water  Rights — Appropriation — Notice. 

24.  A  notice  of  appropriation,  specifying  as  the  point  of  diversion 
the  southwest  quarter  of  the  northwest  quarter  of  a  section,  while  the 
map  shows  that  the  only  portion  of  the  section  crossed  by  the  stream 
is  southwest  quarter  of  the  southwest  quarter  and  that  the  southwest 
quarter  of  the  northwest  quarter  is  nearly  a  half  mile  from  the  stream, 
indicates  a  clerical  error,  and  in  the  absence  of  intervening  rights  is 
sufficient.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Rights — Appropriation. 

25.  Under  Section  6595,  subdivision  7,  L.  O.  L.,  providing  that 
where  applications  of  water  and  the  work  of  construction  or  improve- 
ment thereunder  have  been  made  in  good  faith,  they  shall  not  be 
avoided  because  of  any  irregularity  of  the  notice,  where  appropria- 
tions and  improvements  were  made  in  good  faith  the  fact  that  the 
map  filed  showing  the  route  of  the  ditch,  as  required  by  Section  6529, 
did  not  show  the  precise  line  of  the  ditch  does  not  destroy  its  suffi- 
ciency.    (In  re  Willow  Creek,  692.) 

Waters  and  Watercourses — Water  Rights — ^Determination — ^Decree. 

26.  In  a  proceeding  to  determine  water  rights,  a  decree,  reciting 
that  after  the  irrigation  season  begins  all  of  the  natural  flow  of  the 
stream  is  demanded  for  irrigation,  and  providing  that  the  entire  flow 
shall  be  used  for  irrigation  purposes  till  the  amount  to  which  each 
user  is  entitled  has  been  supplied,  and  any  surplus  over  the  combined 
needs  for  irrigation  may  be  stored  as  surplus  water,  does  not  conflict 
with  the  finding  of  the  water  board  that  where  water  is  stored  by  any 
elaimant,  it  shall  be  taken  to  any  season  of  the  year  for  storage  ac- 
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cording  to  the  dates  of  relative  priority,  and  is  in  conformity  with 
Section  6526,  L.  O.  L.,  providing  that  an  irrigation  company  con- 
structing a  reservoir  shall  have  the  right  to  store  any  water  not 
needed  for  immediate  use  by  any  person  having  a  superior  right 
thereto.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — ^Authority  td  Transfer. 

27.  Under  Section  6668,  L.  O.  L.,  providing  that  all  water  used  for 
irrigation  purposes  shall  remain  appurtenant  to  the  land  on  which  it 
is  used,  provided,  that  if  it  should  become  impracticable  to  beneficially 
or  economically  use  water  on  land  to  which  it  is  appurtenant,  the 
right  may  be  severed  from  the  land  and  become  appurtenant  to  other 
land  without  losing  priority,  if  the  change  can  be  made  without  detri- 
ment to  existing  rights,  on  the  approval  of  an  application  of  the 
owner  to  the  board  of  control,  an  application  of  an  irrigation  company 
for  the  privilege  of  transferring  its  rights  to  water  stored  for  irriga- 
tion to  the  extent  of  the  amount  allowed  per  acre  should  be  allowed, 
subject  to  its  being  shown  to  the  water  board  at  any  time  that  the 
storage  in  a  material  way  interferes  with  any  prior  or  vested  right. 
(In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Irrigation — ^Blght  to  Cross  Lands — Effect 
of  Injunction. 

28.  An  injunction  restraining  an  irrigation  company  from  crossing 
the  lands  of  another  does  not  prevent  the  eomoany  from  obtaining 
a  right  of  way  in  the  regular  manner.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Blght^^" Abandon." 

29.  To  "abandon"  a  water  right  means  to  desert  or  forsake  it,  and 
to  constitute  an  abandonment,  the  intent  to  abandon  and  an  actual 
relinquishment  of  the  property  must  concur.  (In  re  Willow  Creek, 
592.) 

Waters  and  Watercourses — ^Water  Bights — Forfeiture  by  Nonuser. 

30.  The  right  to  the  use  of  water  cannot  be  deemed  forfeited  by 
nonuser  short  of  the  period  prescribed  by  statute.  (In  re  Willow 
Creek,  592.) 

Waters  and  Watercourses — Water  Bights — ^Abandonment. 

31.  Under  Laws  of  1909,  page  341,  Section  70,  subdivision  3,  pro- 
viding that  where  any  riparian  appropriator  at  the  time  the  act  is 
filed  shall  be  engaged  in  good  faith  in  the  construction  of  works  for 
the  application  of  the  water  to  a  beneficial  use,  the  right  to  take  and 
use  the  w^ater  shall  be  deemed  vested  in  him,  provided,  the  works  be 
completed  within  a  reasonable  time  and  the  board  of  control  shall 
determine  the  time  within  which  the  water  must  be  devoted  to  a  bene- 
ficial use,  and  subdivision  5,  providing  that  the  right  of  any  person, 
association  or  corporation  to  take  and  use  water  shall  not  be  impaired 
by  the  act  where  appropriations  have  been  previously  initiated  and  the 
appropriators  in  good  faith  commenced  the  construction  of  works  and 
prosecuted  their  work  diligently  and  continuously  to  completion,  where 
an  appropriator  has  commenced  the  construction  of  works  and  prose- 
cuted them  in  good  faith,  a  delay  caused  by  litigation  and  efforts  to 
obtain  a  right  of  way  for  irrigation  ditches  and  reservoirs,  failure  of 
the  state  engineer  to  act  upon  an  application  for  a  permit  to  appro- 
priate water,  and  construction  of  Section  66  of  the  act,  providing  that 


730  Index. 

it  ihall  be  a  misdemeanor  to  nse,  store  or  divert  water  till  after  the 
issuance  of  the  permit,  as  forbidding  procedure  until  the  permit  was 
granted,  is  not  ground  for  forfeiture  of  rights.  (In  re  Willow  Creek, 
592.) 

Waters  and  WaterconrMs — Irrigation — Time  for  Application  of  Water. 

32.  Under  Laws  of  1909,  page  341,  Section  70,  subdivision  6,  pro- 
viding that  the  board  of  control  may,  on  application  of  an  appro- 
priator,  where  actual  construction  work  was  commenced  prior  to  the 
passage  of  the  act,  grant  a  reasonable  time  after  the  construction  of 
the  works  or  canal  or  ditch  for  the  application  of  the  water  to  a  bene- 
ficial use,  where  the  construction  of  irrigation  works  was  commenced 
before  the  passage  of  the  act  and  $112,000  was  invested  therein,  five 
years  will  be  allowed  for  the  application  of  the  water  to  a  beneficial 
use.     (In  re  Willow  Creek,  592.) 

Waten  and  Watarcoorses — ^Water  Bights— Determination-— Award  to 
Tenant 

33.  Where  a  water  right  is  awarded  to  the  owner  of  land,  it  is  not 
necessary  that  an  award  should  be  made  to  the  lessee  thereof.  (In  re 
Willow  Creek,  592.) 

Waters  and  Watercourse*— Water  Rigbts — ^Determination. 

34.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
show  that  water  had  been  applied  to  a  beneficial  use  by  claimant, 
though  according  to  wasteful  method  then  in  vogue.  (In  re  Willow 
Creek,  592.) 

Waters  and  Watercourses — Water  Bights — Method  of  Use. 

35.  While  the  crude  and  wasteful  manner  of  irrigation  formerly 
in  vogue  must  be  replaced  by  modern,  economical  methods,  the  ancient 
means  used  for  applying  water  is  not  a  reason  for  forfeiting  the  right 
to  a  sufficient  amount  to  irrigate  the  land  in  a  proper  manner.  (In  re 
Willow  Creek,  592.) 

Waters  and  Watercourses — Water  Bights — Determination — ^Decree. 

36.  Where  a  decree  in  a  proceeding  to  determine  water  rights 
awarded  water  for  a  tract  to  two  different  claimants,  it  should  be 
modified  to  exclude  one  of  them.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — Water  Bights — Determination— Evidence. 

37.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
show  a  claimant  entitled  to  an  award  of  water  for  32  acres,  instead 
of  40  acres  as  allowed  by  the  decree.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights— Priority. 

38.  Where  the  owners  of  a  tract  made  an  irrigation  ditch  in  1873, 
but  did  not  apply  water  to  a  portion  afterward  sold  to  a  claimant 
until  1882,  and  it  does  not  appear  that  they  intended  to  use  the  water 
upon  such  portion  till  about  1882,  the  purchaser  was  properly  awarded 
a  priority  as  of  1882  only.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses— Water  Bights— Priority. 

39.  Where  the  filing  of  a  notice  of  water  rights  under  which  an 
association  claims  was  permitted  to  lapse  for  failure  to  commence 
active  construction  or  continue  it  with  reasonable  diligence,  and  the 
applications  of  the  association  were  filed  with  the  state  engineer  on 
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July  27,  1900,  but  an  appropriation  by  an  irrigation  company  of  April 
7,  1908,  is  valid  and  covers  the  surplus  waters  of  the  stream  during 
each  season,  the  water  board  properly  refused  a  permit  to  the  associa- 
tion.    (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — Water  Bights — Determination — ^Eyidence. 

40.  In  a  proceeding  to  determine  water  rights,  evidence  held  to 
sustain  the  decree  changing  the  relative  priority  of  individual  claim- 
ants and  an  irrigation  company.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — ^Measurements. 

41.  The  water  of  various  users,  the  rights  to  which  are  adjudicated, 
should  be  measured  at  the  headgate  or  intake  of  each  water  user's 
lateral  or  service  ditch.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — Measorements. 

42.  The  waters  from  a  river  deposited  in  a  creek  through  a  ditch 
and  afterward  used  by  a  claimant  should  be  measured  where  they 
usually  emptied  into  the  creek,  the  place  of  measurement  to  be  changed 
ouly  by  the  water  master  on  authority  of  the  water  board.  (In  re 
Willow  Creek,  592.) 

Waters  and  Watercourses  —  Water  Bights  —  Determination  —  Clerical 
Errors. 

43.  Clerical  errors  in  the  adjudication  of  water  rights  should  be  cor- 
rected by  the  water  board  upon  its  original  records  so  as  to  show  the 
correction  made,  and  by  what  authority,  and  the  proceedings  will  be 
referred  to  the  water  board  with  authority  to  make  such  corrections 
within  three  months  from  entry  of  the  final  decree  in  the  trial  court. 
(In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Water  Bights — ^Appropriation — Priorities. 

44.  Where  in  1873  an  irrigation  ditch  was  constructed  to  a  creek, 
and  in  1877  the  ditch  was  taken  out  of  the  creek  a  quarter  of  a  mile 
below  where  it  emptied  into,  and  constructed  beyond,  the  appropria- 
tion not  being  at  first  made  for  any  land  farther  down  than  the  creek, 
the  lands  served  by  it  to  the  creek  are  entitled  to  a  date  of  relative 
priority  as  of  1873,  and  those  served  from  the  extension  as  of  1877. 
(In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Blght  to  Appropriate — Abandonment — De- 
termination. 

45.  Under  Section  6546,  L.  O.  L.,  declaring  abandonment  of  right 
to  appropriate  water  to  be  one  of  fact  to  be  tried  and  determined  as 
such,  it  does  not  take  place  as  a  matter  of  law  without  a  trial  of  the 
facts.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — ^Notice  of  Appropriation — Subsequent  Ap- 
propriators. 

46.  The  record  of  notice  of  appropriation  of  water  by  an  individual 
under  Section  6625,  L.  O.  L.,  is  notice,  in  favor  of  a  corporation  to 
whom  he  has  conveyed  his  right  by  unrecorded  deed,  as  against  another 
subsequently  filing  such  a  notice.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — Appropriation — "Abandonment." 

47.  "Abandonment"  of  a  water  appropriation  is  a  voluntary  relin- 
quishment of  a  known  right,  to  constitute  which  there  must  be  a  con- 
currence of  acts  and  intent.     (In  re  Willow  Creek,  592.) 
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Waters  and  Watercourses  —  Appllcatioos  to  Appropriate  —  State  En- 
gineer. 

48.  The  authority  given  by  the  water  code  to  the  state  engineer 
to  take  into  consideration  the  public  welfare  in  passing  on  applica- 
tions to  appropriate  water  should  not  be  carried  to  the  extent  of 
effacing  vested  rights.     (In  re  Willow  Creek,  592.) 

Waters  and  Watercourses — Extent  and  Priority — Time  of  Determlnn- 
tlon. 

49.  The  extent  of  appropriation  by  an  irrigation  company,  the 
amount  of  water  applied  to  a  beneficial  use,  or  its  date  of  priority, 
depending  on  diligence  in  prosecution  and  completion  of  its  works, 
cannot  be  determined  till  such  completion.     (In  re  Willow  Creek,  592.) 

See  Constitutional  Law,  11. 

WILLS. 

Wills — Proceedings  for  Probate — Evidence — ^Bevocation. 

1.  In  proceedings  to  annul  the  probate  of  a  will,  because  of  the 
existence  of  a  later  will,  evidence  held  to  show  that  the  testator  knew 
that  the  printed  revocation  clause  was  in  the  later  will,  so  that  it  was 
not  a  codicil,  but  revoked  the  former  will.     (In  re  Ely's  Estate,  561.) 

Wills — Parol  Evidence — ^Varying  WllL 

2.  A  will  which  is  direct  and  positive  in  its  terms,  without  am* 
biguity  either  patent  or  latent,  cannot  be  varied  by  parol  evidence 
of  a  mistake.     (In  re  Ely's  Estate,  561.) 

Wills — ^Express  Revocation — ^Incomplete  Will. 

3.  A  subsequent  will  containing  an  express  clause  of  revocation  re- 
vokes a  former  will,  though  it  does  not  dispose  of  all  of  testator's 
pioperty.     (In  re  Ely's  Estate,  561.) 

WillB — ^Parol  Evidence — Declaration  of  Testator — ^Revocation. 

4.  An  unambiguous  will  which  contains  an  express  clause  of  re- 
vocation cannot  be  varied  by  parol  declarations  of  the  testator  that 
a  previous  will  was  to  remain  effective.     (In  re  Ely's  Estate,  561.) 

WITNESSES^ 
Witnesses — Cross-examination — Scope. 

1.  Where  a  witness  testified  that  acting  as  agent  of  defendant  he 
issued  to  plaintiff  written  permission,  to  be  attached  to  plaintiff's 
policy,  authorizing  the  removal  of  the  insured  property  from  its 
original  location  to  the  place  where  it  was  burned,  it  was  proper  to 
ask  him  on  cross-examination  whether  he  had  not  been  discharged 
from  defendant's  service  prior  to  issuing  the  permit.  (Goldstein  v. 
Pacific  Home  Ins.  Co.,  247.) 

Witnesses — Conduct  of  Judge—Punishing  Witness  During  TrlaL 

2.  The  court  may,  during  the  trial,  punish  a  witness  who  refuses  to 
testify,  stating  that  he  does  not  remember,  when  it  is  obvious  that 
his  lack  of  memory  is  a  mere  pretense.     (Gerlinger  v.  Frank,  517.) 
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Wltnesfles — ^Privileged  CtonmumicationB — ^Waiver. 

3.  Under  Section  734,  L.  O.  L.,  providing  that,  where  a  party  offers 
himself  as  a  witness,  he  thereby  consents  to  the  examination  of  his 
attorney  on  the  same  subject,  a  party  who  testifies  as  a  witness  in  his 
own  behalf  as  to  a  particular  subject  thereby  removes  the  ban  of 
privilege  of  his  attorney  from  testifying  on  the  same  subject.  (Ger- 
Linger  v.  Prank,   517.) 

WitneB868 — Cross-examination — 01iaract«r  of  Witness. 

4.  A  party  may,  subject  to  the  discretion  of  the  court,  cross-ex- 
amine plaintiff  to  show  her  character  and  standing  to  affect  her 
credibility.     (Gerlinger  v.  Frank,  517.) 

WORDS  AND  PHBASES. 

Words  and  Phrases— '*Pul)li8li." 

1.  The  word  "publish"  is  defined  as  "to  make  public;  to  make 
known  to  people  in  general";  "to  issue;  to  put  into  circulation." 
(In  re  Willow  Creek,  592.) 

"Abandon"— In  re  Willow  Creek,  592. 

"Abandonment"— In  re  Willow  Creek,  592. 

"Abate"— Klamath  Lumber  Co.  v.  Bamber,  287. 

"Action  for  Money  Had  and  Received" — Powder  Valley  State  Bank  v. 
Hudelson,  191. 

"Aid"— State  ex  rel.  v.  Harris,  573. 

Any  Such  Right"— In  re  Willow  Creek,  592. 

Assignments  of  Error" — Salene  v.  Isherwood,  35. 

"Counterclaim" — Hammer  v.  Campbell  Gas  Burner  Co.,  126. 

"Decree"— In  re  Sneddon,  586. 

"Evidence  to   Support  the   Verdict" — Powder  Valley   State  Bank  v. 
Hudelson,  191. 

"Final  Order"— Lecher  v.  St.  Johns,  558. 

"Garnishment" — McLaughlin  v.  Aumsville  Mercantile  Co.,  80. 

"Insolvent  Law" — Pelton  v.  Sheridan,  176. 

"Judgment" — In  re  Sneddon,  586. 

"Leading  Newspaper" — White  v.  Multnomah  County,  96. 

"Matured  Accounts" — Hammer  v.  Campbell  Gas  Burner  Co.,  126. 

"Motion" — Hammer  v.  Campbell  Gas  Burner  Co.,  126. 

Necessary  Repairs" — State  v.  Young,  399. 

Newspaper" — White  v.  Multnomah  County,  96. 

Passenger"- Clark  v.  North  Pac.  S.  S.  Co.,  470. 

Proviso"— State  v.  Young,  399. 

Purchase" — Kinney  v.  Eckenberger,  443. 

"Self-executing" — State  ex  rel.  v.  Harris,  573. 

"Set    Out    Briefly    and    Concisely"— Powder    Valley    State    Bank    ▼. 
Hudelson,  191. 
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